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MEMORANDA. 


In  the  Vacation  between  Hilary  and  Easter  Terms,  1850, 
the  Right  Honourable  Lord  Den  titan y  Lord  Chief  Justice 
of  England,  retired  from  the  Bench,  and  the  Right 
Honourable  Lord  Campbell  was  appointed  in  his  stead. 

In  Easter  Term,  1850,  the  Right  Honourable  Lord 
Coitenham  resigned  the  Greiit  Seal,  and  was  about  the 
same  time  created  an  Earl.  The  Right  Honourable  Lord 
Langdale,  the  Master  of  the  Rolls,  the  Right  Honourable 
Sir  Lancelot  Shadwelly  Vice-Chancellor  of  England,  and 
the  Honourable  Sir  Robert  Monset/  Hol/e,  one  of  the 
Barons  of  the  Court  of  Exchequer,  were  appointed  Com- 
missioners of  the  Great  Seal. 

In  the  Vacation  after  the  following  Trinity  Term,  the 
Right  Honourable  Sir  T,  fftlde.  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas,  resigned  that  office,  and  was 
appointed  Lord  High  Chancellor,  on  which  occasion  he 
was  created  a  Peer,  by  the  title  of  Baron  TVnro.  He  was 
succeeded  in  the  office  of  Lord  Chief  Justice  by  Sir  John 
Jervis,  her  Majesty^s  Attorney  General,  who  was  at 
the  same  time  sworn  of  her  Majesty^ s  most  Honour- 
able Privy  Council.  Sir  Jolm  Romilly,  the  Soli- 
citor General,  was  appointed  Attorney  General,  and 
j4lexander  James  Edward  Cockburn,  Esq.,  was  made 
Solicitor  General,  and  was  afterwards  knighted. 
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ERRATA   ET  CORRIGENDA. 


P«g«  49,  line  9,  insert  "second"  before  **  rcadinjr." 

—  36'2,  —  3,  for  •«  principal"  read  "  principle." 

—  387,   —  2,  of  note,  delete  "  erroneous." 

—  537,  —  4,  for  "earl"  read  «*  earldom." 

—  603,  in  margin,  delete,  "  Mr.  Justice  Erie." 

—  632,  in  margin,  for  "  Mr.  Baron  Parke,"  substitute  "  Lord  Chief  Justice 
Wilde." 
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CASES 


IN  THE 


HOUSE    OF    LORDS. 


Charlbs  Fradbrick  Augustus  Wil-1  ^      „     ,  184B. 

>  Appellant,     juiy  25,27,31. 


LiAM^  Duke  of  Brunswick 

Ernbst  Augustus,  King  of  Hanovbr^^ 

^Respondent, 


Duke  of  Cumberland  and  Tbviot-  I 


dalb^  in  Grrat  Britain^  and  Earl 
of  Armagh,  in  Irbland     - 

A  FORBiGN  sovereign,  coming  to  England,  cannot  be  made  re-  Foreign  Save- 

sponsible  in  the  courts  there  for  acts  done  by  him.  in  his  ''f^T  *    « 
.        .        ^      .    , .  ^  '  AffatrMof 

sovereign  character,  m  his  own  country :  State. 

Hbld,  therefore,  that  the  King  of  Hanover,  who  wis  also  a  Jurisdictum. 

British  subject,  and  was  in  England  exercising  lus  rights 

as  such  subject,  could  not  be  made  to  account  in  the  Court 

of  Chancery  for  acts  of  state  done  by  him  in  Hanover  and 

elsewhere  abroad,  in  virtue  of  his  authority  as  a  sovereign, 

and  not  as  a  British  subject. 


This  was  an  appeal  against  an  order  of  the  Master 
of  the  Rolls,  allowing  a  demurrer  to  the  appellant's 
bill  for  want  of  equity,  and  also  for  want  of  juris- 
diction (a). 

(a)  6  Beavan,  1 ;  13  Law  J.,  N.  S.  107. 

B 


CASES  JN  THE  HOUSE  OF  LORDS. 

1848.  The  bill,  filed  in  August  1843,  stated  that  in  1830 

The  Duke  of    ^^e  appellant  was   the  reigning  duke  of  Brunswick, 
Brunswick    ^j^j   ^^^   j^^    j^-^    private   capacity,   seised   and   pos- 

The  King  of  sessed  of  real  and  personal  estates  of  considerable 
valae  in  Brunswick,  England,  Hanover,  France, 
and  elsewhere;  but  that  on  the  6th  of  September, 
1830,  during  his  absence  from  Brunswick,  a  revo- 
lutionary movement  took  place  there,  in  the  course 
of  which  the  government  was  overthrown,  and  he 
was  prevented  from  returning  to  resume  his  autho- 
rity as  reigning  Duke:  that  pending  the  said  move- 
ment, a  decr^ee  of  the  Germanic  Diet  of  Confedera- 
tion was  passed,  dated  the  2nd  of  December,  1830, 
whereby  the  appellant's  brother,  fPtlliam,  Duke  of 
Brunswick,  was  invited  to  take  upon  himself,  pro- 
visionally, the  government  of  the  Duchy,  and  the 
Diet  left  it  to  the  legitimate  agnati  of  the  appellant 
to  provide  for  the  future  government  thereof:  that 
his  late  Majesty  William  the  Fourth,  as  King  of 
Hanover,  was  a  member  of  the  said  Diet,  and  as 
such  King,  he  or  his  Viceroy,  the  Duke  of  Cam- 
bridge,  voted  in  support  of  the  said  decree :  that 
in  February  1831,  his  said  late  Majesty,  and  the 
said  fFilliam,  Duke  of  Brunswick,  claiming  to  be 
the  legitimate  agnati  of  the  appellant,  caused  to  be 
published  a  declaration,  purporting  to  depose  him 
from  the  throne  of  the  said  Duchy,  and  declaring 
that  the  same  had  passed  to  fFilliam,  Duke  of 
Brunswick,  who,  in  pursuance  of  such  declaration, 
had  ever  since  exercised  the  rights  and  authorities 
of  Sovereign  Duke  of  Brunswick. 

The  bill  further    stated  that  in    1833    an  instru* 
ment    in  writing,    signed    by  his  Majesty   William 
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the  Fourth,  and  fTilliam,  Duke  of  Brunswicky  and         1848. 
dated   at  St.  James's  the  6th   of  February^  and   at    The  Duke  of 
Brunswick  the  14th  of  March,  1833,  was  promul-    ^^^^^''^'ck 
gated    by   them    in    the    German   language,    which,    I'J*  King  of 
being  translated,  was  as   follows  :  — "  We,  William 
the  Fourth,  King  of,  &c.,  and  of  Hanover,  Duke  of 
Brunswick    and  of   Lunebourg,    and   we,    JVUliam, 
Duke   of  Brunswick  and  of  Lunebourg,  moved  by 
the  interests  of  our  house,  whose  well-being  is  con- 
fided to  us,  and  yielding  to  a  painful  but  inevitable 
necessity,    have    thought    it    necessary    to    consider 
what  measures  the  interests  of  his  Highness  Charles, 
Duke  of  Brunswick,  the  preservation  of  the  fortune 
now  in  his  hands,  the  dangers  and  illegality  of  the 
enterprizes  pursued  by  him,  and  lastly,  the  honour 
and   dignity  of  our  house,  may  require;    and  after 
having  heard  the  advice  of  a  commission  charged  by 
us  with  the   examination  into  this   affair,  and  after 
having  weighed  and  exactly  balanced  all  points  of 
fact  and  law  *,   and  whereas,  after  the  dissolution  of 
the  German  empire,   the  powers   of  supreme  guar- 
dianship over  the  Princee^  of  the  empire,  which  up 
to  that  period  had  appertained  to  the  Emperor,  de- 
volved to  the  heads  of  sovereign  states ;   we,  taking 
into    consideration    the    laws    and   customs,   and  by 
virtue  of  the  rights  unto  us  belonging,  in  quality  of 
heads  of  the  two  branches  of  our  House,  have  de- 
creed as  follows : 

"Article  the  first. — Certain  facts,  either  notorious 
or  sufficiently  proved,  have  caused  us  to  arrive  at 
the  conviction  that  his  Highness  Duke  Charles  is 
at  this  time  wasting  the  fortune  which  he  possesses 
in    enterprizes    alike    impossible    and    dangerous    to 

b2 
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1848.  himself  and  otber  persons,  and  is  seeking  to  damage 

The  Duke  of  the  juat  claims  which  certain  persons  interested  now 

Brunswick  ^^   hereafter  may  legally  have  in   his  property,   we 

The  Kin^  of  have  consequently  considered  that  the   only  method 

Hanovbr.  ~x  j  t%  1 

of  preserving  the  fortune  of  his  Highness  Duke 
Charles  from  total  ruin,  is  to  appoint  a  guardian 
over  him. 

*^  Article  the  second.^In  consequence  of  this  con- 
viction, we  decree  that  Charles,  Duke  of  Brunswick, 
shall  be  deprived  of  the  management  and  adminis- 
tration of  his .  fortune ;  a  guardian  shall  be  ap- 
pointed whom  we  shall  choose  by  mutual  consent 
from  amongst  the  noble  scions  of  our  house,  although 
the  right  of  choice  belongs  to  the  legitimate  sovereign 
of  the  Duchy  of  Brunswick  in  virtue  of  his  title  alone." 

By  the  third,  fourth,  and  fifth  articles^  the  guardian- 
ship was  confided  to  the  Duke  of  Cambridge,  then 
Viceroy  of  Hanover,  and  he  was  authorized  to  appoint 
sub-guardians  for  the  management  of  the  property, 
who  should  make  an  inventory  thereof,  and  take  mea- 
sures for  the  preservation  and  administration  of  the 
fortune  placed  under  the  guardianship  of  his  Royal 
Highness,  to  whom  they  should  render  an  annual  ac- 
count of  their  management,  to  be  by  him  transmitted 
to  fFilliam  the  Fourth  and  the  Duke  of  Brunswick  for 
settlement  and  approval. 

By  article  the  sixth  the  guardianship  was  to  be 
^^  considered  as  legally  established  at  Brunswick,  where 
it  was  to  have  its  locality.''  And  by  article  the  seventh 
the  decree  was  to  be  published  in  the  bulletins  of  the 
laws  of  the  kingdom  in  the  usual  form,  &c. 

At  the  foot  of  this  instrument  was  added  a  note, 
signed  by  the  respondent,  then  Duke  of  Cumberland, 
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and  by  the  Dukes  of  Sussex  and  Cambridge^  approving         ^^8. 

of  the  arrangement.  The  Duke  of 

Brunswick 

The  bill  then  stated  that  the  said  instrument  was  ^^ 

void,  but  nevertheless  the  Duke  of  Cambridge  accepted  '^^\  !^"5o^^ 
the  appointment  of  supreme  guardian  of  the  appellant's 
property,  and  entered  into  possession  thereof  to  a  verj- 
considerable  amount ;  and  after  several  payments, 
properly  made,  there  remained  in  his  hands  a  large 
surplus  for  which  he  never  accounted  to  the  appellant : 
that  on  the  death  of  William  the  Fourth,  in  June 
1837,  the  respondent  became  King  of  Hanover^  and 
thereupon  by  some  instrument  in  writing,  the  particu- 
lars of  which  he  refused  to  disclose,  but  which  was 
signed  by  him  and  JFilliamj  Duke  of  Brunswicky  the 
respondent  was  purported  to  be  appointed  guardian  of 
the  appellant  in  place  of  the  Duke  of  Cambridge^  un- 
der the  instrument  of  the  6th  of  February  and  14th 
o{  March f  1833,  and  with  all  the  powers  and  autho- 
rities thereby  purported  to  be  conferred  on  the  Duke 
of  Cambridge :  that  shortly  after  such  appointment> 
the  Duke  of  Cambridge  accounted  to  the  respondent 
for  all  the  real  and  personal  estates  of  the  appellant, 
possessed  by  him  or  his  agents,  and  paid  the  balance 
due  from  him  in  respect  thereof  to  the  officers  of  the 
treasury  of  Hanover,  whereby  the  same  came  to  the 
hands  of  the  respondent,  and  he,  upon  his  appoint- 
ment as  guardian,  entered  into,  and  ever  since  con- 
tinued, by  himself  or  his  agents,  in  the  possession  or 
receipt  of  the  rents  and  profits  of  the  real  estates  be- 
longing to  the  appellant  in  his  private  capacity  at 
Brunswick^  and  also  from  time  to  time  took  posses- 
sion of  further  parts  of  the  appellant's  personal  pro- 
perty in  Brunswick  and  elsewhere,  and  sold  and  con- 
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1848.         verted  into  money  parts  thereof,  which  did  not  consist 

Thft  Duke  of  of  money,  and  possessed  himself  of  the  produce  of 
Brunswick    ^^^j^  ^^^^^  ^^j  f^^^  ^^^^  ^^  ^^^^  made  divers  payments 

The  KiD((  of   on  account  of  the  appellant  and  of  the  expenses  in- 
Hanovbr.  1  i. 

curred  m  the  management  of  his  property ;  but  after 

allowing  for  such  payments^  there  remained  a  large 
balance^  to  the  amount  of  several  hundred  thousand 
pounds^  due  from  the  respondent,  and  he  never  ren- 
dered to  the  appellant  any  account  of  the  property  so 
possessed  by  him. 

The  bill  further  stated  that  the  respondent,  until 
within  a  few  weeks,  had  been  residing  in  Hanover j 
out  of  the  jurisdiction ;  that  the  appellant  had  by  him- 
self and  agents  applied  to  him  to  account  for  the 
rents  and  profits  of  the  real  estates,  and  for  the 
personal  estate  and  effects,  and  produce  of  the  sale 
thereof,  &c.,  with  which  applications  the  respondent 
refused  to  comply  on  various  pretences  suggested  in 
the  bill, — as  that  the  said  instrument  of  1833,  and  the 
subsequent  instrument,  under  which  the  respondent 
was  appointed  guardian,  were  valid  and  legal,  and 
that  he  was  not  liable  to  account  for  the  acts  and 
receipts  of  himself  and  his  agents,  or  of  the  Duke  of 
Cambridge  and  his  agents,  otherwise  than  to  fFil" 
liam^  Duke  of  Brunsivick ;  but  the  bill  charged  the 
said  instruments  to  be  invalid  according  to  the  laws  as 
well  of  Brunswick  and  Hanover  as  of  Ghreat  Britain^ 
however  that  the  Duke  of  Cambridge  and  the  re- 
spondent respectively  took  possession  of  the  appel- 
lant's real  and  personal  estates,  as  aforesaid,  under 
colour  of  the  said  appointments  as  guardians  and  trus- 
tees for  the  appellant,  and  not  adversely  ;  and  that  the 
appellant  and  the  respondent,  both   then  residing  in 
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England^  were  subjects  of  the  Crown  of  Great  Britain         J^- 

and  Ireland,   and  that  by  the  law  of  England  such    The  Duke  of 

Brunswick 
appointments  of  the  Duke  of  Cambridge  and  of  the  res-  ,,. 

TKa  ICin<r  nt 

pondent  to  be  guardians  of  the  appellant^  and  all  the  h^kq^Ir, 
rights  purported  to  be  given  to  them  respectively, 
were  void,  even  if  the  sILme  were  valid  by  the  law  of 
Brunswick^  and  that  if  the  said  appointments  were 
valid  at  the  time  they  were  made — which  the  appellant 
denied — there  was  then  nothing  in  the  circumstances, 
or  conduct,  or  state  of  mind  of  the  appellant  to  debar 
him  from  the  full  enjoyment  of  his  property;  and 
he  charged,  that  in  the  circumstances  aforesaid,  the 
respondent  was  liable  to  account  to  him  for  the  re- 
ceipts and  payments,  acts,  neglects,  and  defaults  of 
himself  and  his  agents,  under  his  alleged  appointment 
of  guardian  as  aforesaid. 

The  bill,  after  charging  in  detail  divers  acts  and 
dealings  by  the  Duke  of  Cambridge  and  the  respon- 
dent, and  their  respective  agents,  with  the  appellant's 
private  property  of  various  kinds,  also  charged,  that  in 
1833-4,  the  appellant,  then  residing  in  Paris ^  and  pos- 
sessed of  other  property  of  large  amount,  the  Duke  of 
Cambridge^  as  guardian,  acting  by  himself  and  agents, 
under  colour  of  said  appointment  caused  proceed- 
ings to  be  taken  and  attachments  to  be  issued  against 
the  appellant  and  several  persons  in  France,  who  had 
in  their  possession  money,  goods,  and  other  effects 
of  the  appellant.  The  bill  stated  a  long  course  of  * 
litigation  arising  out  of  those  proceedings  in  France, 
resulting,  in  1837,  in  a  final  decree  awarding  damages 
and  costs  to  a  large  amount  against  the  Duke  of 
Cambridge,  in  respect  of  which  the  appellant  received 
100,000  francs  in  Paris,  and  for  the  unsatisfied  ba- 
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1848.        lance,  amounting  to  1776/.,  he,  in  1838,  brought  an  ac- 
The  Duke  of  tion  against  the  Duke  in  Her  Majesty's  Court  of  Com* 
^  mon  Pleas,  to  which  the  Duke  of  Cambridge,  after 

The  King  of  putting  in  several  dilatory  pleas,  at  last  submitted 
in  1840,  and  paid  2,000/.  in  satisfaction  of  the  debt 
and  costs.  And  the  bill  charged  that  the  said  2,000/. 
and  100,000  francs  were  paid  out  of  the  personal 
estate,  or  the  rents  of  the  real  estates,  of  the  ap- 
pellant, possessed  and  received  by  the  Duke  of  Cam- 
bridge or  his  agents,  or  by  the  respondent  or  his 
agents,  under  the  said  instrument  of  1833. 

The  bill  also  charged  that  the  appellant  proceeded 
to  the  town  of  Osterode,  in  the  kingdom  of  Ha* 
nover,  in  1830,  accompanied  by  a  small  retinue,  with 
the  intention  of  making  a  peaceable  entry  into  his 
own  dominions,  and  that  while  staying  at  the  hotel 
there,  he  was  attacked  by  a  party  of  armed  men,  and 
compelled  to  escape  into  Prussia,  leaving  behind  him 
cash  and  notes  to  the  amount  of  24,000  crowns,  or 
4,500/.  sterling,  all  which  came  to  the  hands  of  the 
Duke  of  Cambridge ;  in  evidence  of  which  the  bill  set 
forth  a  letter  from  the  Duke  to  the  appellant,  stating, 
**With  respect  to  the  property  taken  from  you  at 
Osterode^  I  have  the  satisfaction  of  being  able  to  in- 
form you  that  there  is  every  reason  to  believe  it  is 
in  perfect  safety.  I  think,  however,  under  actual  cir- 
cumstances, it  would  not  be  consistent  with  my  duty 
^  to  deliver  the  property  into  your  hands,  but  I  propose 
to  place  it  at  the  disposal  of  the  existing  govern- 
ment of  JBruitfu^tcA:,  to  whom  you  can  make  application, 
&c."  And  the  bill  charged,  that  the  Duke  of  Cam- 
bridge in  resigning  the  office  of  guardian,  accounted 
for  the  said  cash  and  notes  to  the  respondent,  as  the 
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new    guardian^   and   that   the   latter   was    liable    to         1^8. 

account  for  the  same  to  the  appellant.    The  bill  also   The  Duke  of 

Brunswick 
charged^  that  the  respondent  was  a  peer  of  the  realm,  „ 

and  his  title  as  such,  was  *^  Ernest  Augustus,  Duke    The  King  of 

of  Cumberland  and  Teviotdale,  in  Great  Britain,  and 

Earl  of  Armagh,  in   Ireland,'^   and  that    since   his 

arriyal,  and  during  his  then  residence  in  London,  he 

exercised  his  rights  and  privileges  as  such  Peer. 

The  bill  prayed  that  it  might  be  declared  that  the 
said  instrument  of  the  6th  of  February  and  14th  of 
March  1833,  and  the  appointment  of  the  Duke  of 
Cambridge  as  guardian  of  the  fortune  and  property  of 
the  appellant,  thereby  purported  to  be  made,  and  the 
subsequent  appointment  of  the  respondent  as  such 
guardian,  were  absolutely  void  and  of  no  effect;  and  that 
it  might  be  declared  that  the  respondent  was  liable  and 
ought  to  account  to  the  appellant  for  the  personal 
estate^  property,  and  effects,  and  the  rents  and  pro- 
fits and  produce  of  the  sale  of  the  real  estates  of 
the  appellant,  possessed  or  received  by  the  respondent, 
or  any  person  or  persons  by  his  order  or  for  his  use, 
&c.,  since  his  appointment  as  guardian,  by  virtue  of 
the  said  instrument,  including  therein  the  personal 
estate  and  effects,  rents,  profits,  and  produce  paid  or 
accounted  for  to  the  respondent  by  the  Duke  of 
Cambridge  as  aforesaid,  &c. 

The  respondent  appeared  (a),  and  demurred  to  the 
bill  for  want  of  equity  and  for  want  of  jurisdiction. 
The  Master  of  the  Rolls  allowed  the  demurrer.  The 
appeal  was  brought  against  that  decision. 

(<i)  See  6  Beavan,  p.  9,  (note)  and  p.  33. 
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1848.  Mr.  Rolt  and  Mr.  Heathfield  for  the  appellant  : 

The  Duke  of       The  respondent's  defence  to   this   suit  is  put   on 

Brunswick    ^  j      /.  ,  .    ,  , 

V.  ^^^  grounds;  firsts  that,  as  an  mdependant  sovereign, 

hITnoJm  ^  he  is  not  liable  to  be  sued  in  the  courts  of  this 
country,  and  his  right  of  exemption  is  not  affected 
by  the  circumstance  of  his  being  also  a  subject  of 
her  Majesty;  secondly,  that  the  matters  complained 
of  in  the  bill  are  not  the  subject  of  municipal  juris- 
diction, being  either  matters  of  state  or  political 
transactions,  which  cannot  be  dealt  with  in  our  courts, 
consistently  with  principles  of  public  policy ;  so 
that  the  whole  of  the  respondent's  case  is  made  to 
rest  upon  the  political  character  of  himself  and  of 
the  transactions  in  question. 

The  matters  stated  in  the  bill,  and  which  are,  or  at 
least  must  be  taken  upon  the  demurrers  to  be,  ad- 
mitted by  the  respondent,  are  transactions  of  a  pri- 
vate nature  as  between  one  subject  of  her  Majesty 
and  another,  for  the  bill  does  not  complain  of  any  act 
done  in  respect  of  the  appellant's  sovereignty  or  Duke- 
dom. The  instrument,  under  colour  of  which  he  was 
deprived  of  the  management  of  his  private  property^ 
purported  to  have  for  its  object  to  preserve  the  pro- 
perty, and  not  to  deprive  him  absolutely  of  it.  The 
bill  alleges  that  that  instrument  is  invalid  according 
to  the  law  as  well  of  Brunswick  and  Hanover  as  of 
England.  That  allegation  also  must  be  taken  to  be 
admitted,  but  it  is  capable  of  proof  in  due  form  if 
necessary.  The  bill  further  alleges  that  the  Duke  of 
Cambridge^  the  first  guardian  under  that  instrument, 
seized  and  possessed  himself  of  the  appellant's  pro- 
perty, not  adversely,  but  as  guardian — ^ 


) 
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[Lord   Lyndliurst. — Is   the  Duke  of  Cambridge  a  1848. 

defendant  ?  ]      '  The  Duke  of 

He  was  not  made  a  party,  as  the  bill  stated  that  B^^nswick 


f>. 


he  accounted  for  his  management  to  the  respondent^    The  Kinff  of 
his  successor  in  the  guardianship.     It  is  not,  how- 
ever, necessary  to  discuss  that  point,  as  there  was 
no  demurrer  to  the  bill  for  want  of  parties,  nor  was 
any  question  of  that  kind  raised  in  the  Court  below. 

The  bill  further  alleges,  that  the  appellant  and 
respondent  are  both  subjects  of  the  Crown  of  Eng^ 
land;  that  the  said  instrument,  even  if  valid  accord- 
ing to  the  laws  of  Brunswick,  is  invalid  according  to 
the  law  of  England,  and  that  there  is  nothing  now 
in  the  mind  or  character  of  the  appellant  to  shew 
that  he  is  not  perfectly  competent  to  manage  his  pro- 
perty.   The  demurrer  admits  all  these  allegations. 

Besides  the  seizure  by  the  guardians  of  the  appel- 
lant's private  propertywithin  the  territory  of  the  duchy, 
the  bill  states  that  proceedings  were  taken  in  1834. by 
the  Duke  of  Cambridge,  as  such  guardian,  against  the 
appellant,  then  residing  in  France,  and  against  various 
persons  there  who  held  money  or  effects  belonging 
to  him.  The  result  of  that  long  and  expensive  liti- 
gation was  a  decree  for  the  appellant,  with  costs, 
against  the  Duke.  The  bill  states,  and  the  statement 
cannot  be  denied,  that  these  costs,  as  well  as  ano- 
ther sum  of  2,000/.,  for  which  a  suit  brought  in 
the  English  Court  of  Common  Pleas  was  compro- 
mised, were  paid  out  of  the  appellant *s  own  pro- 
perty in  the  hands  of  the  respondent.  The  bill  also 
states,  that  in  a  criminal  attack,  made  by  an  armed 
party  on  the  appellant  in  the  Hanoverian  town  of 
Osterodcy  in  1830,  he  was  deprived  of  24,000  crowns, 
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equal  to  4,500/.  sterling,  besides  his  carriage  and 
f  some  jewels ;  and  there  is  set  forth  as  evidence  of 
that  statement,  a  letter  from  the  Duke  of  Cam' 
^  bridge,  in  effect  admitting  that  the  money  and  other 
property  came  to'  his  hands,  and  that  he  thought  it 
his  duty  to  place  them  at  the  disposal  of  the  then 
existing  government  of  Brunswick.  AH  these  state- 
ments amount  to  this  clear  and  admitted  fact,  that 
the  Duke  of  Cambridge  first,  and  the  respondent 
afterwards^  took  possession  of  the  appellant's  property 
of  various  kinds  at  divers  times  and  places — acting 
as  guardians  throughout,  although  under  an  invalid 
instrument, — and  he,  according  to  the  course  of  the 
Court  of  Chancery,  asks  for  an  account.  If  these  trans- 
actions had  taken  place  between  private  individuals, 
there  could  be  no  doubt  whatsoever  of  the  appellant's 
right  to  such  account.  But  it  is  objected  that  the  mat- 
ters complained  of,  being  matters  of  state  transacted 
abroad,  cannot  be  the  subject  of  municipal  jurisdiction 
here.  That  defence  has  been  long  exploded ;  it  was 
the  same  that  was  set  up  against  inquiry  into  the  levy- 
ing of  ship  money  and  the  issuing  of  general  warrants*, 
and,  if  it  were  to  prevail,  would  lead  to  an  intolerable 
state  of  tyranny.  The  principle  of  our  Courts  is,  that 
whenever  any  person,  subject  to  their  jurisdictioD, 
whether  sovereign  or  not,  acts  without  authority  or  ex- 
ceeds it,  he  is  liable  to  account ;  Nabob  of  the  Carnatic 
V.  Ea%t  India  Company  [c),  Mostyn  v.  Fabrigas  (rf), 
Frewen  v.  Lewis  (e).  Attorney  Oeneral  v.  Forbes  (/), 
Ellis  V.  Lord  Grey  {g). 

(c)  1  Ves.  Jun.,  371.  (/)  2  Myl.  &  Cr.  1-23. 

{d)  Cowp.  161.  {g)  6  Sim.  214. 

(f)  4  Myl.  &  Cr.  254-5. 
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The  second  defence  to  the  bill  is,  that  the  re-  1B48. 
spondent  is,  by  his  character  of  foreign  independent  The  Duke  of 
sovereign,  placed  above  the  jurisdiction  of  the  Court,  fi*^'*®^'^* 
The  appellant,  though  also  a  foreign  Prince,  is  by  Th®  Kiojf  of 
the  act  of  4  Anne,  c.  4,  to  be  taken  to  be  a  natu- 
ral-bom subject  of  this  realm,  as  a  descendant  of 
the  Princess  Sophia  of  Hanover.  The  respondent 
also,  though  an  independent  sovereign,  is  a  subject  of 
her  Majesty,  being  a  Peer  of  the  realm,  and  was 
actually  exercising  his  privileges  as  such  at  the  time 
die  bill  was  filed,  so  that  both  parties  maintain  the 
character  of  subjects  of  the  realm  as  much  as  any  other 
suitors  of  the  Court.  The  question  then  is,  whether 
there  is  anything  in  the  character  of  the  instrument  by 
which  the  King  of  these  realms  and  a  foreign  sovereign 
Prince  could  authorise  a  third  person,  a  subject  of  this 
realm,  to  take  possession  of  the  property  of  the  appel- 
lant, and  retain  it  without  accounting  ?  It  is  quite 
clear  that  the  sovereign  of  this  country  has  no  power 
by  law  to  authorise  any  person  in  this  country  to  seize 
and  retain,  without  account,  the  property  of  another. 
Do  the  laws  of  Brunswick  or  Hanover  confer  such 
authority?  The  bill  charges  in  effect,  that  they  do 
not,  but  the  demurrer  implies  that  they  do,  for  after 
stating  in  the  usual  way  that  there  is  no  equity  in  the 
case  made  by  the  appellant,  it  adds,  in  a  very  unusual 
form,  that  the  Court  has  no  jurisdiction  as  to  any  of 
the  matters  stated  in  the  bill. 

The  respondent,  before  putting  in  the  demurrer, 
adopted  the  ordinary  course  of  moving  the  Court  to 
discharge  the  process,  as   in   Fiveash  v.  Becker  (A), 

(h)  3  Maule  &  Sel.  284. 
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18jl8.         Davidson  v.  The   Marchioness  of  Hastings  (t),  and 
The  Duke  of  Kinder  v.  Forbes  (J)  ;  but  Lord  Lyndhurst  refused  the 
Brunswick    application,  observing  that ''  the  defendant  is  a  Peer  of 
The  King  of   the  realm,  has  taken  the  oath    of  allegiance   to  the 
Sovereign,  and  has  a  seat  in  the  House  of  Peers,  and 
at  present  is  resident  here  (A)."     That  was  an  adjudi- 
cation of  the  entire  question  of  jurisdiction  which  was 
actually  exercised  in  that  order;    it  is,  literally,  res 
judicata. 

But  if  the  question  was  not  then  determined  and 
disposed  of,  the  onus  lies  on  the  respondent  to  es- 
tablish his  immunity.  There  is  no  case  or  authority 
shewing  that  a  foreign  sovereign  residing  within  the 
realm,  is  not  subject  to  the  jurisdiction  of  our  Courts. 
The  Master  of  the  Rolls,  in  his  judgment,  referred 
to  a  passage  in  Bynkershoeky  Tom.  2,  ^^  De  foro 
legatorumy'  cap.  3,  but  not  to  cap.  4,  "  Prindpis 
bona  in  alterius  imperio,  SfC,"  in  which  is  given  a 
clear  opinion,  applicable  to  the  present  question. 
Any  person  who  claims  exemption  from  the  juris- 
diction must  shew  the  grounds  of  exemption.  Am- 
bassadors are  declared  exempt  {J  Anne^  c.  12),  because 
perfect  freedom  is  necessary  to  the  exercise  of  their 
vocation.  But  an  ambassador  may,  by  other  means, 
be  brought  to  account  and  to  render  justice  to  a  party 
complaining,  as  by  an  application  to  his  own  sovereign 
and  government.  That  mode  of  redress  is  here  impos- 
sible, because  the  party  is  himself  the  Sovereign,  and 
will  not,  of  course,  at  home  grant  the  redress  which  he 
refuses  here,  so  that  there  is  here,  if  the  defence  be 
upheld,  a  complete  failure  of  justice.  There  is  no 
necessity  to   contend  that  the  respondent  is  liable  to 

(0  2  Keen,  509.       0)  2  Beav.  503.       {k)  6  Beav.  9  (note). 
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IS 


arrest^  but  no  reason  can  be  assigned  against  permitting        ^^^^' 

process  against  him  up  to  sequestration.     All  that  is   The  Duke  of 

required  in  this  case  is  that,  it  being  shewn  that  wrong  ^ 

has  been  done,  the  respondent  should  be  called  on  to   *^^®  ^^^f^  ^^ 

'  *^  ^  Hanotbb. 

make  reparation.  The  defence  set  up  in  this  case 
would,  if  allowed,  give  the  respondent  an  immunity 
which  is  not  claimed  by  the  Sovereign  of  these 
realms,  who,  in  answer  to  the  subject's  complaint,  di- 
rects right  to  be  done,  whereupon  the  courts  take 
jurisdiction  between  the  subject  and  Sovereign,  as  in 
the  case  of  Viscount  Canterbury  v.  The  Attorney 
General  {I). 

But  though  it   may  be  held   that   an   independent 
foreign  sovereign  is  exempt  from  the  jurisdiction — how 
to  serve  him  with  process  would  be  the  difficulty — 
there  is  in  this  case  the  additional  ingredient,  that  the 
respondent  is  also  a  subject,  and  was  not  only  in  this 
country,  but  in  the  exercise  of  his  privileges  as  a  Peer 
when  the  bill  was  filed  and  he  was  served  with  pro- 
cess.   He  might,  as  a  foreign  sovereign,  sue  at  law  or 
in  equity  any  subject  of  the  realm.    There  is  no  prin- 
ciple of  law  or  reason  on  which  he  may  not  be  sued ; 
Calvin* s  Case  (iw),  Hullett  v.  The  King  of  Spain  (n). 
King  of  Spain  v.  Hullett  (o),  Olyn  v.  Soares  and  the 
Queen  of  Portugal  (p).  Queen  of  Portugal  v.  Glyn  (y), 
Melan  v.  Duke  de   Fitzjames  (r),    Barclay  v.  Rus- 
sell {s)j  De  la  Torre  v.  Bernales  (/),  Moodalay  v.  The 


(I)  1  PhiUips,  306.  {q)  7  Clark  &  F.  466. 

(m)  7  Co,  Rep.  15.  (r)  1  Bos.  &Pul.  138. 

(«)   1  Dow.  &  C.  1 69.  {$)  3  Ves.  424 ;  see  p.  431 . 

(o)  1  Clark  &  F.  333.  {t)  1  Hov.  Sup.  to  Ves.  149. 
(p)  1  You.  &  Col.,  p. 688. 
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1848.         East  India  Company  (u),  Munden  v.  The  Duke  of 

The  Duke  of  Brunswick  (v),  Fattelj  B.  iv.,  ch.  vii.,  §  108,  Bynker* 

Brunswick   ^^^^^  Tom.  2,  cap  A.  From  these  cases  and  authorities 

The  King  of   is  to  be  clearly  inferred  this  principle,  that  if  process 

from  our  Courts  can  be  enforced  agdnst  a  foreign 

sovereign,  he  is  liable  to  the  jurisdiction ; — so  that  the 

authorities,  as  well  as  principle,  are  in  favour  of  the 

jurisdiction. 

Mr.  Tiirner  and  Mr.  Elmsley  for  the  respondent, 
were  not  heard  {w). 

The  Lord  Chancellor : 

I  find  that  all  the  noble  and  learned  Lords,  who 

attend  on  this  argunrent,  are  clearly  of  opinion  that 

the  judgment  of  the  Master  of  the  Rolls  is  right. 

The  whole  case  must  depend  on  the  allegations  of  the 

(«)  1  Bro.  C.  C.  469  ;  2  Dick.  652.      (v)  16  Law  J.  300. 

(w)  The  "reasons"  annexed  to  the  respondent's  printed 
case^  signed  by  Sir  C.  Wetherell,  Mr.  Dimer,  and  Mr.  Elms' 
ley,  were, — 

First,  Because  the  respondent,  being  an  independent  sove- 
reign Prince,  is  not  liable  to  be  sued  in  any  Court  in  this 
country. 

''  Second,  Because  the  immunity  of  the  respondent  from 
suit,  as  an  independent  sovereign  Prince,  cannot  be  affected 
by  his  being  a  subject  of  her  Majesty,  in  cases  in  which  he  is 
sued  in  respect  of  matters  not  transacted  by  him  as  such 
subject ;  and  although  it  is  stated  in  the  bill  that  the  respon- 
dent is  a  subject  of  her  Majesty,  as  well  as  King  of  Hanover, 
yet  it  also  appears  by  the  bill,  that  none  of  the  matters 
therein  set  forth,  and  in  respect  of  which  relief  is  prayed  and 
discovery  sought  from  the  respondent,  were  transacted  by  him 
as  a  subject  of  her  Majesty. 
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bill,  there  being  no  matters  out  of  the  bill  which  can         1^^* 

be  brought  into  question,  except  so  far  as  they  are   The  Duke  of 

referred  to  by  the  bill.     After  the  House  has  heard    ^^^^^^^^^ 

the  very  able  are^uments  that  have  been  adduced  in    The  King  of 

Hanover. 

opposition  to  the  judgment  of  the  Master  of  the  Rolls, 
we  are  all  of  opinion  that  there  is  no  ground  for  im- 
peaching that  judgment. 

The  whole  question  seems  to  me  to  turn  lipon  this 
(that  is  to  say,  for  the  purpose  of  this  decision,  it  has 
not  been  otherwise,  contended  at  the  bar,  and  if  it  had 
been,  it  is  quite  clear  that  the  contention  could  not  be 
maintained),  that  a  foreign  Sovereign,  coming  into 
this  country,  cannot  be  made  responsible  here  for  an 
act  done  in  his  sovereign  character  in  his  own  country; 
whether  it  be  an  act  right  or  wrong,  whether  accor- 
ding to  the  constitution  of  that  country  or  not,  the 
Courts  of  this  country  cannot  sit  in  judgment  upon  an 
act  of  a  Sovereign,  effected  by  virtue  of  his  Sovereign 
authority  abroad,  an  act  not  done  as  a  British  subject, 
but  supposed  to  be  done  in  the  exercise  of  his  autho- 
rity vested  in  him  as  Sovereign. 

"  Third,  Because  the  immunity  or  exemption  of  a  foreign 
independent  sovereign  Prince  from  being  sued  in  the  Courts 
of  this  country,  cannot  be  less  than  that  of  an  ambassador, 
and  ambassadors  are  exempt  from  such  suit  by  common  and 
statute  law. 

"  Fourth,  Because  it  appears  by  the  bill  that  the  matters 
therein  complained  of  are  not  the  subject  of  municipal  jurisdic- 
tion, being  either  matters  of  state  or  political  transactions^ 
which  cannot  be  dealt  with  in  the  Courts  of  this  country. 

"  Fifth,  Because  the  maintenance  of  this  suit  is  inconsistent 
with  principles  of  public  policy." 

(See  also  the  argument  in  the  Rolls,  6  Beav.,  p.  10.) 

c 
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1848.  That  is  the  sole  question;    therefore  I  avoid  the 

The  Duke  of   question  which  does  not  necessarily  arise^ — how  far 

Brunswick         r      •         o  •  •         •  ^       ^i-«  ^         :« 

^^  a  foreign   ISovereign^   coming    into    this   country,  is 

The  Kioff  of  amenable  at  all.  I  do  not  enter  upon  that  question, 
because  it  does  not  necessarily  arise  upon  the  proper 
disposal  of  the  matter  now  before  us,  as  I  am  of  opi- 
nion that,  upon  the  face  of  this  bill,  the  allegations 
show  that  the  acts  could  not  have  been  done,  and  were 
not  done  in  any  private  character,  but  that  they  were 
done,  whether  right  or  wrong,  in  the  character  of  the 
Sovereign  of  a  foreign  state. 

My  Lords,  that  must  be  found  upon  the  face  of  the 
bill ;  or  rather,  I  should  say,  the  converse  ought  to  be 
found  upon  the  face  of  the  bill ;  because,  before  you  can 
raise  a  question  how  far  a  foreign  Sovereign  is  an- 
swerable for  a  private  transaction  in  the  case  of  some 
person  complaining  of  an  act  done  by  him  as  an  indi- 
vidual, the  Court  would  require  that  there  should  ap- 
pear clearly  upon  the  face  of  the  bill  such  a  case  as 
gives  the  Court  jurisdiction.  The  Master  of  the  Rolls 
seems  to  have  thought  there  was  a  nice  balance  as  to 
whether  the  allegations  amounted  to  acts  done  by 
virtue  of  sovereignty  abroad,  or  whether  they  were 
merely  to  be  considered  as  acts  done  in  a  private  cha- 
racter. He  seems  to  have  held  that  whilst  there  was 
any  ambiguity  upon  that  subject,  the  Court  could  not 
entertain  a  bill,  which  did  not  distinctly  state  a  matter 
bringing  it  within  the  jurisdiction  of  the  Courts  of 
£quity  in  this  country.  Certainly,  looking  at  these 
pleadings,  there  does  not  appear  to  me  to  be  any  ambi- 
guity at  all,  but  that  the  whole  transaction  arose  from 
acts  done  in  the  exercise  of  rights  of  sovereignty. 
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claimed  to  be  vested  in  those  who  were  the  actors.         l^®* 

The  commencement  of  the  bill,  the  foundation  of  the   The  Duke  of 

whole  transaction,  in  my  mind,  sufficiently  shews  that.      R^^nswick 

There  are,  in  point  of  fact,  but  two  passages  which    The  Kin;?  of 

Hanover. 
seem  to  me  to  be  necessary  to  be  adverted  to  for  the 

purpose  of  showing  the  authority  under  which  the 
acts  complained  of  are  alleged  to  have  taken  place. 
The  bill  states,  ''That  pending  the  aforesaid  revolu- 
tionary movement,  and  before  the  same  could  be  sub- 
dued, a  decree  of  the  Oermanic  Diet  of  Confederation 
was  made  or  passed,  bearing  date  the  2nd  of  Sepiem^ 
ber,  1830,  whereby  your  orator's  brother,  fFilliam, 
Duke  of  Brunswick,  was  invited  to  take  upon  himself 
provisionally  the  government  of  the  said  Duchy,  and 
the  Diet  left  it  to  the  legitimate  agnati  of  your  ora- 
tor to  provide  for  the  future  government  of  the  said 
Duchy." 

That,  at  least,  was  an  act  of  sovereign  state  j  it  was 
by  virtue  of  a  decree  of  the  Germanic  Diet.  Whether 
the  constitution  of  Germany  authorized  it  or  not,  is  a 
question  we  have  no  power  to  interfere  with,  or  to 
inquire  into.  There  is  no  allegation  that,  according  to 
the  constitution  of  Germany ^  it  was  not  a  legal  act ; 
but  there  is  upon  the  face  of  the  bill  that  which  is 
the  foundation  of  all,  namely,  the  decree  of  the  Ger- 
manic  Diet,  depriving  the  plaintiff  of  the  sovereignty 
of  the  Duchy,  and  appointing  his  brother  fFilliam  to 
take  his  place,  and  that  the  Diet  left  it  to  the  legiti- 
mate agnati  to  provide  for  the  future  government  of 
that  Duchy. 

Then  the  bill  alleges,  ''That  his  late  Majesty  King 
William  the  Fourth,  as  King  of  Hanover,  was  a  mem- 
ber of  the  swd  Germanic  Diet  of  Confederation,  and 

c2 
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1848.  that  his  said  late  Majesty,  as  such  King  of  Hanover, 
The  Duke  of  or  the  Duke  of  Cambridge^  as  his  Viceroy  or  proxy, 
Brunswick  ^^^^j  j^^  g^pport  of  the  said  decree. 
The  Kin^r  of  Then  comes  the  instrument  under  which  the  defen- 
dant, or  his  predecessor,  the  Duke  of  Cambridge, 
acted.  That  is  stated  upon  the  face  of  the  bill ;  it  is 
part  of  the  statement,  and  when  you  come  to  consider 
it,  I  do  not  apprehend  there  can  be  a  doubt  upon  the 
face  of  that  instrument — which  is  the  foundation  upon 
which  all  those  transactions  have  taken  place — that  it 
does  allege  that  those  acts  are  acts  of  persons  claiming 
to  have  the  right  so  to  act  by  virtue  of  their  sovereign 
authority.  It  is  stated  to  have  been  made  between 
his  late  Majesty  King  William  the  Fourth,  and  Wil- 
Ham,  Duke  of  Brunswick.  The  bill  states  it  2  "  We, 
fPilliam  the  Fourth,  by  the  grace  of  God,  King  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  of 
Hanover,  Duke  of  Brunswick  and  of  Luneburg,  and 
we,  William,  by  the  grace  of  God,  Duke  of  Bruns- 
wick and  of  Luneburg,  make  known,"  &c. ;  then  it 
states,  "  moved  by  the  interests  of  our  house,  whose 
well-being  is  confided  to  us,"  &c.,  *^  have  thought  it 
necessary  to  consider  what  measures  the  interests 
(rightly  understood)  of  his  Highness  Charles,  Duke  of 
Brunswick,  the  preservation  of  the  fortune  now  in  his 
hands,"  &c. ;  and  whereas  after  the  dissolution  of  the 
German  empire,  the  powers  of  supreme  guardianship 
over  the  princes  of  the  empire,  which  up  to  that  period 
had  appertained  to  the  Emperor,  devolved  to  the  heads 
of  sovereign  states." 

Your  Lordships  will  observe  that  they  say  the  duty 

(x)  See  the  Instrument,  supra,  pp.  3  and  4. 
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had  devolved  upon  them,  and  they  state  how  it  had         IW8. 
devolved  upon  them,  that  that  right  which  had  origi-    The  Duke  of 
nally  belonged  to  the  Emperor  of  Germany  had  now  ^ 

devolved  to  them  as  the  heads  of  sovereign  states,    "^e  King  of 

^  °  Hanover. 

As  such  heads  of  sovereign  states,  and  by  virtue  of  the 
law  and  the  constitution  to  which  they  refer,  they  are 
authorized  to  give  directions  for  the  appointment  of  a 
guardian,  not  as  individuals,  but  as  the  heads  of 
sovereign  states,  who,  by  the  decree  of  the  Germanic 
Diet,  had  previously  deprived  the  appellant  of  his 
sovereign  authority,  which,  taken  from  him,  they  had 
conferred  upon  his  brother. 

All  the  allegations  of  this  bill  follow  from  that  act. 
The  Duke  of  Cambridge  is,  under  the  authority  of  a 
decree  of  fFilliam  the  Fourth,  King  of  Hanover^  and 
of  the  reigning  Duke  of  Brunswick^  appointed  to  be  the 
acting  guardian  of  this  deposed  sovereign,  and  in  that 
character  it  is  alleged  that  he  received  certain  sums  of 
money;  and  that  at  a  subsequent  period  when  the 
Duke  of  Cumberland  became  King  of  Hanover^  that 
duty  devolved  upon  him,  and  the  Duke  of  Cambridge 
then  accounted  to  him,  as  the  then  guardian  of  the 
deposed  sovereign,  and  in  that  character,  from  the 
beginning  to  the  end  of  the  bill,  that  property  alleged 
to  have  come  into  the  hands  of  the  defendant,  is  stated 
to  have  been  received  by  him  under  the  authority  of 
that  appointment  to  which  I  have  referred. 

It  is  true^  the  bill  states  that  the  instrument  was  con- 
trary to  the  laws  of  Hanover  and  Brunswick^  but,  not- 
withstanding that  it  is  so  stated,  still  if  it  is  a  soveriegn 
act,  then,  whether  it  be  according  to  law  or  not  accord- 
ing to  law,  we  cannot  inquire  into  it.  If  it  were  a  private 
transaction,  as  in  some  of  the  instances  referred  to  in 
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1848.  the  argument  was  the  case,  then  the  law  upon  which 
Tbe  Duke  of  the  rights  of  individuals  may  depend,  might  have  been 
*"  v!''^^*  a  matter  of  fact  to  be  inquired  into,  and  for  the  Court 
TTJe  Kinu  of  to  adjudicate  upon,  not  as  a  matter  of  law,  but  as  a 
matter  of  fact.  But,  as  I  stated  at  the  beginning,  if  it 
be  a  matter  of  sovereign  authority,  we  cannot  try  the 
fact  whether  it  be  right  or  wrong.  The  allegation  that 
it  is  contrary  to  the  laws  oi  Hanover,  taken  in  conjunc- 
tion with  the  allegation  of  the  authority  under  which  the 
defendant  had  acted,  must  be  conceded  to  be  an  allega- 
tion, not  that  it  was  contrary  to  the  existing  laws  as 
regulating  the  right  of  individuals,  but  that  it  was  con- 
trary to  the  laws  and  duties  and  rights  and  powers  of  a 
Sovereign  exercising  sovereign  authority.  If  that  be 
so,  it  does  not  require  another  observation  to  shew,  be- 
cause it  has  not  been  doubted,  that  no  Court  in  this 
country  can  entertain  questions  to  bring  Sovereigns  to 
account  for  their  acts  done  in  their  sovereign  capaci- 
ties abroad. 

For  these  reasons  it  does  appear  to  me,  that  as 
the  bill  fails  in  stating  facts  bringing  the  case  within 
the  cognizance  of  the  Courts  of  Equity  in  this  country, 
the  demurrer,  which  assumes  all  the  facts  to  be  correct 
as  stated,  was  very  properly  allowed  by  the  Master  of 
the  Rolls.  I  move,  therefore,  that  your  Lordships 
do  affirm  his  judgment. 

Lord  Lyndhurst: 
I  am  entirely  of  the  same  opinion.  None  of  the 
acts  stated  upon  the  face  of  this  bill  was  done  in 
this  country,  nor,  as  it  appears  to  me,  by  the  de- 
fendant in  his  character  of  a  subject  of  this  country. 
They  were  all  done  abroad  ;  and  admitting  that  circum- 
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stances  may  exist  in  which  a  foreign  Sovereign  may  be  i^^- 

sued  in  this  country  for  acts  done  abroad — about  which  The  Duke  of 

I  say  nothing,  because  it  is  not  necessary  to  decide  ^^^s^'ck 

such  a  question  upon  the  present  occasion — there  are  ''jjj®  ^^"8^  ^- 

tlANO  V  Bit* 

no  such  facts  stated  upon  the  face  of  this  bill  as  to 
justify  us  in  entertaining  a  suit  of  this  description.  It 
must  be  a  very  particular  case  indeed,  even  if  any  such 
case  could  exist,  that  would  justify  us  in  interfering 
with  a  foreign  Sovereign  in  our  Courts.  No  such  case 
appears  to  me  to  be  stated  on  the  face  of  this  bill,  but 
as  it  seems  to  me,  upon  the  proper  construction  of  this 
instrument,  directly  the  contrary  appears.  Without, 
therefore,  further  entering  into  the  consideration  of  this 
question,  I  am  of  opinion  that  the  judgment  of  the 
Master  of  the  Rolls  must  be  affirmed.  * 

Lord  Brougham  : 

I  entirely  agree  with  both  my  noble  and  learned 
friends  upon  this  subject.  I  had  no  doubt  what- 
ever upon  it  in  the  course  of  the  argument.  The 
moment  you  come  to  look  at  the  facts  disclosed  in 
this  bill,  which  the  demurrer  admits — for  the  argu* 
ment's  sake  at  least  admits^-and  denies  the  equitable 
jurisdiction  and  relief  sought;  the  moment  you  see 
those  facts,  itis  clear  in  every  way,  that  it  is  not  a  case 
for  the  interference  of  a  Court  of  Equity  here.  It 
would  have  been  necessary  where  two  foreign  princes 
come  to  the  Courts  of  this  country  respecting  a  matter 
transacted  abroad,  to  have  disclosed  such  a  case  as 
would  have  shewn  clearly  that  it  was  upon  a  private 
matter,  and  that  they  were  acting  as  private  indivi- 
duals, so  as  to  give  the  Courts  in  this  country  jurisdic- 
tion. 

I  will   not  argue  the  question   as   to  how  far  one- 
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1848.         Sovereign  might  sue  anotber  in  respect  of  any  matter 

The  Duke  of    not  a  matter  of  state  ;  it  is  unnecessary,  for  that  is  not 
Brunswick    ^j^^  ^^^  j^^^^      jj  ^j^^^  j^^^  ^^^  ^j^^  ^^^  j^  might  have 

The  King  of  been  fit  for  us  to  discuss  the  point.  It  is  not  the  case, 
however,  and  I  agree  with  my  noble  and  learned  frienfl, 
(Lord  Lyndhurstj)  that  that  not  being  the  case  here, 
there  is  no  occasion  to  say,  one  way  or  the  other,  how 
we  should  deal  with  such  a  case  if  it  were  to  arise. 
This  is  quite  clear,  that,  at  all  events,  it  ought  to  have 
been  shewn  that  there  were  private  transactions  in 
order  to  make  it  possible  that  the  Court  could  have 
jurisdiction.  But  on  the  contrary,  it  is  clear  that  these 
are  acts  between  the  parties  in  their  sovereign  capaci- 
ties ;  they  are  clearly  matters  of  state  upon  which  the 
'  question  arises.     It  is  not  at  all  necessary  to  say  that, 

supposing  a  foreign  Sovereign,  being  also  a  naturalised 
subject  in  this  country,  had  a  landed  estate  in  this 
country,  and  entered  into  any  transactions  respecting 
it,  as  a  contract  of  sale  or  mortgage ;  it  is  not  necessary 
to  say  that  a  Court  of  Equity  in  this  country  might  not 
compel  him  specifically  to  perform  his  contract.    That 
question  does  not  arise  here ;  there  is  nothing  like  it ; 
and  I  do  not  say  that  the  Courts  here  would  not  have 
jurisdiction  in  that  case,  as  in  the  cases  of  all  other 
parties,  subject  to  their  jurisdiction.     But  this  is  a  case 
of  a  foreign  Sovereign,  doing  an  act  assumed  to  be  in 
his  capacity  of  Sovereign,  he  assuming  that  he  has  a 
right  to  do  that  act,  which  assumption  is  denied  by  the 
other  party.     Although  these  are  matters  of  state  that 
are  in  controversy  between  these  parties,  the  bill,  in- 
stead of  setting  forth — what  ought  to  have  been  done 
clearly — that  they  were  private  transactions  subject  to 
the  jurisdiction   of  the   Courts  in  this   country,   sets 
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forth  the  very  reverse,  and  thereby,  in  my  opinion,  ex-         '848. 

dudes  the  jurisdiction.  The  Duke  of 

I  have,  therefore^  no  hesitation  whatever  in  agreeing  ^  ^ 

with  my  noble  and  learned  friends  that  the  Master  of  the    XI**  ^^^^  °' 
•^  Hanoymr. 

Rolls  has  come  to  a  perfectly  right  decision,  ably  sup- 
ported by  him  in  a  very  elaborate  argument,  and  that 
his  decision  ought  to  be  affirmed,  with  costs. 

Lord  Campbell: 
I   am  of  the  same  opinion.     In   the  first  place,   it 
seems   to   me  that  there  is  no  ground  at  all  for  con- 
tending that  this  is  res  Judicata.      When   the  mat- 
ter came  before  Lord  Lyndhurst^  he  did  quite  right 
in  refusing  to  quash  the  letter  missive.      What  ap- 
peared before  that  noble  and  learned  Judge?     Why, 
that  there  was  a  bill  filed  against  his  Royal   Highness 
**  Ernest  Augustus^  Duke  of  Cumberland  and  Teviot- 
dale,  in  Great  Britain^  and  £arl  of  Armagh  in  Ireland^ 
King  of  Hanover ;"  and  that  a  letter  missive,  accord- 
ing to  the  common  proceeding  of  the  Court  where  a 
Peer  is  sued,  had  issued.    Then  an   application  was 
made  to  his  Lordship  to  quash  that  letter  missive  (a) .   I 
am  of  opinion  that  he  did  quite  right  in  refusing  the 
application,  because  peradventure  the  bill  might  have 
disclosed  matters  that  would  have  shewn  that  the  Duke 
of  Cumberland  was  liable  to  be  sued  in  the  Court  of 
Chancery.    If  he  had  been  a  trustee  of  a  marriage  set- 
tlement, while  he  resided  within  this  realm,  and  had 
become  liable,  in  the  execution  of  the  trust  which  he 
had  undertaken,  and  which  he  was  not  properly  execut- 
ing, I  am  by  no  means  prepared  to  say  that  the  Court 
of  Chancery  would  not  have  had  jurisdiction  over  him. 

(a)  See  6  Bevat),  p.  9  (note). 
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1848.        Therefore  inasmuch  as  it  was  possible  that  he  might 

The  Duke  of   ^^^e  been  properly  sued  in  the  Court  of  Chancery,  the 

Brunswick    j^^^.^^  missive  was  not  at  all  irregular. 

The  King  of       But  when  we  come  to  look  at  the  bill  itself,  and  the 

cause  of  suit,  that  is  therein  disclosed^  I  have  no  doubt 

that  the  demurrer  is  proper*     You  cannot  say  that  a 

defendant,  after  appearing,  cannot  demur  to  a  bill  if  it 

does  not  disclose  any  cause  of  suit  over  which  a  Court 

of  Equity  has  jurisdiction.     Well,  then,  is  it  not  quite 

clear  that  this  bill  does  not  disclose  any  matter  over 

which  the  Court  of  Chancery  has  jurisdiction  ? 

I  think  the  learned  gentlemen  who  have  argued  this 
case,  with  very  great  ability,  were  rather  sanguine  in 
almost  assuming  it  as  a  postulate  that  the  Duke  of 
Cambridge  might  have  been  sued  for  this  matter.  I 
have  most  serious  doubts  upon  that  point,  because 
even  if  he  had  been  sued,  it  would  equally  have  been  a 
matter  of  state ;  the  same  questions  would  have  been 
submitted  to  the  Court  of  Chancery,  namely,  Whether 
the  King  of  England  as  King  of  Hanover,  and  fFil- 
liam,  Duke  of  Brunswick,  acting  as  sovereigns,  had 
jurisdiction  \o  do  the  acts  which  are  impeached  by  thb 
bill.  The  inclination  of  my  opinion  certainly  is,  that 
the  Duke  of  Cambridge  could  not  have  been  sued  in  a 
Court  of  Equity  in  respect  of  what  he  had  done  under 
this  instrument.  But  when  we  find  that  the  party  sued 
is  a  Sovereign  Prince,  that  he  is  King  of  Hanover^  and 
an  independent  sovereign,  then,  at  all  events,  it  be- 
comes indispensably  necessary  that  the  bill  by  which 
he  is  sued  in  an  English  Court  of  Equity  should  dis- 
close matters  over  which  that  Court  has  jurisdiction. 

It  has  been  clearly  sta^d  by  my  noble  and  learned 
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friends  that  the  question  that  is  raised  here  is  as  to  the         I8^B. 
validity  of  an  act  of  sovereignty,  because  the  bill  would   The  Duke  of 
have  been  nothing  without  that  allegation  that  the  in-      runswick 

strument  was  absolutely  null  and  of  no  effect.    But    "^^  ^*"8f  ^^ 

^  Uanovbr. 

that  instrument  clearly  professes  to  be  made  in  the 
exercise  of  powers  which  those  who  were  parties  to  it 
have  as  sovereigns,  and  the  question  of  its  validity 
must  depend  upon  whether  they  have  the  power  to  do 
those  acts  of  sovereignty  which  they  profess  to  do.  I 
am  quite  clear^  therefore,  that  this  is  a  matter  over 
which  the  Court  of  Chancery  has  no  jurisdiction,  and 
that  the  demurrer  was  properly  allowed. 

1  have  the  most  sincere  deference  for  the  Court  of 
Chancery,  acting  within  its  jurisdiction.  I  believe  there 
never  was  a  tribunal  established  in  any  country  which 
is  more  entitled  to  respect^  but  still  there  are  limits  to 
its  jurisdiction,  it  cannot  do  every  thing.  The  Lord 
Chancellor,  I  presume,  would  not  grant  an  injunction 
against  the  French  republic  marching  an  army  across 
the  Rhme  or  the  Alps.  The  Court  of  Chancery  must 
be  kept  within  its  jurisdiction,  and  then  I  am  sure  it 
confers  the  highest  benefits  upon  the  comraimity.  I 
think  it  was  by  this  bill  called  upon  to  exceed  its  juris- 
diction, and  that  the  Master  of  the  Rolls  was  acting  in 
conformity  to  the  just  principles  of  the  law  of  this 
country  in  ordering  the  bill  to  be  dismissed. 

[It  was  ordered,  that  the  appeal  be  dismissed,  and 
the  decree  complained  of  be  affirmed,  with  costs.] 
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1848.        Edward  Thomas  Foley 

July  31. 

Augubt  i.     Thomas  Hill  and  Others 


-  Appellant. 

-  Respondents, 


Banker  and 
Customer. 

Accounts  not 
complicated, 
subject  for 
action,  and 
not  for  bill. 


Thb  relation  between  a  Banker  and  Castomer,  who  pays  money 
into  the  Bank,  is  the  ordinary  relation  of  debtor  and  ere- 
ditor,  with  a  superadded  obligation  arising  out  of  the  custom 
of  bankers  to  honour  the  customer's  drafts ;  and  that  re- 
lation is  not  altered  by  an  agreement  by  the  banker  to  allow 
the  interest  on  the  balances  in  the  Bank. 

The  relation  of  Banker  and  Customer  does  not  partake  of  a  fidu- 
ciary character,  nor  bear  analogy  to  the  relation  between 
Principal  and  Factor  or  Agent,  who  is  quasi  trustee  for  the 
principal  in  respect  of  the  particular  matter  for  which  he  is 
appointed  factor  or  agent. 

Held,  therefore,  that  an  account  between  Bankers  and  their 
customer,  not  long  nor  complicated,  but  consisting  of  a  few 
items  and  interest,  is  not  a  fit  subject  for  a  bill  in  equity. 


This  was  an  appeal  against  an  order  of  Lord  Chan- 
cellor Lyndhurstf  by  which  he  reversed  a  decree  of  the 
Vice- Chancellor  o{  England,  and  dismissed  the  appel- 
lant's bill  (a). 

In,  and  previously  to,  the  year  1829,  the  appellant  and 
Sir  Edward  Scott ,  owners  of  collieries  in  Staffordshire, 
kept  a  joint  account  at  the  respondents'  bank  at  Stour- 
bridge ^  in  JForcestershire.  In  April  1829,  a  sum  of 
6,1 17/.  lO^.  was  transferred  from  that  account  to  a  sepa- 
rate account  then  opened  for  the  appellant ;  and  the  res- 
pondents, in  a  letter  inclosing  a  receipt  for  the  sum  so 
transferred,  agreed  to  allow  3/.  per  cent,  interest  on  it. 
From  1829  to  the  end  of  the  year  1834,  when  the  joint 

(a)  13  Law  Joum.  182,  and  1  Phillips,  399. 
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account  was  closed,  the  appellant's  share  of  the  profits         1B48. 

of  the  collieries  was  from  time  to  time  paid  by  cheques,         Folbt 

drawn  by  the  colliery  agents  against  the  joint  account.         ^^j^^ 

These  cheques  were,  as  the  respondents  alleged,  paid  in 

cash  or  by  bills  drawn  by  them  on  their  London  bankers 

in  favor  of  the  appellant^  and  none  of  them  was  entered 

in  his  separate  account.    The  only  items  found  in  that 

account  were  the  G^ll//*  10$.  on  the  credit  side,  and 

two  sums  of  1,700/.  and  2,000/.  on  the  debit  side,  both 

being  payments  made  to  or  on  behalf  of  the  appellant 

in  1S30.  Tlierewere  also  entries^  in  a  separate* column, 

of  interest  calculated  on  the'sum  or  balance  in  the^Bank^ 

up  to  the  25th  of  December  1831,  and  not  afterwards. 

The  appellant  filed  his  bill  in  January  1838,  against 
the  respondents,  praying  that  an  account  might  be 
taken  of  the  said  sum  of  6,117/-  IO5.,  and  all  other 
sums  received  by  the  respondents  for  the  plaintiff  on 
his  private  account  since  April  1829,  with  interest  on 
the  same  at  the  rate  of  3/.  per  cent,  per  annum  ;  and 
also  an  account  of  all  sums  properly  paid  by  them  for 
or  to  the  use  of  the  appellant  on  his  said  account  since 
that  day,  and  that  they  might  be  decreed  to  pay  the 
appellant  what,  upon  taking  such  accounts,  should  be 
found  due  to  him. 

The  defendants  at  first  put  in  a  plea  of  the  Statute  of 
Limitations  (i),  supported  by  an  answer ;  but  the  plea 
being  overruled  (c),  they  put  in  their  further  answer  and 
claimed  the  benefit  of  the  statute. 

A  schedule  annexed  to  the  answer  set  forth  the  sepa- 
rate account  of  the  appellant  from  the  bank  book,  con- 
taining the  items  and  entries  before  mentioned. 

The  Vice-Chancellor,  on  the  hearing  of  the  cause, 

(ft)  21  James  1,  c.  16.  (c)  3  Myl.  &  Cr.  475. 
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1848.        decreed  for  an  account  as  prayed,  being  of  opinion  that 
Foley       the  respondents  were  bound  in  duty  to  keep  the  ac- 
HiLL        count  clear ;  that  they  were  to  be  charged  accordingly 
to  their  duty,  the  neglect  of  which  could  be  no  excuse, 
and  that  the  agreement  to  allow  the  interest  was  in 
effect  the  same,  in  answer  to  the  Statute  of  Limitations, 
as  if  the  interest  had  been  regularly  entered  or  paid  (d). 
Lord  Lyndhursty  taking  a  different  view  of  the  case^ 
upon  appeal,  held,  first,  that  the  Statute  of  Limitations 
was  a  sufficient  defence ;  and^  secondly,  that  the  account, 
consisting  of  only  a  few  simple  items,  was  not  a  proper 
subject  for  a  bill  in  Equity,  but  a  case  for  an  action  at 
law  for  money  had  and  received,  and  his  Lordship  re- 
versed the  decree,  and  dismissed  the  bill  (e). 

Mr.  Stuart  and  Mr.  G.  X.  Russell  for  the  ap- 
pellant : 

The  judgment  appealed  from  proceeded  partly  on  the 
ground  that  the  Statute  of  Limitations  is  a  bar  to  the 
appellant's  demand,  and  partly  on  the  ground  that  the 
account  prayed  for  is  a  simple  account  of  debtor  and 
creditor,  and,  therefore,  not  a  fit  subject  for  a  suit  in 
Equity.  The  question  is,  what  is  the  nature  of  the 
relation  between  a  banker  and  those  who  deposit  mo- 
ney with  him,  and  who  are  called  his  customers.  If  it 
could  be  shewn  that  a  banker  is  in  the  position  of  a 
trustee  for  those  who  employ  him,  that  he  is  clothed 
with  a  fiduciary  character  in  relation  to  them,  and  that 
there  is  a  personal  trust  and  confidence  in  him,  then 
the  Statute  of  Limitations  would  be  inapplicable,  and 
the  second  defence  also  must  be  held  to  fail. 

The  respondents  were  not  in  the  relation  of  mere 
debtors  to    the  appellant  for  the  money  deposited^ 

id)  13  Law  J.  p.  183.  (e)  Id.  ihr,  and  1  PhUl.  403. 
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which^  in  ordinary  cases,  is  considered  to  be  a  lo^n,         1^8. 
and  therefore  a  debt;  Carr  v.  Carr{e)^  Devaynesv.        Folbt 
Noble  (/),  Sims  v.  Bond  {g)y  Potts  v.  Glegg  (A).    The         Hill 
Chief  Baron,  in  Potts  v.  Gleggy  doubted  whether  in 
all  cases  there  was  not  an  implied  contract  between  a 
banker  and  his  customer,  as  to  the  money  deposited, 
which  distinguishes  it  from  an  ordinary  case  of  loan, 
but  he  yielded  to  the  opinion  of  the  other  Judges,  that 
it  was  a  simple  loan  and  debt. 

It  may  be  admitted  that  bankers  are  debtors,  but 
debtors  with  various  superadded  obligations,  as,  for  in* 
stance,  to  repay  the  money  ^deposited,  by  honouring 
the  depositor's  cheques,  Marzetti  v.  Williams  (t),  ac- 
cording to  the  custom  of  the  trade ;  and  in  this  case 
there  was  an  additional  obligation  by  the  special  con- 
tract to  pay  interest  on  the  deposit. 

It  was  the  duty  of  the  respondents  to  keep  the  ac- 
counts with  the  appellant  clear  and  intelligible,  to  cal- 
culate the  interest  on  the  balances  in  their  hands  from 
time  to  time,  to  make  proper  entries  of  it  in  the  account, 
and  to  preserve  all  vouchers  and  other  evidence  of  their 
transactions  with  him.  These  duties  and  transactions 
constitute  a  relation  more  complex  than  that  of  mere 
debtor  and  creditor,  and  an  account  of  them  is  a  fit 
subject  for  a  bill  in  equity,  not  only  by  reason  of  the 
admitted  concurrent  jurisdiction  of  Courts  of  £quity 
with  Courts  of  law  in  matters  of  account,  but  also  be- 
cause the  account  here  sought  is  of  moneys  received  by 
the  respondents,  the  receipt  of  which  is  within  their 
own  knowledge,  and  the  entries  and  record  of  which 
they  were  bound  to  keep. 

(e)  1  Meriv.  541  (note).  {h)  16  Mees.  &  W.  321. 

(/)  Id.  568.  (0  1  Barn.  &  Ad.  415. 

{g)  5  Barn.  &  Ad.  392-3. 
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1848.  The  right  to  an  accouDt  in  equity  does  not  depend 

FoLET  on  the  number  of  items,  and  it  is  no  answer  to  a  bill 
Hill.  ^^^  ^^  account  and  payment  of  balances  to  say  that 
they  might  be  recovered  in  an  action  at  law.  Such  a 
doctrine  would  supersede  the  long  established  equitable 
jurisdiction  in  the  cases  of  stewards  and  agents  and 
factors  in  relation  to  their  employers  and  principals. 
There  cannot  be  a  distinction  made  between  those 
relations  and  the  relation  of  banker  and  employer  or 
customer. 

The  respondents  made  entries  of  the  interest  in  this 
account  up  to  December  1831,  from  which  time,  for 
the  purpose  probably  of  taking  advantage  of  the  Sta* 
tute  of  Limitations,  they  abstained,  without  notice  to 
the  appellant,  from  making  any  entry  of  interest  in  his 
account,  contrary  to  their  custom  as  bankers,  and  in  vio- 
lation of  their  special  duty  to  the  appellant.  That  consti- 
tutes a  case  of  a  fraudulent  breach  of  duty,  of  which,  al- 
though the  bill  does  not  contain  any  such  charge,  the 
Court  may  nevertheless  take  cognizance,  where  it  finds 
the  respondents  broadly  stating  in  their  answer  that 
they  omitted  to  make  the  entries  in  order  to  avail  them- 
selves of  the  Statute  of  Limitations,  a  defence  which 
was  never  before  allowed  in  such  a  case  as  this.  But 
the  respondents  do,  however,  admit  in  their  answer 
several  transactions  in  1831,  1832,  1833,  and  1834, 
connected  with  the  appellant's  account,  in  receiving 
cheques  drawn  in  his  favour,  and  which  they  say  they 
paid  to  the  person  presenting  them,  either  by  cash  or 
by  bills  on  their  bankers.  Those  admissions  would 
take  this  case  out  of  the  statute,  if  otherwise  pleadable ; 
Topham  v.  Braddick  (/),  Lady  Ormonde  v.  Hutchin- 
son (/f),  Stemdale  v.  Hankinson  (/). 

(;•)  1  Taunt.  572,  {k)  13  Ves.  47.  (/)  1  Sim.  393. 
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It  is  clear  that  the  accounts  sought  here  can  best  be         1848. 
discovered  and  examined  in  a  Court  of  Equity ;  and  the        Folbt 
objection  that  an  action  at  law  is  the  proper  course.         Hill. 
not  having  been  suggested  in  the  answer  of  the  respon- 
dents, took  the  appellant  by  surprise.     The  case  of 
IHmviddie  v.  Bailey  (/r),  cited  on  that  point  before  the 
Lord  Chancellory  is  not  applicable,  because  some  of  the 
matters  of  which  the  plaintiflf  there  sought  discovery, 
were,  as  Lord  Eldon  observed  (/),  ^^  rather  in  his  own 
mind  than  in  the  defendant's  ;"  and  others  were  capa- 
ble of  proof  in  an  action  at  law.     Courts  of  Equity  en- 
tertain jurisdiction  in  various  matters,  in  which  remedy 
might  be  had  in  the  Courts  of  Law,  as  in  bills  for  par- 
tition, assignment  of  dower,  &c.  (m)     Lord  Redesdale 
in  his  Treatise  says  (n),  ^'  in  matters  of  account,  which, 
though  they  may  be  taken  before  auditors  in  an  action, 
&c.,  yet  a  Court  of  Equity,  by  its  mode  of  proceeding, 
is  enabled  to  investigate  more  eiFectually,''  &c.     Uis 
Lordship  laid  down  the  same  doctrine,  judicially,  in 
O'Connor  v.  Spaight{p),  and  it  was  adopted  by  this 
House  in    the  late  case  of  The  Taff  Vale  Railway 
Company  v.  Nixon  (p).    In  The  Corporation  of  Car- 
lisle v.  Wilson  (9),  which  was  a  bill  filed  for  tolls,  the 
Lord    Chancellor  says   "  The   principle   upon    which 
Courts  of  Equity  originally  entertained  suits  for  an  ac- 
count when  the  party  had  a  legal  title  is,  that  though 
he  might  support  a  suit  at  law,  a  Court  of  Law  either 
cannot  give  a  remedy,  or  so  complete  a  remedy  as  a 
Court  of  Equity,  and  by  degrees  Courts  of  Equity  as- 
sumed a  concurrent  jurisdiction  in  cases  of  account." 

{k)  6  Ves.  136.  (0)  1  Sch.  &  Lef.  309. 

(/)  Id.  139.  ip)  1  H.  of  L.  Caa.  121. 

(m)  Mitf.  Plea.  119.  {q)  13  Ves.  278. 
(n)  Id.,  pp.  120,  123. 
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1848.        The   same   principle   had  been   before  recognized   in 
Foley        Barker  v.  Dacie  (r),  and  afterwards  in  Adley  v.  The 
Hill         fThitstable  Company  (s),  Byle  v.  Haggie,  (/)  Frietas 
V.  Dos  Santos  {u)j  and  in  numerous  other  cases. 

Mr.  Bethelly  Mr.  Kenyon  Parker,  and  Mr.  Craigy 
appeared  for  the  respondents,  but  were  not  heard. 

The  Lord  Chancellor : 

My  Lords,  we  do  not  think  it  necessary  to  call  upon 
the  learned  counsel  for  the  respondents  to  address 
your  Lordships,  the  appellant  not  having  succeeded  in 
showing  any  ground  for  impeaching  the  decree  which 
has  been  made  in  the  Court  of  Chancery. 

The  bill  in  this  case — as  is  usual  in  cases  of  this 
description  where  bills  state  matters  of  account,  and 
where  there  is  concurrent  jurisdiction  at  law  and 
equity — alleges  that  the  account  is  complicated  and 
consists  of  a  great  variety  of  items,  so  that  it  could  not 
be  properly  taken  at  law.  If  that  allegation  had  been 
made  out,  it  would  have  prevented  the  necessity  of 
considering  any  other  part  of  the  case.  But  that 
aUegation  has  entirely  failed  of  proof ;  for  it  appears 
that  the  account  consisted  of  only  one  payment  of 
6117/*  lOs.  to  a  private  account  of  the  customer,  and 
that  against  that  sum  two  cheques  were  drawn  and 
paid.  That  is  the  whole  account  in  dispute  as  raised 
by  these  pleadings.  Therefore  there  is  certainly  no 
such  account  as  would  induce  a  Court  of  Equity  to 
maintain  jurisdiction  as  if  the  question  had  turned 
entirely  upon  an  account  so  complicated,  and  so  long, 
as  to  make  it  inconvenient  to  have  it  taken  at  law. 

(r)  6  Ves.,  p.  688.  (0  1  Jac.  &  W.  237. 

(0  17  Ves.,  p.  324.  (m)   1  You.  &  J.  574. 
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It  has   been  attempted   to  support  this  bill  upon         i848. 
other  grounds,  and   one  ground   is^  that  the  relative        FoLsr 
situation  of  the  plaintiff  and   defendant  would  give        Hill. 
a  Court  of  Equity  jurisdiction,  independently  of  the 
length  or  the  complexity  of  the  accounts ;    although 
it  is  not  disputed  that  the  transactions  between  the 
parties   gave  the  legal  right,  it  is   said  a  Court  of 
£quity  nevertheless  has  concurrent  jurisdiction,  and 
that  is  attempted  to  be  supported  upon  the  supposed 
fiduciary  character  existing  between  the  banker  and  his 
customer. 

No  case  has  been  produced  in  which  that  character 
has  been  given  to  the  relation  of  banker  and  customer ; 
but  it  has  been  attempted  to  be  supported  by  reference 
to  other  cases  supposed  to  be  analogous.  These  are 
cases  where  bills  have  been  filed  as  between  principal 
and  agent,  or  between  principal  and  factor.  Now  as 
between  principal  and  factor^  there  is  no  question 
whatever  that  that  description  of  case  which  alone  has 
been  referred  to  in  the  argument  in  support  of  the 
jurisdiction  has  always  been  held  to  be  within  the 
jurisdiction  of  a  Court  of  Equity,  because  the  party 
partakes  of  the  character  of  a  trustee.  Partaking  of 
the  character  of  a  trustee,  the  factor — as  the  trustee 
for  the  particular  matter  in  which  he  is  employed  as 
factor — sells  the  principal's  goods,  and  accounts  to  him 
for  the  money.  The  goods,  however,  remain  the 
goods  of  the  owner  or  principal  until  the  sale  takes 
place,  and  the  moment  the  money  is  received  the 
money  remains  the  property  of  the  principal.  So  it  is 
with  regard  to  an  agent  dealing  with  any  property ;  he 
obtains  no  interest  himself  in  the  subject-matter  be- 
yond his  remuneration ;  he  is  dealing  throughout  for 
another,  and  though  he  is  not  a  trustee  according  to 

d2 
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1848.  the  strict  technical   meaning  of  the  word,  he  is  quasi 

Foley        a  trustee  for  tliat  particular  transaction  for  which  he  is 
Hill.        engaged;   and  therefore  in  these  cases  the  Courts  of 
Equity  have  assumed  jurisdiction. 

But  the  analogy  entirely  fails,  as  it  appears  to  me^ 
when  you  come  to  consider  the  relative  situation  of  a 
banker  and  his  customer ;  and  for  that  purpose  it  is 
quite  sufficient  to  refer  to  the  authorities,  which  have 
been  quoted,  and  to  the  nature  of  the  connection  be- 
tween the  parties,  (w)  Money,  when  paid  into  a  bank, 
ceases  altogether  to  be  the  money  of  the  principal  ;(jr)  it 
is  then  the  money  of  the  banker,  who  is  bound  to  return 
an  equivalent  by  paying  a  similar  sum  to  that  deposited 
with  him  when  he  is  asked  for  it.  The  money  paid 
into  the  banker's,  is  money  known  by  the  principal  to 
be  placed  there  for  the  purpose  of  being  under  the  con- 
trol of  the  banker ;  it  is  then  the  banker's  money ;  he 
is  known  to  deal  with  it  as  his  own ;  he  makes  what  pro- 
fit of  it  he  can^  which  profit  he  retains  to  himself,  pay- 
ing back  only  the  principal,  according  to  the  custom  of 
bankers  in  some  places,  or  the  principal  and  a  small 
rate  of  interest,  according  to  the  custom  of  bankers  in 
other  places.  The  money  placed  in  the  custody  of  a 
banker  is,  to  all  intents  and  purposes,  the  money  of  the 
banker,  to  do  with  it  as  he  pleases ;  he  is  guilty  of  no 
breach  of  trust  in  employing  it ;  he  is  not  answerable 
to  the  principal  if  he  puts  it  into  jeopardy,  if  he  engages 
in  a  hazardous  speculation ;  he  is  not  bound  to  keep  it 
or  deal  with  it  as  the  property  of  his  principal,  but  he 
is  of  course  answerable  for  the  amount,  because  he  has 
contracted,  having  received  that  money,  to  repay  to  the 

(w)  As  to  a  banker's  right        (x)  See  Parker  v.  Marchant, 
to  lien  see  Brandao  v.  Bamett,     I  Phillips  360. 
12  CI.  &  F.  787. 
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principal,  when  demanded,  a  sum  equivalent  to   that       ,  1848. 
paid  into  his  hands.  Foley 

That  has  been  the  subject  of  discussion  in  various  Hill. 
cases,  and  that  has  been  established  to  be  the  relative 
situation  of  banker  and  customer.  That  being  estab- 
lished  to  be  the  relative  situations  of  banker  and  cus- 
tomer, the  banker  is  not  an  agent  or  factor,  but  he  is  a 
debtor.  Then  the  analogy  between  that  case  and  those 
that  have  been  referred  to  entirely  fails ;  and  the  ground 
upon  which  those  cases  have,  by  analogy  to  the  doctrine 
of  trusteeship,  been  held  to  be  the  subject  of  the  juris- 
diction of  a  Court  of  Equity,  has  no  application  here» 
as  it  appears  to  me. 

If  that  analogy  fails,  and  we  come  to  the  mere  con- 
tract, then  the  matter  is  not  brought  within  the  rules 
of  a  Court  of  Equity  as  in  reference  to  other  matters  of 
contract.  I  am  surprised  to  find  that  this  verj'  well 
known  analogy  and  established  principle  should  be 
matter  of  doubt  or  discussion  at  this  time.  But  as 
they  have  been,  I  will  refer  to  one  or  two  cases  in 
which  the  rule  and  doctrine  have  been  most  clearly 
established,  and  that,  although  Courts  of  Equity  will 
assume  jurisdiction  in  matters  of  account,  it  is  not 
because  you  are  entitled  to  discovery  that  therefore  you 
are  entitled  to  an  account.  That  is  entirely  a  fallacy. 
That  would,  if  carried  to  the  extent  to  which  it  would 
be  carried  according  to  the  argument  at  the  bar,  make 
it  appear  that  every  case  is  matter  of  equitable  jurisdic- 
tion, and  that  where  a  plaintiff  is  entitled  to  a  demand, 
he  may  come  to  a  Court  of  Equity  for  discovery.  But 
the  rule  is,  that  where  a  case  is  so  complicated,  or 
where,  from  other  circumstances,  the  remedy  at  law  will 
will  not  give  adequate  relief,  there  the  Court  of  Equity 
assumes  jurisdiction. 
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1848.  Lord  Redesdale's  Treatise  has  been  referred  to.  But, 

FoLET        however  valuable  his  treatise  may  be,  it  is  much  more 
Hi^LL         satisfactory  when   we  have,  from   the   same  eminent 
Judge,  his  opinion  declared  in  the  exercise  of  his  judi- 
cial duties.     For  that  purpose  I  will  refer  to  the  case 
of  O'Connor  v.  Spaight  (a),  in  which  Lord  Redesdale 
applies  the  rule.  The  subject-matter  there  was  between 
a  landlord  and  tenant.    There  the  connection  gave  no 
original  jurisdiction  to  the  Courts  of  Equity,  but  com- 
plicated accounts  had  arisen  between  the  parties,  and 
Lord  Redesdale  thus  expresses  himself:  ^^The  ground 
on  which,  I  think,  that  this  is  a  proper  case  for  Equity 
is,  that  the  account  has  become  so  complicated  that  a 
court  of  law  would  be  incompetent  to  examine  it  upon 
a  trial  at  Nisi  Pritis,  with  all  necessary  accuracy,  and  it 
could  appear  only  from  the  result  of  the  account  that 
the  rent  was  not  due.    This  is  a  principle  on  which 
Courts  of  Equity  constantly  act,  by  taking  cognizance 
of  matters,  which,  though  cognizable  at  law,  are  yet 
so  involved  with  a  complex  account  that  it  cannot  pro- 
perly be  taken  at  l&w,  and  until  the  result  of  the  ac- 
count the  justice  of  the  case  cannot  appear."     Lord 
Redesdale  there' puts  it  upon  the  ground,  that  it  is  con- 
sidered an  established  principle  of  the  Courts  of  Equity 
that  it  is  on  account  of  the  infirmity  of  the  jurisdiction 
at  law,  for  the  purpose  of  taking  an  account,  that  a 
Court  of  Equity  assumes  jurisdiction. 

Again,  in  the  case  of  The  Corporation  of  Carlisle  v. 
Wilson  (a),  referred  to  for  another  purpose  (it  was  a 
case  for  tolls),  the  language  of  the  Court  is  this :  '^Tbe 
question  is  whether,  upon  the  facts  stated  by  this  bill, 
this  court  ought  to  decree  an  account.  The  objection 
i^,  that  the  right  to  take  these  tolls  is,  undoubtedly, 

(ai  1  Sch.  &  Lef.  309.  (a)  13  Ves.  276. 
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a  merely  legal  right,  that  the  plaintiffs  therefore  may         1848. 
have  a  discovery,  and,  having  obtained  that,  cannot  also        Folky 
have  relief,  but  should  use  the  discovery  in  an  action,        ^^^^ 
which  undoubtedly  might  be  brought.    The  principle 
upon  which  Courts   of  Equity  originally  entertained 
suits  for  an  account  where  the  party  had  a  legal  title^ 
is,  that  though  he  might  support  a  suit  at  law,  a  Court 
of  Law  either  cannot  give  a  remedy,  or  cannot  give  so 
complete  a  remedy  as  a  Court  of  Equity/' 

These  are  principles  which  those  who  are  conversant 
with  the  proceedings  of  a  Court  of  Equity  imbibe  from 
the  earliest  period  of  their  legal  education.  It  is  a  well 
known  rule.  The  question  is  whether,  in  the  present 
case,  this  demand  by  the  plaintiff  is  brought  within 
that  rule.  I  am  assuming,  for  the  present  purpose, 
that  there  is  nothing  in  the  relative  situations  of  banker 
and  customer  which  gives,  per  se,  the  right  to  sue  in 
Equity ;  and  that  is  proved,  I  apprehend,  by  the  cousi-^ 
deration  of  the  question,  whether,  if  there  had  been  no 
money  drawn  out  at  all,  and  simply  a  sum  of  money  had 
been  deposited  with  the  banker, — I  will  not  say  depo- 
sited, but  paid  to  the  banker, — on  account  of  the  cus- 
tomer^ a  party  could  file  a  bill  to  get  that  money  back 
again.  The  learned  counsel  judiciously  avoided  giving 
an  answer  to  that  question.  But  that  tries  the  princi- 
ple )  because  if  it  is  merely  a  sum  of  money  paid  to  a 
factor,  or  paid  to  an  agent,  the  party  has  a  right  to  re- 
cal  ity— he  has  a  right  to  deal  with  the  factor  or  agent 
in  his  fiduciary  character.  But  the  banker  does  not 
bold  that  fiduciary  character,  and  therefore  there  is 
no  such  original  jurisdiction;  and  if  there  be  no 
such  original  jurisdiction  growing  out  of  the  relative 
situations  of  the  parties,  then,  to  see  if  the  account  is  of 
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1848.         such  a  nature  that  it  cannot  be  taken  at  law,  we  are  to 
Foley        look  to  the  account  itself^  and  not  to  the  bill ;  we  are 

Hill  ^^  ^^^^  ^  ^^^  ^^^^  ^  ^^^^  exist.  We  find  no  compli- 
cated account  at  all  here.  There  is  merely  a  sum  of 
money  paid  in  on  the  one  hand,  for  which  there  is  a 
receipt,  which  receipt  is.  the  evidence  of  the  party's 
title,  and  if  there  be  any  sum  of  money  drawn  out,  it  is 
no  part  of  his  title  and  no  part  of  his  case  ;  but  it  is  a 
part  of  his  case  to  make  that  demand,  and  to  shew  that 
part  of  that  money  had  not  been  repaid. 

My  Lords,  that  exhausts  the  case,  with  the  excep- 
tion of  one  argument,  which  your  Lordships  have  heard, 
with  regard  to  a  supposed  contract.  Here  it  is  a  con- 
tract by  the  banker,  who,  it  is  said,  so  far  divested  him- 
self of  his  original  character  as  to  give  a  Court  of 
Equity  jurisdiction  over  the  subject-matter.  What  is 
that  contract  ?  He  agrees  to  pay  3/.  per  cent,  for  the 
use  of  the  money.  Then  it  is  said,  those  3/.  per  cent, 
ought  to  have  been  entered  in  the  banker's  books ;  that 
though  there  was  no  transaction  between  the  principal 
and  the  banker  during  the  lapse  of  eight  years,  the 
banker  ought  to  have  entered  in  his  books  the  31.  per 
cent,  annually  or  half  yearly  (it  is  not  very  easy  to 
state  what  the  period  should  be),  and  that  not  having 
done  so,  he  therefore  has  been  guilty  of  default.  Now 
he  might  have  been  guilty  of  default  if  he  had  not  kept 
his  contract, — that  is,  if  he  had  either  refused  to  pay 
the  3/.  per  cent,  or  had  refused  to  pay  the  money  when 
demanded.  That  was  the  whole  of  his  contract.  He 
had  contracted  for  nothing  more.  I  can  see  no  breach 
of  contract  by  this  banker,  who,  if  it  had  been  deman- 
ded at  the  proper  time,  we  may  suppose  would  have 
kept  his  contract,  and  have  paid  the  3/.  per  cent.  But 
because  in  his  own  books  he  has  not  entered  up  the  3/. 
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per  cent,  interest,  which  might  have  been  a  beneficial         1848. 
entry  for  the  customer,  it  is  not  to  be  said  that  that  is        Foley 
a  breach  of  contract  or  a  breach  of  duty.     His  duty  was        y^^^^ 
to  account  for  the  3/.  per  cent,  and  for  the  principal. 
That  was  all  his  contract ;  I  do  not  apprehend  that 
that  can  possibly  make  any  difference  in  the  question  of 
his  liability. 

I  do  not  advert  to  the  question  on  the  Statute  of 
Limitations  at  all,  because,  if  I  am  right  upon  this, 
which  is  the  first  question,  the  Statute  of  Limitations 
does  not  apply.  Therefore  it  is  unnecessary  to  reason 
upon  what  the  effect  might  be  of  that  defence  being  set 
up,  even  if  there  had  been  a  good  title  in  the  plaintiff 
to  institute  proceedings  in  equity.  The  principle  upon 
which  my  opinion  is  formed  is,  that  there  is  nothing  to 
bring  the  demand  within  the  precincts  of  a  Court  of 
Equity.  Upon  that  ground  I  think  the  decree  was 
right  in  dismissing  the  bill. 

Lord  Brougham : 
My  noble  and  learned  friend  (Lord  Lyndhurst) — 
who,  from  his  right  of  precedence  here,  would  natu- 
rally have  addressed  your  Lordships  before  me — being 
the  Judge  from  whose  decree  this  appeal  is  taken— 
I  nevertheless  take  leave,  before  he  addresses  your 
Lordships,  to  state  my  entire  agreement  in  the  reasons 
stated  by  my  noble  and  learned  friend  (the  Lord 
Chancellor)^  and  in  the  opinions  at  which  he  has 
arrived  through  those  reasons,  in  favour  of  the  decree 
of  the  Court  below,  and  shall  join  with  him,  or  rather 
shall  make,  which  he  omitted,  the  motion  which,  from 
the  tenour  of  his  statement,  it  is  evident  he  meant  to 
make,  that  your  Lordships  affirm  the  decree^  with  the 
costs  of  the  appeal. 
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1848.  I  agree  with  my  noble  and  learned  friend,  that  the 

FoLBT        question  of  the  Statute  of  Limitations  would  arise  if 
Hill.         there  was  an  equitable  title,  and  it  came  within  the 
proper  cognizance  of  a  Court  of  £quity.     But  the  ques- 
tion does  not  arise,  and  I  therefore  abstain,  as  he  did, 
from  saying  a  word  upon  it. 

There  is  clearly  no  such  account, — whatever  may  be 
set  forth  by  the  bill, — upon  the  facts  of  the  case,  which 
calls  upon  a  Court  of  Equity,  upon  that  head  of  juris- 
diction, to  give  relief.  And,  in  passing,  I  would  ob- 
serve that,  to  say  that  whenever  there  is  a  right  to  dis- 
covery, there  must  be  an  account  allowed, — where  that 
comes  in  question, — is  rather  reversing  the  thing. 
Discovery,  on  the  contrary,  is  incident  to  the  order  to 
account.  The  two  things  are  separate.  But  the  ac- 
count being  excluded  by  the  facts  of  this  case,  which 
shew  that  there  is  no  reason  for  this  statement  of  ac- 
count, there  being  but  one  sum  paid  in,  and  two  sums 
of  money  drawn  out,  there  is  no  reason,  upon  this 
statement  of  the  facts,  for  giving  relief  in  equity.  The 
question  then  comes  to  be,  whether  they  have  succeeded 
on  one  or  other  of  the  two  grounds,  the  first  of  which 
is,  holding  the  banker  to  be  in  a  quasi  fiduciary  posi- 
tion towards  his  customer,  and  proceeding  against  him 
as  if  he  were  a  trustee ;  and  the  other  is,  whether  the 
stipulation  for  interest  by  the  banker  makes  any  dif- 
ference in  the  case  ? 

Now,  with  respect  to  the  latter  question,  arising 
upon  the  interest,  I  think  that  may  be  disposed  of  in  a 
few  words.  It  does  not  follow  that,  because  a  banker 
contracts  to  pay  any  strictly  legal  demand,  therefore 
that  puts  the  case  on  a  different  footing.  I  should  be 
very  sorry  if  that  should  be  so ;  because  I  am  sure  the 
Court  of  Chancery  might  have  then  a  bill  from  every 
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tradesman  for  pajmient  of  his  account^  for  goods  sold         1848. 
and  delivered,  and  wherever  there  was  a  stipulation  to        Folby 
pay  after  a  certain  time,  as  in  many  cases  there  is,  in        Hill. 
such  a  case  a  bill  might  be  filed.     But  we  know  pretty 
well  it  is  the  A  B  C  of  the  practice  of  the  Court  of 
Equity  that  no  such  bill  can  be  filed. 

I  come  then  to  the  only  other  ground,  which  was 
the  main  contention,  ably  contended  in  some  respects, 
judiciously  in  others ;  I  particularly  allude  to  the  judi- 
cious course  taken  by  the  learned  counsel,  in  avoiding 
to  answer  the  question  upon  which  he  was  pressed  once 
and  again  by  your  Lordships,  but  who  delivered  an  able 
argument  in  other  respects.  Now,  as  to  the  banker :  is 
his  position  ^dth  respect  to  his  customers  that  of  a 
trustee  with  respect  to  his  cestui  que  trust  ?  Is  it  that 
of  a  principal  with  respect  to  an  agent  ?  or  that  of  a 
principal  with  respect  to  a  factor  ?  I  see  no  ground 
for  contending  that  there  is  any  identity  in  those  two 
points.  I  am  now  speaking  of  the  common  position 
of  a  banker,  which  consists  of  the  common  case  of  re- 
ceiving money  from  his  customer  on  condition  of  pay- 
ing it  badk  when  asked  for,  or  when  drawn  upon,  or  of 
receiving  money  from  other  parties,  to  the  credit  of  the 
customer,  upon  like  conditions  to  be  drawn  out  by  the 
customer,  or,  in  common  parlance,  the  money  being  re- 
paid when  asked  for,  because  the  party  who  receives 
the  money  has  the  use  of  it  as  his  own,  and  in  the 
using  of  which  his  trade  consists,  and  but  for  which  no 
banker  could  exist,  especially  a  banker  who  pays  inte- 
rest. But  even  a  banker  who  does  not  pay  interest 
could  not  possibly  carry  on  his  trade  if  he  were  to  hold 
the  money,  and  to  pay  it  back,  as  a  mere  depositary  of 
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18^8.  the  priucipal.  But  he  receives  it^  to  the  knowledge  of 
Foley  his  customer,  for  the  express  purpose  of  using  it  as  his 
I ,  ^'  own,  which,  if  he  were  a  trustee  he  could  not  do  with- 

out  a  breach  of  trust.  It  is  a  totally  different  thing  if 
we  are  to  take  into  consideration  certain  acts  that  are 
often  performed  by  a  banker,  and  which  put  him  in  a 
tqtally  different  capacity,  for  he  may,  in  addition  to  his 
position  of  banker,  make  himself  an  agent  or  a  trustee 
towards  a  cestui  que  trust;  for  example,  suppose  I  de- 
posit exchequer  bills  with  a  banker,  and  he  undertakes 
to  receive  the  interest  upon  them,  or  undertakes  to  ne- 
gociate  or  make  sale  of  those  exchequer  bills,  and  to 
credit  my  account  with  the  proceeds  of  the  sale,  I  do 
not  stay  to  ask  whether,  in  that  case^  he  might  not  be 
in  the  position  of  a  trustee,  and  might  not  partly  sus- 
tain a  fiduciary  character  ;  but  he  does  that  incidentally 
to  his  trade  of  a  banker ;  fur  his  trade  of  a  banker  is  to- 
tally independent  of  that, — his  trade  of  a  banker  con- 
sists in  the  general  trade,  to  which  the  other  is  an  ac- 
cidental addition.  This  trade  of  a  banker  is  to  receive 
money,  and  use  it  as  if  it  were  his  own,  he  becoming 
debtor  to  the  person  who  has  lent  or  deposited  with 
him  the  money  to  use  as  his  own,  and  for  which  money 
he  is  accountable  as  a  debtor.  That  being  the  trade  of 
a  banker,  and  that  being  the  nature  of  the  relation  in 
which  he  stands  to  his  customer,  I  cannot^  without 
breaking  down  the  bounds  between  equity  and  law,— 
without^  as  it  were,  removing  the  land-marks  of  juris- 
prudence,— I  cannot  at  all  confound  the  situation  of  a 
banker  with  that  of  a  trustee,  and  conclude  that  the 
banker  is  a  debtor  with  a  fiduciary  character.  I  there- 
fore entirely  agree  with  my  noble  and  learned  friend, 
thinking  that  the  view  taken  of  this  case  in  the  Court 
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below  was  a  correct  one,  and,  therefore^  I. move  that        1848. 
this  appeal  be  dismissed,  and  the  decree  appealed  from        Foley 
be  affirmed,  with  costs. 


Lord  Campbell: 

I  cannot  help  thinking  that  when  this  case  was  be- 
fore his  Honor  the  Vice  Chancellor  of  Englandy  the 
decree  he  pronounced  must  have  proceeded  upon  some 
incorrect  statement  of  the  facts,  and  that  he  had 
thought  that  several  actions  would  have  been  necessary. 

My  Lords,  when  you  come  to  examine  the  facts,  it 
is  quite  clear  that  this  is  a  purely  legal  demand.  The 
relation  between  banker  and  customer,  as  far  as  the 
pecuniary  dealings  are  concerned,  being  that  of  debtor 
and  creditor.  It  has  been  said,  that  the  banker  is  liable 
to  do  something  more  than  merely  to  repay  the  money. 
He  is  bound  to  honour  cheques,  and  perhaps  to  accept 
bills  of  exchange,  if  drawn  upon  him,  he  having  assets 
in  his  hands;  but  these  are  purely  matters  of  legal  con- 
tract, and,  it  seems  to  me,  that  there  is  nothing  of  a 
fiduciary  character  at  all  in  the  relation  subsisting 
between  them. 

That  being  the  case,  why  should  this  legal  demand 
be  recovered  by  a  bill  in  equity  ?  The  learned  counsel 
at  the  bar  could  not  contend  that  a  bill  could  be  filed 
the  moment  that  there  was  a  sum  of  1000/.  entered  to 
the  credit  of  the  customer.  Then  at  what  time  could  a 
bill  in  equity  be  maintained  ?  Is  it  when  one  cheque 
is  drawn  ;  or  when  a  second  payment  is  made,  even  of 
100/.  more  ?  The  time  when  the  jurisdiction  of  equity 
attaches,  is  when,  at  law,  there  is  not  a  satisfactory  re- 
medy, or  when,  from  the  complexity  of  the  accounts, 
it  is  not  a  fit  case  to  be  referred  to  a  jury.  I  most 
heartily  concur  in  the  case  of  The  Taff  Vale  Railway 


V, 

Hill. 
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1848.         Company  v.  Nixon  (o),  in  its,  I  think,  most  salutary 

FoLBT        doctrine^  that  where  there  are  complex  accounts,  it  is  a 
•/J 

Hill.  nouch  better  thing,  though  all  rests  upon  a  legal  de- 
mand, to  file  a  bill,  and  at  once  to  go  to  the  Master's 
office,  and  have  the  accounts  taken  there,  than  to  bring 
an  action  at  law,  and  have  that  investigation  before  a 
jury,  for  which  a  jury  is  clearly  inadequate. 

There  is  no  such  difficulty  here.  The  items  are 
of  the  simplest  description,  and  the  matter  might  have 
been  settled  by  a  judge  and  jury  at  Nisi  Prius.  I 
therefore  think  the  noble  and  learned  Lord  (Lord 
Lyndhurst)  was  perfectly  right  in  reversing  the  decree 
of  the  Vice  Chancellor,  and  that  we  shall  do  right  in 
dismissing  this  appeal. 

The  other  points  that  were  raised  in  the  argument, 
it  is  wholly  unnecessary  to  consider,  and  I  abstain  from 
entering  into  them. 

Lord  Lyndhurst : 

I  expressed  my  opinion  very  fully  upon  the  subject 
in  the  Court  below,  and,  as  that  opinion  is  in  print  {b), 
it  appears  to  me  to  be  unnecessary  to  repeat  the 
grounds  upon  which  I  decided  the  case. 

I  entirely  concur  in  the  view  that  has  been  taken  by 
my  noble  and  learned  friends,  with  respect  to  jurisdic- 
tion in  matters  of  account.  1  will  only  refer,  there- 
fore, in  addition  to  those  authorities  which  were  cited 
by  my  noble  and  learned  friend  on  the  Woolsack,  to 
the  case  of  O^Mahony  v.  Dickson  (c).  It  appears  to 
me  to  apply  very  closely  to  the  present  case.  The 
marginal  note  is  this : — ^^  The  account  sought  in  this 
case,  consisting  only  of  three  disputed  items,  admitted 
to  have  been  paid,  if  at  all,  on  account  of  rent,  and 

(a)  1  H.  of  L.  Gas.  1 1 1 .     {b)  1  PhU.  399.     (c)  2  Sch.  &  L.  400. 
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being  such  as  a  jury  might  easily  have  investigated;  1848. 

the  bill  was  dismissed,  with  costs/'    That  almost  in  its        Folbt 
terms  applies  to  the  case  before  your  Lordships.     I  am         jj^'^^^ 
of  opinion^  therefore,   with    my  noble    and    learned 
friends,  that  this  judgment  ^must  be  affirmed. 

The  appeal  was  then  dismissed,  with  costs. 


IN  COMMirrEE  FOR  PRIVILEGES. 


Lord  Dufferin  and  Clanbbovs's  Claim. 


A  COPT  of  an  entry,  made  from  a  certificate  of  baptism  by  a   f,^^    [    f 
chaplain  of  a  British  minister  at  a  foreign  Court,  is  not   baptism 
sufficient  evidence  of  birth  and  parentage.  abroad;  Copy. 

This  was  the  claim  of  an  Irish  Peer  to  vote  at  the 
election  of  representative  Peers  for  Ireland.  To  prove 
the  claimant's  birth,  a  copy  of  an  entry  in  a  registry  of 
baptisms,  kept  in  a  parish  church  in  Ireland^  in  which 
the  family  mansion  was  situated,  was  produced.  That 
entry  was  made  in  1827,  by  direction  of  the  claimant's 
grandfather,  the  then  Lord  Dufferin  and  Claneboye, 
from  a  certificate  of  the  chaplain  to  the  British  mi- 
nister at  Florence,  stating  that  the  claimant  was  bap- 
tized there  by  the  said  chaplain  in  1826,  as  '^the  son  of 
Captain  Price  Blackwood  and  Helen  Selina,  his  wife." 
The  evidence  was  not  deemed  sufficient,  under  the 
circumstances,  and  the  case  was  postponed  until  the 
claimant's  mother  attended  and  deposed  he  was  the 
only  son  of  her  and  the  said  Price  Blackwood,  her 
husband,  and  was  born  at  Florence  in  1826  (d). 

Resolved,  that  the  claim  was  made  out. 
{d)  See  the  Earl  of  Athlons's  Claim,  8  CL  &  F.  262. 
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s^  Field's  Marriage  Annulling  Bill. 

]0.   '    '  A  YOUNG  lady,  eighteen  yean  of  age,  entitled  to  considerable 

Marriage,  property*,  her  parents   being  dead,   having  been   passing 

Infant.  her  vacation  at  the  house  of  one  of  the  executors  named  in 

Undue  InJU'  her  father's  will,  whom  she  considered  as  her  guardian, 

^^'  ^  ,  .  "was  induced  by  his  brother,  who  was  residing  in  the  same 

False  Pubhca-       ,  ,  ^ -^  .  /-.•-. 

tion  of  Banns        house,  and  was  fifty-two  years  of  age,  to  pronuse  to  marry 

Consent,  ^^^  >  ^^^  withdrew  that  promise  a  few  days  afterwards, 

but  was  importuned  again  and  prevailed  upon  to  renew  it, 
and  the  marriage  was  celebrated  without  the  knowledge  of 
any  of  her  friends,  upon  a  false  statement  made  by  him  of 
her  age  and  residence  in  the  publication  of  the  banns  and 
in  the  register  of  the  marriage.  There  was  no  cohabitation, 
nor  consummation  of  the  marriage,  as  she  alleged.  She, 
after  a  few  days,  went  to  a  friend's  house,  and  by  his 
advice  applied  for  an  act  to  annul  the  marriage,  the  same 
being  considered  valid  in  law : 
Held,  that  it  did  not  appear  by  the  evidence,  that  the  mar- 
riage was  not  solemnized  with  the  free  consent  of  the  lady, 
and  that  the  case  made  was  not  such  as  to  justify  legisla- 
tive interference. 

The  preamble  to  this  bill — which  was  brought  in  with 
leave  of  the  House  upon  a  petition  (a) — recited  that 
Esther  Field,  being  an  infant  of  the  age  of  eighteen 
years,  was,  on  the  19th  of  June,  1847,  at  TVinity  dis- 
trict Church,  in  the  parish  of  Saint  Mary-le'bone,  in 
the  county  of  Middlesex,  by  '^  intimidation,  fraud  and 
contrivance,  and  without  any  free  and  voluntary  con- 
sent on  her  part,  made  and  induced  by  one  Samuel 
Brown,  to  marry  him,''  by  banns,  according  to  the 
rites  of  the  Church  oi  England;  that  ^S*.  Brown  was 
afterwards  tried  at  the  Central  Criminal  Court,  and 
found  guilty  of  having  made  false  statements  of  cer- 
tain particulars  relating  to  the  marriage,  which  were, 
by  the  act  6  &  7  Wm.  IV.,  c.  86,    required  to  be 

(a)  See  Lords'  Joum.  for  1848,  pp.  570,  661,  685,  &  693. 
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knowu,  for  the  purpose  of  being  inserted  in  the  regis-         *848. 
ter  of  marriages  in  the  said  district  churchy  and  he       Field's 
was  then  suffering  the  sentence  of  the  law  upon  the      annulling 
said  conviction ;   and  that  it  was  expedient  that  the         Bill. 
said  alleged  marriage  should  be  declared  null  and  void« 
The  bill  then  prayed^  in  the  usual  form,  that  the  mar- 
riage might  be  deemed  and  adjudged  to  be  null  and 
void  to  all  intents  and  purposes. 

On  the  day  appointed  for  the  reading  of  the  bill : 

Sir  F.  Kelly  (with  whom  were  Mr.  Roll  and  Sir 
John  Bayley)  for  the  petitioner,  stated  the  case  at 
great  length,  but  in  substance  as  follows : — 

This  petition  was  presented  on  behalf  of  a  young, 
helpless^  and  most  unhappy  woman,  who  appealed  to 
their  Lordships,  by  a  special  act  of  justice  and  compas- 
sion to  annul  the  marriage  into  which  she  had  been 
intimidated  aind  ensnared,  and  thus  to  save  her  from  a 
fate  far  worse  than  death.  She  was  the  daughter  of  a 
gentleman  who  resided  in  Hertfordshire^  and  died  in 
1842,  her  mother  having  died  previously  ;  so  that  she. 
was  an  helpless  orphan,  with  only  one  brother  some 
years  younger  than  herself.  The  father  left  consider- 
able property,  consisting  principally  of  real  estate, 
which,  by  his  will,  was  to  be  in  effect  equally  divided 
between  his  children  (there  were  three,  one  is  since 
dead),  with  the  benefit  of  survivorship  between  them. 
The  share  of  each  of  the  two  survivors  was  from  1000/. 
to  1200/.  a-year,  or  worth  about  30,0U0/.  altogether. 

Unhappily,  no  guardian  of  these  children  was  ap- 
pointed by  the  father's  will.  Two  persons  were  ap- 
pointed executors  and  trustees,  one  a  Mr.  Moore,  who 
acted  in  that  capacity,  but  did  not  interfere  in  the  care 
or  education  of  the  children ;  the  other  executor  was 
Mr.  John  Brown^  a  brewer  and  farmer  at  TVingy  in 
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1848.         Hertfordshire,  a  married  man,  with  a  family  of  cbildreo. 

Field's       He  acted  as  guardian,  in  all  respects,  to  this  young 

annanin^      lady.     She  was,  after  her  father's  death,  placed  under 

B'^«-  the  care  of  a  lady,  Mrs,  Orme,  of  Edwardes  squife, 
Kensington,  eminently  fitted  for  the  task  of  education, 
and  she  remained  under  her  care  until  the  year  1844, 
when  she  was  placed  by  the  trustees  with  a  Mrs. 
Roberts,  at  Penzance,  with  whom  she  remained  until 
^pril  1847,  when,  having  intended  to  finish  her  edu- 
cation in  France,  she  came  to  spend  the  vacation  at 
the  house  of  her  acting  guardian  at  TVtit^.  She  at- 
tained the  age  of  eighteen  on  the  31st  of  May,  1847* 

Unfortunately  for  this  girl,  Mr.  John  Brown  had  a 
brother  of  the  name  of  Samuel,  residing  in  the  house 
with  him.  This  man  had  been  a  butler,  for  some  time, 
in  a  family  in  TFimpole  street.  He  had  left  that  situa- 
tion,  and  came  to  reside  with  his  brother,  as  his  helper* 
His  habits  and  tastes  led  him  to  have  a  d^al  to  do  with 
the  sale  and  purchase,  the  management  and  breeding  of 
horses ;  but,  except  that  business  and  that  he  had  been 
butler,  he  had  no  trade  or  calling,  nor  any  property, 
and  he  was  fifty-two  years  of  age. 

This  child  coming  from  school  into  the  house  of  her 
only  guardian  and  protector,  treated  him  as  her  father, 
treated  his  wife  as  her  mother,  and  she  would  naturally 
treat  his  brother  as  her  uncle ;  and  in  that  sort  of  in- 
tercourse carried  on  between  them,  it  could  never  have 
entered  her  contemplation  that  this  man  of  fifty-two,  the 
brother  of  one  whom  she  treated  as  a  father,  and  himself 
being  in  that  situation  of  life  before  described,  could 
have  treated  her  otherwise  than  as  a  child,  upon  whom 
he  might  bestow  care  and  tenderness,  always  for  her 
good  and  protection.  Accordingly,  she  was  off  her 
guard;  she  was  allowed  to  walk  out  and  to  ride  on 
horseback,  with  him ;  and  the  most  unrestricted  inter* 
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course  as  between  parent  and  child  undoubtedly  took  1848. 
place  between  her  and  Samuel  Brown,  as  well  as  be-  Fibld's 
tween  her  and  John  Brown.  This  being  the  kind  of  life  aonuutC 
led  between  him  and  this  young  lady,  he,  a  few  days  be-  ^"'■'• 
fore  the  18th  of  May,  1H47>  proposed  marriage  to  her. 
She  met  the  proposal  as  one  would  naturally  have  an- 
ticipated,— she  laughed  at  him^  and  told  him  ^^  he  was 
old  enough  to  be  her  grand-father^"  and  his  proposal 
was  met  with  a  firm  and'  decided  refusal.  But  from 
that  hour  forth,  his  system  of  persecution  began  and 
was  continued.  His  power  over  this  unhappy  girl  and 
his  opportunities  were  unrestricted.  She  was  in  the 
house  of  Mr.  John  Brotvn,  which  was  her  home;  she  had 
no  relation,  no  other  friend  to  go  to ;  she  was  exposed  to 
the  persecution  of  this  man,  to  every  species  of  art  and 
intimidation  calculated  to  work  upon  the  best  feelings 
of  her  nature,  and  the  result  was,  that  within  the  five 
days  preceding  the  18th  of  May,  he  succeeded  in  driv- 
ing her  to  a  bitterly  reluctant  consent  to  become  his 
wife.  He  pressed  his  suit ;  in  vain  she  said,  ^^  you 
are  old  enough  to  be  my  grand-father."  Under  this 
pressure  she  at  length  was  induced  to  confess  to  him 
that  it  was  impossible,  even  if  he  had  been  of  suitable 
age  and  circumstances,  that  she  could  ever  become  his 
wife,  inasmuch  as  her  affections  were  already  bestowed 
upon  another.  When  he  forced  her  to  confess,  what 
she  felt  she  ought  not  to  confess — and  which  she  did  in 
the  guileless  simplicity  of  her  heart,  in  order  to  get  rid 
of  his  unseemly  and  continued  persecution — he  began 
to  work  upon  her  fear,  by  threatening  mischief  and  re- 
venge on  the  object  of  her  affections,  telling  her  that 
she  should  never  marry  him,  or  that  if  she  did,  he 
would  be  revenged  upon  him,  although  he  would  not 
harm  her.     He  thus  filled  her  mind  with  that  terror 

b2 
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1848.         which  would  be  calculated  to  produce  a  strong  effect 

Fibld'8       upon  a  person  of  her  age  and  sex  and  feelings^  by 

anniannff      threatening  mischief  to  the  object  of  her  sincere  and 

Bill.        warm  attachment.     He  did  not  stop  there ;  he  likewise 

gave  her  to  understand^  that  if  she  did  not  agree  to 

become  his  wife^  he  would  commit  self-destruction. 

By  this  means,  by  enfeebling  and  working  upon  an 
enfeebled  mind-^by  working  upon  her  fears  and  upon 
her  affections^  which  she  had'  disclosed  to  him  she  had 
already  formed  for  another — by  threats  of  mischief  to 
that  person  if  she  should  ever  marry  him — he  at  length 
succeeded  so  far  in  persecuting  her  into  an  incapability 
of  further  resistance,  that  on  the  18th  of  May  she  most 
reluctantly  gave  her  consent  to  marry  him.  He  then 
left  the  house  for  Epsom  races,  and  returning  after  two 
or  three  days^  he  informed  her  that  he  had  been  to 
London,  to  procure  a  marriage  licence.  That  commu- 
nication was  made  to  her  on  the  2 1st  of  May,  and 
on  the  22nd,  she,  who  had  passed  the  interval  in  a  state 
of  misery,  no  longer  able  to  endure  the  feelings  of 
wretchedness  with  which  her  previous  consent  had 
filled  her  mind,  told  him  that  she  never  would  perform 
that  promise.  She  remonstrated  with  him^  again 
talked  of  the  disparity  of  their  ages,  and  of  her  attach- 
ment to  another^  and  that,  in  fact^  she  could  not  keep 
her  promise  to  become  his  wife ;  and  on  that  day  she 
withdrew  the  consent  which  she  had  given  on  the  18th. 
She  had  then  some  repose ;  but  this  man's  persecution 
was  soon  renewed,  and  was  continued  at  intervals,  with 
more  or  less  violence  of  language,  alternate  intimida- 
tion and  persuasion,  threats  and  reproaches^  until,  on 
the  18th  oi  June — ^just  a  month  after  the  first  promise 
was  extorted  from  her,  and  nearly  a  month  after  it  was 
withdrawn— she,  unable  to  resist  his  persuasion,  broken 


) 


CASES  IN  THE  HOUSE  OF  LORDS.  53 

in   spirit  and   bewildered   in    intellect,   again  yielded         1848. 
a  forced  and  reckless  consent  to  become  his  wife.     It       Field's 

mm 

may  be  asked  why,  when  thus  persecuted,  she  did  not  aimulltu^ 
complain  to  Mr.  John  Brown,  or  Mrs.  Brown,  or  Bill. 
make  her  escape  to  some  friend's  house.  The  answer 
to  that  question  discloses  further  the  deep  designs  and 
base  arts  of  this  man,  from  the  beginning.  He  had,  at 
the  time  he  first  proposed  marriage  to  this  girl  and  was 
refused,  exacted  a  solemn  promise  from  her  not  to  tell 
any  one  of  the  matter,  and  by  the  pressure  of  that  pro- 
mise of  secrecy,  she  was  prevented  from  appealing  to 
any  one  for  advice  or  assistance. 

Having  thus  obtained  the  renewed  consent,  on  the 
18th  of  June  he  took  her  to  London,  on  Saturday  the 
19th,  and  in  pursuance  of  arrangements  previously 
made  by  him,  in  violation  of  the  law,  a  marriage  cere- 
mony was  celebrated  at  Trinity  district  church,  Mary^ 
le-bone.  Practising  the  same  system  of  deception  in 
respect  to  the  solemnization  of  the  marriage,  he  had 
told  her  that  they  were  to  be  married  by  licence  at  St. 
George's,  Hanover  Square,  concealing  from  her  that 
the  marriage  was  to  be  by  banns,  which  he  had,  on  the 
19th  of  May,  arranged  to  be  published  on  the  three 
subsequent  Sundays.  Fortunately  for  this  unhappy 
girl,  the  marriage  has  not  been  consummated.  They 
returned,  immediately  after  the  ceremony,  to  John 
Brown's  house  at  Tring,  as  if  they  had  been  absent 
for  a  morning  walk,  and  then  they  occupied  separate 
apartments,  as  they  had  done  previously,  until  the 
24th  of  June,  when  she,  no  longer  able  to  bear  the 
misery  of  her  condition,  made  her  escape  to  the  house 
of  Mr.  Smith,  at  Hemel  Hempstead,  a  short  distance 
from  Tring.  Mr.  Smith,  who  had  been  the  solicitor 
and  intimate  friend  of  her  father,  took  a  great  interest 
in  her,  and  afforded  her  refuge  and  protection.    It  was 
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1848. 


Field's 

Marriage 

annulling 

Bill. 


afterwards  found  that  one  of  his  sons  was  the  person 
upon  whom,  she  had  confessed  to  Samuel  Broum,  that 
she  had  placed  her  affections.  She  was  at  Mr.  Smith'$ 
some  days  before  an  opportunity  occurred  for  telling 
the  tale  of  her  miseries ;  but  the  depression  of  her 
spirits  having  excited  attention^  she  was  questioned,  and 
she  then  disclosed  the  circumstances  of  the  marriage* 
Mr.  Smith,  as  was  his  duty,  set  inquiries  on  foot,  and 
after  diligent  search,  found  that  the  marriage  was  cele- 
brated in  pursuance  of  banns,  upon  the  false  statement 
of  this  man,  and  without  her  consent,  that  they  were 
both  of  full  age,  and  residing  in  fPtmpole  Street^ 
within  Trinity  Church  district. 

By  the  construction  put  by  the  Courts  upon  the  Mar- 
riage Act,  4  Geo.  IV.,  c.  76,  s.  22,  a  marriage  celebrated 
by  banns  published,  in  disregard  of  the  directions  of 
that  act,  upon  a  false  statement  of  the  age  or  residence 
of  the  parties,  with  the  guilty  knowledge  of  only  one  of 
them,  is  a  valid  marriage  (a)  ;  a  provision  intended  by 
the  legislature  for  the  protection  of  the  woman.  But 
if  both  parties  participated  in  the  false  statement,  in 
violation  of  the  law,  and  aware  of  the  false  publication  of 
banns,  nevertheless  celebrated  the  marriage,  that  would 
be  a  void  marriage.  If  this  young  lady  had  been  a 
guilty  participator  with  Brown  in  the  illegal  publica- 
tion of  these  banns,  she  would,  by  the  operation  of  the 
law  itself,  be  redeemed  from  the  wretchedness  which 
drives  her  to  solicit  relief  by  a  special  interposition  of 
the  l^islature.  Had  she  been  cognizant  o{  Brown^B 
false  statement,  she  would  be  saved  by  the  existing 
law ;   her  innocence  is  her  ruin,  while  his  guilt  is  his 


(a)  The  King  v.  fVroxlon,  4  Bam.  &  Ad.  640 ;  Wright  v« 
Elwood,  1  Cartis'  Ecel.  Rep.  49;  and  Tongue  v.  AUeih 
I  Cuitia,  S8. 
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triumph ;  for  as  he  alone  Tiolated  the  law,  the  marriage         1^^« 
18  not  void ;  he  has  the  benefit  of  his  own  wrong,  and       Fiild's 
avails  himself  of  his  falsehood  and  of  the  violation  of     annulling 
the  law,  to  maintain  this  marriage,  which  was  brought  '^^* 

about  by  fraud  and  falsehood,  persecution  and  inti** 
midation. 

Another  feature  in  this  case-^worthy  of  notice  with  a 
view  to  the  special  interposition  of  the  legislature-^is» 
that  by  the  29th  section  of  the  act  4  Geo,  IV.,  c.  76, 
any  false  representation  in  the  registration  of  marriage 
was  made  a  felony,  punishable  with  transportation  for 
life.  If  that  section  had  not  been  in  effect  repealed  by 
the  act  6  &  7  W.  IV.,  c.  86,  for  registration  of  births, 
marriages,  and  deaths, — which,  by  section  41,  subjects 
false  representations  only  to  the  penalties  of  perjury, 
and  not  of  felony, — this  man  would,  for  his  misrepre* 
sentations  of  the  age  and  residence  of  this  young 
woman  in  the  publication  of  the  banns  and  in  the 
roister  of  the  marriage,  have  been  liable  to  trans- 
portation for  life.  So  that,  if  she  failed  in  obtaining 
the  interposition  of  the  legislature  to  set  aside  this 
marriage,  she,  or  her  advisers,  might  have  prosecuted 
him  for  felony,  and  caused  him  to  be  transported 
for  life,  and  thereby  released  her  from  actual  cohabita* 
tion  with  a  man  whom  she  loathes,  and  to  whom  she 
never  can  be  reconciled.  That  is  another  special 
ground  for  the  interference  of  the  legislature,  to  give 
relief  in  a  case  of  hardship,  which  is  partly  caused  by 
the  Legislature's  own  act,  and  which,  without  such  in* 
terposition,  remains  without  a  remedy. 

This  man  has  been  prosecuted,  and  punished  to  the 
utmost  extent  of  the  law,  for  the  fraud  he  committed  ; 
but  not  in  a  way  to  afford  any  relief  to  his  victim.  It 
happened  that,  under  a  bill  filed  in  1846,  for  the  ad^ 
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1848.  miuistration  of  her  father's  estate,  she  was  made  a  ward 
Field's  in  Chancery,  but  no  guardian  was  appointed.  By  the 
annulling  celerity  of  Brown's  movements,  and  the  power  he  ac- 
'^'^''  quired  over  her,  he  had  the  marriage  solemnized  before, 
according  to  the  forms  of  the  Court  of  Chancery,  a 
guardian  could  be  appointed ;  but  still  it  was  a  high 
contempt  of  the  Court  to  marry  a  ward  without  leave, 
and  for  that  contempt,  this  man  was  committed  to  pri- 
son by  an  order  of  the  Vice- Chancellor — it  being  part 
of  the  order  that  the  young  lady  should,  until  a  guar- 
dian should  be  appointed,  remain  under  the  protection 
of  Mr.  Smithy  to  whom  she  had  escaped  from  John 
Brown's  house.  By  the  Vice-Chancellor's  directions 
also,  a  statement  of  the  circumstances  was  laid  before 
the  Attorney-General,  with  a  view  of  putting  the 
criminal  law  in  force  against  Brown,  for  his  false  state* 
ment  of  the  lady's  age  and  of  her  and  his  own  resi- 
dence. The  Attorney-General  doubted  whether  the 
38th  section  of  the  Marriage  Act,  subjecting  a  party 
guilty  of  such  mis-statement  to  the  punishment  of 
transportation  for  life  as  a  felon,  was  repealed  by  the 
act  6  &  7  W.  IV.  c.  86  (he.  Sir  F.  Kelly ,  had  no  doubt 
at  all  that  it  was  repealed), — but  entertained  no  doubt, 
nor  could  any  one  else,  that  for  this  false  statement 
through  which  the  marriage  was  celebrated,  the  party 
making  it  had  incurred  the  penalties  of  perjury.  And 
accordingly  Brown  was  indicted  at  the  Central  Criminal 
Court,  for  his  false  and  fraudulent  misrepresentations, 
made  in  the  publication  of  the  banns  for  the  solem- 
nization of  the  marriage.  He  was  found  guilty;  and 
the  conviction  being  affirmed  by  the  Judges  on  a  point 
reserved  at  the  trial,  he  was  sentenced  to  six  months' 
imprisonment, — a  punishment  very  inadequate  to  his 
guilt.   Had  he  been  convicted  of  felony,  and  transport- 
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ed  for  life  under  the  act  4  Geo.  IV.,  c.  76,  this  young         1848. 
lady  would  be  free  from  personal  subjection  to  him,       Fibld*8 
and  his  right  to  her  property  would  be  forfeited ;  but     ^|j* *j[f|*^* 
his  power  over  her  person  and  fortune  returns  with  his         Bill. 
discharge  from  prison,  unless  the  legislature  will  hu- 
manely interfere  to  rescue  her  from  such  a  doom. 

Having  thus  laid  the  main  facts  of  this  case  before 
their  Lordships,  the  proposition  which  he  had  to  sub- 
mit, and  to  support  with  reference  to  cases  and  pre- 
cedents of  legislative  interference,  was  this  :— Where  a 
marriage  has  been  procured,  not  by  physical  force  or 
actual  peril  of  life  or  limb,  but  by  undue  influence,  by 
inspiring  the  mind  with  undue  alarm — procured  by 
moral  force,  which  a  mind  of  ordinary  firmness  is  in- 
capable of  resisting  —  then,  when  the  facts  can  be 
completely  proved  to  the  satisfaction  of  the  Ecclesias- 
tical Court,  that  Court  has  the  power  of  declaring  the 
marriage  null  and  void,  as  wanting  that  free  will  and 
consent  which  upon  religious,  moral,  and  legal  consi- 
derations is  essential  to  the  due  celebration  of  marriage. 
But  where,  as  in  this  case,  the  necessary  proofs  are  to 
be  supplied  by  the  evidence  of  the  party  complaining 
—which  is  not  admissible  in  the  Ecclesiastical  Court, 
but  is  received  in  this  High  Court  of  Parliament — then 
Parliament  interposes,  and  by  a  special  act  annuls  the 
marriage  which  was  celebrated  without  that  free  will 
of  the  parties,  which  is  required  by  the  law  to  give  vali- 
dity and  perfection  to  it.  Happily  in  this  country^ 
from  the  safeguard  which  the  law  throws  around  the 
weak,  the  young  and  unprotected  female,  the  crime 
with  which  this  man  is  here  charged  is  of  rare  occur- 
rence, and  not  more  than  four  or  five  analogous  cases 
are  found  in  the  whole  judicial  and  legislative  history 
of  the  country. 
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1848.  The  first  case  is  that  of  Miss  Wharloti^  which  oc« 

Fibld's  curred  in  1690,  and  all  that  is  known  of  it  is  from 
Marriage  ^^  journals  and  records  of  Parliament(a).  From  them 
Bill.  it  appears  that  Miss  JVharton  was  a  young  lady  enti- 
tled to  a  considerable  fortune — in  all  those  cases,  it  was 
not  affection,  however  lawless,  but  rapacity  and  love  of 
lucre,  that  prompted  men  to  the  commission  of  this 
crime.  She  was  returning  home  at  night  with  a  rela- 
tive from  a  party,  and  a  gentleman  of  the  name  of 
Campbell  (brother  to  the  then  Duke  of  Argyle)  with  the 
aid  of  his  confederates,  seized  her  as  she  was  stepping 
out  of  her  carriage,  and  carried  her  to  the  house  of  a 
Mrs.  Collingwoody  which  they  had  taken  for  the  pur- 
pose, and  there  they  induced  her  to  go  through  the 
ceremony  of  marriage  with  Campbell.  It  appeared 
clearly  in  the  evidence  that,  although  she  was  taken 
away  by  force,  the  marriage  and  all  that  followed  was 
apparently  with  her  own  will  and  consent ;  there  was 
no  physical  force  or  threat  used  at  the  time  of  the  mar* 
riage*  It  was  even  sworn  that  she  permitted  herself 
to  be  undressed  and  put  to  bed  after  the  ceremony.  It 
does  not  appear  in  the  evidence  whether  the  marriage 
was  or  was  not  consummated,  but  after  she  was  for 
some  time  in  bed,  her  friends  succeeded  in  repossessing 
themselves  of  her,  and  then  proceedings  were  taken  in 
Parliament  for  annulling  the  marriage,  and  the  legisla* 
ture  passed  an  act  to  annul  it,  on  the  ground  that  the 
lady,  in  contracting  it>  had  not  the  liberty  of  exercising 
her  free  will ;  had  not  the  advice  and  countenance  of 
her  friends,  and  that  there  was  no  redress  to  be  obtained 
for  her  in  the  ordinary  tribunals.  That  case  was 
a  precedent  to  govern  future  cases,  and  teach  wrong- 
doers that  wherever  the  law  cannot  afford  a  remedy 

(a)  See  10  Commons'  Jour,  (for  1690);    and  14  Lords* 
Jour.,  pp.  583,  585,  591. 
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for  an  egregious  wrong,  the  legislature  is  not  only         IS48, 
powerful  but  humane  enough  to  *afford  it,  and  will  not       Field's 
withhold  it  when  a  proper  case  is  made  out.  An^imllmff 

The  next  case  is  that  of  Miss  Knight  (£),  in  1697)  ^^^^* 
which  had  this  peculiarity,  that  the  young  lady  not 
only  of  her  free  will  consented  to  her  marriage,  but 
was  really  attached  to  her  husband,  remained  with  him 
when  she  might  have  gone  away;  that  she  pro^ 
fessed  her  attachment  to  him,  and  even  petitioned  the 
l^slature  not  to  annul  the  marriage.  There  was  no 
physical  force  used  in  her  case  either ;  but  it  appeared 
that  she  was  only  twelve  or  thirteen  years  of  age^  had 
a  fortune  of  5,000/. — a  large  sum  in  1697 — and  that 
the  marriage  was  procured  by  fraud.  Her  motlier 
was  a  party  to  the  fraud.  The  person  who  married  ber^ 
was  not  a  butler  or  assistant  in  a  stable,  like  Samuel 
Browfiy  but  the  son  of  a  serjeant-at-law  ;  so  that  there 
was  not  any  objection  in  respect  of  station.  Still  the 
marriage  having  been  proved  to  have  been  brought 
about  by  fraud,  the  legislature  thought  she  was  not  of 
such  an  age  as  would  confer  on  her  that  freedom  and 
power  of  will,  the  exercise  of  which  is  essential  to  the 
validity  of  the  marriage  ceremony ;  and  on  that  ground 
dissolved  the  marriage  by  act  of  parliament. 

The  next  case,  which  occurred  at  the  distance  of 
eighty  years—- which  shews  the  crime  is  not  of  frequent 
occurrence,  and  that  there  is  no  danger  of  making 
precedents  so  as  to  render  marriage  an  obligation  of 
easy  dissolution— was  that  of  Miss  Harfordy  in  1776* 
That  case  deserves  particular  attention,  as  it  closely 
resembles  the  present  case  in  many  of  its  features* 
Miss  Harford  was  entitled  to  considerable  fortune; 
was  only  of  the  age  of  thirteen,  and  a  ward  of  Chan* 

(6)  See  12  Commons*  Jour,  (for  1697)  ;  and  16  Lords* 
Jour.,  pp.  146>  148,  149. 
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1848.  eery.  Mr.  Morris,  wbo  married  her^  was  her  guardian, 
Field's  ^^^  knowing  that  she'was  a  lady  of  fortune^  and  of  an 
Marri-ijfc  unsuspectinff  flexible  mind,  he  contrived  to  induce  her 
JiiLL.  to  accompany  him  to  places  of  amusement,  and  by 
thus  indulging  and  gratifying  her  wishes,  he  obtained 
an  undue  influence  over  her  mind.  He  took  her 
abroad,  and  there  induced  her  to  consent  to  a  marriage 
ceremony.  The  statement  of  her  case  in  the  articles 
exhibited  in  the  Ecclesiastical  Court  for  annulling  the 
marriage  was,  that  *'  by  the  arts  aforesaid  he  seduced 
the  said  Mary  Harford  from  the  house  of  Mrs.  X., 
and  when  he  had  gotten  her  into  a  coach,  he,  in  viola- 
tion of  his  duty  and  trust,  took  advantage  of  her 
ignorance  and  inexperience,  and  by  divers  specious 
pretences  and  entreaties,  persuaded  and  prevailed  upon 
her  to  go  with  him  to  France  ;  that  when  she  was  iu 
France,  and  wished  she  was  at  home,  Mr.  Morris 
threatened  that  he  would  kill  himself  if  she  went 
home,  and  that  terrified  her  {c).** 

How  like  is  that  case  to  the  present !  Brown  was 
quasi  guardian  to  this  young  lady,  being  brother  to 
her  acting  guardian ;  he  knew  she  had  considerable 
property ;  he  used  to  accompany  her  out  on  horseback 
and  to  amusements  ;  he  threatened  to  destroy  himself  if 
she  would  not  marry  him.  In  fact  the  case  of  Miss 
Harford  was  in  all  respects,  except  the  age  of  the 
young  lady,  a  weaker  case  than  this ;  for  here  we  have 
not  only  the  same  acts  and  the  same  threats,  but  fur- 
ther, after  this  poor  girl  confessed  to  Brown  that  her 
affection  was  bestowed  on  another  person,  we  find  him 
further  operating  on  her  enfeebled  mind  by  threatening 
mischief  to  that  other  person. 

The  Spiritual  Court  decided  in  Miss  Harford's  case, 
that  the  circumstances  as  proved  were  not  sufficient 
(c)  2  Hag.  Cons.  Rep.  423 ;  see  p.  426. 
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to  warrant  a  decree  of  nullity  of  the  marriage.    There         1848. 
was  then  an  appeal  to  the  Court  of  Delegates — which       Field's 
consisted  of    three  Bishops,   three  Temporal  Peers,      annulling 
three  Judges  of  the  Common  Law  Courts,  and  three        Bill. 
eminent  civilians — and  they  unanimously  reversed  the 
decision  of  the  Spiritual  Court  (d),  and  declared  the 
marriage  void  upon  the  ground  that  the  young  lady  had 
not  that  free  will  to  consent  or  refuse,  which  is  essen- 
tial to  the  validity  of  a  marriage ;  and  that  the  situa- 
tion' of  Morris  in  regard  to  her  made  the  marriage  a 
fraud.    That  case  must,  from  the  constitution  of  the 
Court  that  decided  it,  be  regarded  as  a  case  of  the 
highest  authority,  and  ought  to  have   much  weight 
with  the  House  in  disposing  of  the  present  case. 

Another  long  interval  elapsed  before  any  case  oc- 
curred of  an  offence  leading  to  an  application  by  the  vic- 
tim of  it  to  the  legislature  for  a  nullity  of  the  marriage. 
The  case  of  Miss  Jhirnery  which  occurred  in  1827, 
must  be  in  the  recollection  of  most  members  of  the 
House  (e).  That  case,  though  much  weaker  than  this, 
is  strictly  analogous  in  principle.  Miss  Turner  was  in 
her  16th  year,  and  at  school,  when  she  was  induced  to 
leave  it,  upon  a  false  representation  that  her  father  sent 
for  her.  On  her  way  home,  as  she  thought,  she  was 
met  by  Edward  Gibbon  Wakefield^  the  wrong-doer  in 
that  case,  and  was  prevailed  on  by  him  to  believe  that 
her  father  was  on  the  eve  of  bankruptcy,  and  could  be 
saved  from  total  ruin  only  by  her  consenting  to  marry 
him,  fFakefield ;  she,  believing  his  statement,  and  in 
her  natural  grief  and  affliction  for  her  father,  wishing 
to  avert  the  calamity  which  she  was  told  was  impend- 
ing, consented  to  the  marriage.  They  proceeded  to 
Gretna  Green,  where  a  marriage  ceremony  was  per- 

{d)  2  Hagg.  Cons.  436.  (e)  2  Lewin  Cro.  Gas.  I. 
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1848.  formed^  after  which  ffakefield  bore  her  away  to 
Fibld's  Calais^  where  they  remained  for  some  days  at  the 
InDullmff  **™®  h{3(tAy  until  the  young  lady,  having  been  traced 
Bill.  there,  was  brought  away  by  her  relatives,  who  had 
gained  access  to  her,  and  explained  how  she  had  been 
deceived,  whereupon  she  expressed  her  indignation  at 
the  fraud  practised  on  her,  and  her  abhorrence  of  the 
author  of  it.  The  circumstances  of  that  case  would  be 
sufficient  to  entitle  Miss  Turner  to  a  sentence  of  nul- 
lity of  the  marriage  in  the  Ecclesiastical  Court ;  but  as 
they  could  be  proved  only  by  herself,  and  her  evidence 
would  not  be  admissible  in  that  Court,  an  application 
to  it  was  useless.  She  therefore  petitioned  Parlia- 
ment, and  her  case  was  brought  first  before  this 
House,  and  an  act  was  passed  by  the  legislature  an- 
nulling the  marriage.  (See  2  Lewin  Cro.  Cas.,  p.  31  •) 
There  was  no  physical  force  used  in  Miss  T\imer*% 
case;  no  compulsion  on  her  to  go  through  the  cere- 
mony ;  no  threat  of  personal  injury  to  her  or  to  any 
one  ;  there  was  no  bodily  fear.  She  consented  to  the 
marriage,  and  went  through  the  ceremony  of  her  free 
will,  but  she  did  so  under  the  belief  that  her  father 
was  threatened  with  a  great  calamity,  which  nothing 
but  her  consent  to  the  marriage  could  avert.  So  in 
this  case  there  was  no  physical  compulsion,  nor  appre- 
hension of  bodily  injury  to  Miss  Field;  but  she  con- 
sented and  went  through  the  ceremony  of  marriage 
under  the  terror  inspired  by  Brounis  threat  of  de- 
stroying himself — who  stood  in  the  relation  of  friend 
and  guardian  to  her — and  under  the  more  grievous 
terror,  arising  from  the  threat  of  mischief  to  the  man 
on  whom  she  had  placed  her  affections.  What  is  the 
distinction  in  principle  between  the  two  cases  ?  None 
whatever.  All  that  can  justly  be  required  is  to  prove 
that  this  young  lady  acted  under  intimidation  and  fraud. 
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to  entitle  her  to  the  relief  she  seeks.    If  there  was  no 
power  in  this  country  to  which  she  might  successfully 
appeal  for  relief  and  protection  against  this  man^  there 
would  be  a  failure  of  justice,  an  injury  without  a  re- 
medy, contrary  to  the  much-lauded  constitution  under 
which  she  lives.     But  the  precedents  which  have  been 
cited  shew  that  whenever  a  fitting  case  has  been  made 
out,  and  neither  religion  nor  morality  nor  right  nor 
justice  forbids  the  interposition  of  the  legislature ;  that 
when,   on   the  contrary,  morality,  right,  and  justice 
imperatively  call  for  protection  of  innocence  against 
fraud  and  crime,  the  legislature  never  refuses  to  inter- 
pose   If  it  shall  be  made  apparent,  as  it  will  be,  that 
religion,  morality,  duty,  conscience,  and  justice  cry 
aloud  for  the  dissolution  of  this  marriage  to  save  this 
innocent  but  unhappy  girl  from  being  the  victim  of 
the  rapacity  of  this  man — who  ought  to  have  protected 
ber  as  a  father,  instead  of  making  her  his  victim — her 
appeal  will  not  be  made  in  vain  to  an  all-powerful 
legislature  to  extend  to  her  the  same  protection  that 
was  extended  to  those  other  victims  of  men's  artifices, 
as  exemplified  in  the  cases  that  have  been  referred  to. 
The  great  question  for  the  legislature  to  consider  is, 
whether  by  allowing  this  marriage  to  stand,  a  grievous 
wrong  will  not  be  perpetrated,  while  by  annulling  it 
no  witHig  at  all  will  be  done.      That  consideration 
involves  another  great  question — a  question  of  princi- 
ple,-~which  is,  whether  this  marriage  has  been  cele- 
brated with  that  free  and  unfettered  consent  of  both 
parties  which  religion  and  the  law  alike  require,  or 
whether  it  has  been  brought  about  by  fraud  and  perse- 
cution and  intimidation,   or  by  any   other   of  those 
undue  means  which  the  legislature  will  never  permit 
to  be  successful.    The  interposition  of  the  legislature 
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184S.  ig  sought  in  this  case^  as  it  was  in  Miss  2\irner's,  upon 
Field's  the  principle  that  this,  like  hers,  being  a  valid  mar- 
anniiiung      ^^^y  redress  cannot  be  obtained  from  the  ordinary 

Bill.  tribunals  of  the  country ;  or  being  of  doubtful  validity, 
it  cannot  be  set  aside  in  the  Ecclesiastical  Court  on 
account  of  the  rules  of  evidence,  which  do  not  admit 
either  of  the  parties  to  a  marriage  to  be  a  witness  in  a 
suit  to  dissolve  it ;  and  in  this  case  the  knowledge  of 
the  facts  affecUng  the  validity  of  the  marriage  is  de- 
rived from  the  parties  to  it,  and  from  them  only. 

The  precedents  that  have  been  referred  to  justify 
this  application ;  but  if  there  were  no  precedents, 
that  would  be  no  reason  for  the  refusal  of  relief  from 
the  legislature^  which  is  intrusted  with  transcendant 
power,  not  for  evil  but  for  good.  If,  therefore,  a  case 
were  made  out,  though  wholly  without  precedent  or 
analogy  to  any  previous  case,  but  in  which  the  legisla- 
ture should  be  satisfied  that  it  alone  could  afford  relief^ 
it  would  be  the  duty  of  the  legislature  on  that  consi- 
deration alone  to  interpose  its  unbounded  power,  which 
was  conferred  on  it  for  the  well-being  of  the  whole 
people.  It  was  upon  that  principle  that  this  House, 
in  the  Session  of  1843,  initiated  a  measure  for  the 
preservation  of  the  Marquess  Townsend's  honours  and 
estates  (a)  to  his  brother  and  family,  against  an  inva- 
sion of  them  by  the  Marchiononess's  illegitimate 
children  —  a  measure,  although  opposed  by  a  very 
high  authority  (Lords  Cottenham,  Devon,  and  other 
Peers  {b)  )  received  the  sanction  of  the  House,  and 
was  passed  into  law.  The  object  of  that  act  was  not 
to  dissolve  or  annul  a  marriage,  but  to  bastardize  the 
wife's  children,  who  were  themselves  blameless — an 

(a)  10  CI.  &  Fin.  289.  (The  report  there  is,  by  mistake, 
headed  "  In  Committee  of  Privileges.")  {b)  Id.  314. 
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object  certainly  not  so  unexceptionable  as  the  object         19*^8. 
of  the  bill   in   Miss  Field's  case.       By  this   bill   no       Field's 
human  being  can  be  prejudiced  ;   there  is  no  issue,  nor      anmiilinff 
possibility  of  issue,  of  this  marriage,  which  fortunately         Bill. 
was  never  consummated.    That  fortunate  circumstance 
was  proved  in  the  proceedings  in  the  Court  of  Chan- 
cery, before  referred  to,  and  will  be  proved  again  at 
this  bar  by  the  oath  of  the  young  lady  herself,  and  by 
such  other  evidence  as  the  matter  is  capable  of,  and 
which  shall  be,  if  not  perfectly  conclusive,  at  least 
such  as  to  satisfy  the  House  that  her  statement  is 
founded  in  truth  :  — 

Lord  Brougham. — Was  Miss  Turner  examined  ia 
support  of  her  bill  in  this  House  ? 

Lord  Radnor.  — Yes,  she  was. 

Sir  F.  Kelly. — If  any  doubt  were  to  be  raised  as  to 
the  noQ-consummation  of  the  marriage  it  is  to  be 
remembered,  and  will  be  likewise  proved,  that  on  the 
fifth  day  after  this  unhappy  marriage  was  celebrated, 
this  young  lady  quitted  Brown's  house,  and  had  no 
communication  since  with  Samuel  Brown  or  any  of 
that  family ;  and  now  more  than  a  year  has  elapsed, 
so  that  whatever  may  be  the  truth  respecting  the  con- 
summation, all  idea  of  issue  is  out  of  the  question — 

The  Earl  of  Devon. —Is  it  not  for  the  party  who 
opposes  the  bill  to  urge  that  point,  if  it  be  a  part 
of  his  case  ?  It  is  for  him  to  shew  that  this  pro- 
ceeding would  be  prejudicial  to  the  rights  of  third 
parties:  it  is  not  a  point  for  the  petitioner  to  anti- 
cipate. 

Sir  F.  Kelly  was  glad  to  be  thus  relieved  from 
that  part  of  the  case,  although  he  was  perfectly  pre- 
pared to  meet  the  suggestion,  if  it  should  be  made 
on  the  other  side. 
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1848.  There  was  one  point  more  requiring  observation : 

Field's  one  objection  to  applications  for  bills  of  this  sort  is, 
Ammlluiff  ^^^^  precedents  multiply  and  lead  to  too  great  a  faci- 
BiLL.  lity  for  the  dissolution  of  marriage;  so  that  couples 
who  get  tired  of  each  other  might  by  collusion  make 
out  an  apparent  case  for  the  interposition  of  the  legis- 
lature,  and  so  set  aside  their  marriage  by  act  of  Par- 
liament. In  this  case  there  is  no  ground  for  even 
the  suspicion  of  collusion ;  the  nature  of  the  case  ne- 
gatives the  possibility  of  it.  Again,  it  might  be 
objected,  if  long  cohabitation  had  taken  place,  even 
without  issue,  that  it  would  be  contrary  to  morality, 
and  an  encouragement  to  vice,  to  dissolve  the  mar- 
riage. Here  there  is  no  ground  for  such  an  objection, 
as  there  was  no  cohabitation,  the  petitioner  having 
escaped  five  days  after  the  marriage  to  Mr.  Smiih'Sj 
under  whose  protection  she  has  since  continued. 

The  case  upon  the  whole  is  this : — Here  is  a  very 
young  lady,  betrayed,  persecuted,  and  intimidated  into 
a  consent  to  marry ;  having  a  moment  for  reflection, 
in  the  absence  of  her  persecutor,  she  withdraws  her 
consent^  and  resists  his  renewed  persecution  for 
weeks ;  but  at  last,  with  a  debilitated  mind,  teazed 
and  worked  upon,  and  its  powers  frustrated  by  this 
man's  worrying,  she  at  length  in  an  evil  hour  again 
consents,  aind  then  by  fraud  and  violation  of  the  law 
a  marriage  is  celebrated.  Here  she  is,  at  one  side  of 
this  bar,  an  orphan,  helpless,  unprotected,  and  un- 
happy— a  young  lady  yet  innocent  and  undefiled,  witli 
her  affections  previously  bestowed  on  another,  a  per- 
son of  suitable  age  and  position  in  society ;  all  which 
was  well  known  to  this  man,  who  seeks  to  take  her  to 
himself.  He  stands  at  the  other  side  of  this  Bar,  old 
enough  to  be  her  grandfather,  who  has  persecuted  and 
oppressed  her ;  who  has  availed  himself  of  the  oppor- 
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tunities   afforded  him  by  his  being  in   the  situation         1^8. 
of  a  guardian^  to  gratify — not  any  passion  for  her,       Fikld's 
bad   as   that  would   be,   but  worse, — his  base  desire      annuUinjr 
to  possess   her  fortune;    will   this   House  —  holding        fi'**^* 
and  exercising  the  supreme  power  of  the  state,  wisely 
conferred  for  the  well-being  of  the  community — will 
this  House,  under  its  responsibility  to  God  and  to 
the   country,   deliver   this  poor  girl  over  to  such  a 
man,  and  consign  her  to  a  life  of  misery  and  pollution 
in   the  loathsome   embraces   of  this  man,   her  heart 
having  been,  as  he  knew,  given  to  another  person? 
As  a  ward  in  Chancery,  under  her  father's  will,  her 
fortune  may  be  settled  on  her;  but  this  man  will  be 
entitled^  unless  the  legislature  interferes,  to  compel 
cohabitation,    and    therefore    to    enjoy    her    fortune 
through  her,  for  her  enjoyment  of  it  would  be  his, 
and  therefore  he  will  reap  the  reward  of  his  rapacity 
and  fraud,  and  violation  of  the  law. 

Lord  Radnor, — Is  there  any  reason  or  explanation 
given  why  Miss  Field  did  not  sooner  betake  herself  to 
Mr.  Smithes  protection  ? 

Sir  F.  Kelly. — A  promise  of  secresy  had  been  ex- 
torted from  ber ;  it  was  part  of  the  art  and  contri- 
vance of  this  man  to  obtain  a  promise  from  her— thus 
turning  her  honourable  principles  to  her  destruction — 
to  keep  his  designs  on  her  a  secret,  but  for  which,  no 
doubt,  she  would  have  sooner  resorted  to  the  protec- 
tion to  which  she  fled  at  last. 

Esther  Field,  examined  by  Sir  F,  Kelly,  said  she  was 
nineteen  years  of  age  the  dlst  of  May  last  (1848).  Her 
father  died  in  1842,  leaving  her  and  two  brothers,  one  of 
whom  has  since  died  :  her  mother  died  long  before.  By  her 
father's  will,  a  Mr.  Moore,  and  Mr.  John  Brown,  of  Tring, 
brewer  and  farmer,  were  appointed  executors :  since  her  fa- 
ther's death  she  had  no  guardian  but  Mr.  /.  Brown  and  his 
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1848.         wife ;    they  have   three  children.     Having  been  placed  br 

Field's       "^^  ^^^^^'^  ^^^  *  ^'^-  0"»*'»  ^o'  ^^^  education,  she  remained 
Marriage       with  her  two  years,  and  was  then  removed  to  the  care  of  a 
^'bill"^       Mrs.  Roberts,  at  Penzance,  with  whom  she  finished  her  educa- 
tion, and  returned  to  Mr.  /.  Brown,  at  TWii^.  on  the  5th  of 
April,   1847.      Samuel  Brown,  brother  of  John,  was  living 
there,  assisting  in  the  business ;    he  was  fifty-two  years  of 
age ;  she  had  known  him  all  her  life ;  he  was  very  kind,  and 
paid   much   attention  to  her, — used  to  ride  out  and  go  to 
places  of  amusement  with  her  when  his  brother  could  not  go, 
and  she  considered  him  the  same  as  her  guardian.     On  the 
18th  of  May  he  asked  her  to  marry  him — he  had  been  then, 
and  for  some  days  before,  more  affectionate  than  usual ;  she 
did  not  understand  it  and  did  not  take  any  notice ;  when  he 
asked  her  to  marry  him,  she  was  surprised,  laughed  at  him, 
and  said  she  could  not  think  of  such  a  thing,  for  he  was  old 
enough  to  be  her  g^ndfather ;  he  was  angry  at  her  refusal, 
and  left  her,  aft^r  begging  her  never  to  mention  the  matter  to 
any  one — which  she  promised ;   he  came  back,  was  very  vio- 
lent in  his  language ;  she  was  frightened,  depressed  in  spirits, 
and  bewildered ;  he  said  he  would  shoot  himself  if  she  did 
not  consent,  and  would  also  injure  Mr.  Montague  Smith,  on 
whom  she  said  she  had  bestowed  her  affections ;  believing  he 
meant  all  he  said,  she  consented,  not  from  love  or  liking  for 
him,  but  most  unwillingly,  in  consequence  of  her  fright*     He 
left  the  house  early  on  the  19th  of  May  for  Epsom  races,  and 
returned  on  the  21st.     On  the  22nd  she  told  him  she  had 
been  very  unhappy  in  mind  for  having  promised  to  marry 
him,  that  she  could  not  keep  that  promise,  that  he  was  too 
old,  and  she  was  attached  to  Montague  Smith,  which   she 
would  not  confess  but  she  hoped  it  would  prevent  further 
annoyance.     He  for  some  days  kept  constantly  taunting  her 
for  not  keeping  her  promise.     She  did  not  tell  Mr.  or  Mrs. 
/.  Brown  of  the  matter,  because  she  had  promised  Samuel  she 
would  not  tell  any  one.     He  kept  constantly  persecuting  her 
to  the  1 8th  of  June,  when,  after  continually  refusing  him,  she 
was  a^in  induced  to  consent  to  marry  him,  not  voluntarily 
nor  from  affection,  but  being  in  so  excited  and  bewildered  a 
state  that  she  scarcely  knew  what  she  said.     The  next  day. 
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the  19th,  being  fixed  for  the  marriage,  she,  after  spending  a 
restless  night,  came  down,  and  they  breakfasted  together 
earlier  than  usual,  and  before  John  Brown  and  his  wife  came 
down.  They  left  in  a  chaise,  saying  they  were  going  to 
Chardlowes  to  see  the  gardens,  but  they  drove  direct  to 
Drayton  railway  station,  and  proceeded  by  railway  to  JLon- 
don,  went  to  the  clerk's  house  in  Mary-le-hone,  and  with 
him  and  his  wife  to  Trinity  church,  and  were  married.  She 
did  not  know  it  was  by  banns,  as  he  had  told  her  they 
were  to  be  married  by  license  in  St.  George^s  church.  In 
going  through  the  ceremony,  she  certainly  gave  her  consent, 
though  it  was  unwillingly  given.  He  had  previously  told 
her  if  any  questions  were  asked,  he  would  answer  them,  and 
he  did  answer  questions  that  were  asked  by  the  clergyman 
after  the  ceremony.  They  then  returned  to  the  clerk's  house, 
had  cake  and  wine,  then  visited  two  or  three  shops,  and  re- 
turned by  rail  the  same  day  to  Drayton,  and  thence  by  Chard- 
hwet  to  Tring,  where  they  arrived  about  six  o'clock.  For  the 
five  nights,  from  the  19th  to  the  24th  of  June,  she  slept,  as 
usual,  with  one  of  John  Broum't  daughters ;  and  on  the  24th, 
she  went,  by  invitation,  to  Mr.  Smith't,  at  Hemel  Hempstead : 
he  was  the  friend  and  adviser  of  her  father.  He  has  three  sons 
and  five  daughters.  Montague  Smith  was  the  second  son.  On 
the  28th  she  disclosed  the  circumstance  of  her  marriage,  first 
to  Montague,  and  then  to  his  father,  who,  by  her  desire,  took 
proceedings  in  Chancery. 

Cross-examined  by  Mr.  Ballantine,  counsel  for  the  hus- 
band.— She  said  her  father  had  been  well  acquainted  with 
John  and  Samuel  Brown,  and  she  heard  that  her  sister, 
much  older  than  herself,  and  long  since  dead,  had  been  en- 
gaged to  marry  John  Brown.  After  her  father's  death,  in 
1842,  she  went  to  John  Brown's,  and  remained  there  two 
months  before  she  went  to  school ;  she  used  to  spend  her 
vacations  there.  She  heard  Samuel  B'own  was  fifty-two  years 
old,  but  had  no  knowledge  of  his  age.  After  laughing  at  his 
proposal,  and  saying  he  was  old  enough  to  be  her  grandfather, 
she  consented  to  marry,  because  he  was  very  violent  and 
threatening  in  his  speech,  and  she  was  frightened  into  con- 
sent by  his  threatening  to  destroy  himself.     During  the  ab*> 
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1848.         sence  of  John  and  Samuel  Brown  2X  Eptom,  on  the  I9tli  of 

Field's       ^^y»  ^h®  '^^f^^  alone  with  Mrs.  Brown,  and  could,   but  did 

Marriage       not,  tell  her  that  Samuel  exacted  the  promise  of  marriage. 

Bill.         because  she  had  promised  him  not  to  tell  any  one  about  it« 

She  used  sometimes  to  go  to  Mr.  Smith* &  from  Browm%  but 

both  the  Browns  disliked  her  going. 

Edward  Speller,  clerk  of  7Wftt75f  district  church,  in  his  ezami* 
nation,  said,  that  on  Sunday,  the  23rd  of  May  (1847),  Samuel 
Brown  came  to  him,  just  as  he  was  going  to  church,  and  in  hia 
hearing  he  took  down,  in  pencil  writing,  the  particulars  for  the 
publication  of  the  banns  (a  copy  of  which  he  produced)  which 
were  published  on  that  day  and  on  the  SOth  of  May  and  6th 
of  June»  He  came  again  with  the  young  lady  to  witness's 
house  on  the  morning  of  the  19th  of  June,  when  witness 
and  his  wife  went  with  them  to  the  church  where  they 
were  married  by  Mr.  Robinson  the  clergyman. 

In  cross-examination,  witness  said  the  young  lady  did  not 
appear  agitated  or  nervous, — as  some  ladies  are  on  similar 
occasions, — but  took  it  all  very  coolly.  Witness  and  his  wife 
signed  the  register  as  witnesses.  No  other  person  except  the 
clergyman  was  present. 

Mrs.  Speller,  wife  of  last  witness,  said  they  came  to  her 
house  about  eleven  o'clock  on  the  19th,  in  a  cab,  and  Brown 
asked  her  to  be  bridesmaid,  as  they  had  no  one.  The  young 
lady  went  up  stairs,  and  was  alone  with  witness  for  about 
five  minutes,  and  seemed  quite  composed.  They  and  witness 
went  in  the  cab  to  the  church,  and  after  the  ceremony  was 
performed,  came  back  to  witness's  house,  where  luncheon, 
consisting  of  coffee,  wine,  &c.,  had  been  prepared  by  Brown's 
directions.  They  were  alone  in  the  room  for  half  an  hour ; 
witness  did  not  see  them  eat,  but  she  saw  that  nearly  all  the 
luncheon  was  gone. 

The  Reverend  Mr.  Hamilton  said,  he  solemnized  the  mar- 
riage between  Samuel  Brown  and  Esther  Field  on  the  1 9th 
of  June,  1847.  llie  register  (which  was  produced)  is  gene- 
rally prepared  by  the  clerk  before  the  marriage,  in  order  that 
the  parties  may  not  be  delayed ;  and  after  the  ceremony  the 
custom  is  for  the  clergyman  to  read  the  first  line,  relating  to 
the  husband,  as  ''  Samuel  Brown,  full  age,  bachelor,  gentle- 
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man,  31,  Wimpole  Street"  Slc,  and  to  ask,  '*  Is  that  cor-  1848. 

rect,  Mr.  Brown  P**  and  then  to  read  the  line  relating  to  the       Field's 
woman,  as  "  Esther  Field,  (ullage,  spinster,  Wimpole  Street,*'      Marriage 
&c.,  and  ask  her  if  that  is  correct.     He  had  no  doubt,  although       *'b,^J°^ 
he  did  not  recollect  it,  that  he  went  through  that  form  with 
this  couple,  and  that  unless  the  impression  had  been   most 
distinctly  conveyed  to  his  mind,  by  word  or  nod, — by  which 
assent  is  sometimes  expressed, — that  the  particulars  of  the 
entry  so  read  from  the  register  were  correct,  he  would  not 
have  signed  the  register,  nor  have  allowed  the  parties  to  sign 
it.     When  the  particulars  of  the  entry  are  read,  and  the  ques- 
tion put,  unless  dissent  is  expressed,  assent  is  inferred. 

Another  witness  proved  that  Samuel  Brown  was  butler  to 
Miss  Clitherow,  31,  Wimpole  Street j  eleven  years  ago  ;  and  Mr. 
Steele,  a  medical  gentleman  who  knew  Miss  Field  all  her  life, 
said  he  saw  her  at  Mr.  Smith'^  on  the  24th  of  June, — the  day 
she  arrived  there,— and  again  on  the  26th  and  27th.  She 
was  in  a  state  of  tremulousness,  nervous  agitation,  and  de- 
pressed— wanting  her  usual  alacrity.  He  apprehended  that 
fever  was  forming,  and  he  recommended  to  her  to  be  quiet  and 
at  rest, — not  to  accept  any  invitation  out.  Her  illness  was 
entirely  bodily. 

Mr.  William  Smith,  solicitor,  of  Hemel  Hempstead^ 
and  other  witnesses,  were  examined  as  to  the  facts 
stated  by  Sir  F.  Kelly,  and  their  evidence  is  set  out  at 
great  length  on  the  Journals  (for  1848),  but  as  the  ques- 
tion for  the  consideration  of  the  House  was,  whether 
the  lady's  consent  to  the  marriage  should,  under  the  cir- 
cumstances, be  held  binding,  no  more  of  the  evidence 
is  here  given  than  was  material  to  that  point. 

Mr.  Roll  summed  up  the  whole  of  the  evidence. 

Mr.  Ballantine,  for  Samuel  Brown  (a),  was  about 
to  address  the  House — 

(a)  Leave  had  been  granted  to  him,  on  his  petition,  to  ap* 
pear  by  counsel  and  examine  witnesses  against  the  bill. 
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1848.  I'he  Earl  of  Devon  (a) :  Before  you  go  on,  Mr.  Bal^ 

Field'8       lantine,  I  wish  to  state  what  the  feelkig  of  the  House  is. 

aoiialUnj^         The  case  of  the  promoters  of  the  bill  has  now  been 
Bill.         fuUy  ^q^^  \^^^  ^^^  j^.  j^^^g  j^^^j  listened  to  patiently  by 

the  noble  lords  who  have  attended  here  from  the  com- 
mencement, and  1  need  not  say  that  I  have  listened  to 
it  with  every  possible  attention ;  and,  certainly,  I^  hav- 
ing originally  introduced  the  bill  into  the  House^  came 
to  the  consideration  of  it  with  as  much  prepossession 
in  favour  of  it,  and  with  as  much  desire  to  see  that  it 
was  a  remedy  that  we  might  justly  afford,  as  was  at  all 
consistent  with  the  character  of  an  individual  legislator. 
I  am  afraid  I  had  a  great  prepossession  in  favour  of  the 
party  bringing  forward  such  a  bill. 

Now  the  evidence  has  been  gone  through,  and  un- 
doubtedly it  does  not  assume  that  character  in  Miss 
Turner  $  case  to  which  Lord  Tenterden  adverts,  in 
his  observations  that  have  been  reported  to  us  in 
Sir  F.  Kelly^s  speech — namely,  that  of  a  case  of 
overpowering  strength.  On  the  contrary,  I  am  of 
opinion  that  the  facts,  as  they  appeared  before  us, 
relative  to  the  conduct  of  Miss  Field  immediately 
preceding  the  marriage  and  during  the  day  of  the 
marriage,  were  not  such  as  would  justify  us  in  hold- 
ing that  that  which  appears  to  be  a  consent  was  so 
far  influenced  by  fear  or  the  continuance  of  any  per- 
secution^ as  to  justify  the  Legislature  in  interfering, 
by  an  act  of  rather  a  peculiar  nature,  to  render  void 
the  contract  which  has  been  solemnized  in  the  face  of 
the  church  and  is  binding  in  law.  Of  course,  my 
individual  opinion  would  not  signify  much,  except  so 

(a)  His  Lordship  was  the  only  law  Lord  present,  after  the 
first  day,  and  he  presided  during  the  examination  of  the  wit- 
nesses, and  Mr.  RolCs  summing  up. 
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far  as  it  would  influence  my  own  conduct^  with  refer- 
ence to  the  further  proceeding  with  the  bill.  I  thought 
it  my  duty  to  consult  with  every  one  of  the  noble  Lords 
who  have  attended  to  this  case,  and  whose  opinion  is 
of  quite  as  much  weight  as  any  of  the  law  Lords. 
I  have  consulted  Lord  Denman ;  I  have  consulted 
Lord  Lyndhursty  and  I  know  my  Lord  Chancellor* s 
opinion  from  what  he  has  said  of  the  case,  though 
he  has  not  attended  to  it  so  fully  as  the  others.  My 
Lord  Lyndhurst  has  read  everything  that  was  put  in 
evidence  before  your  Lordships,  and  he  has  a  strong 
opinion  in  accordance  with  mine. 

Under  these  circumstances  it  does  appear  to  me  to 
be  unnecessary  to  call  upon  the  counsel  in  opposition 
to  the  bill  to  address  any  observations  to  the  House ; 
because,  assuming  the  case  to  stand  as  it  now  stands, 
as  it  is  represented  by  the  promoters  of  the  bill,  I,  for 
one,  am  not  prepared  to  move  the  second  reading  of 
the  bill,  and  none  of  the  noble  Lords  who  have  heard 
the  case  is  prepared  to  do  so.  I  do  not,  under  these 
circumstances,  conceive  that  the  promoters  of  the  bill 
would  wish  that  the  time  of  the  House  should  be  wasted 

by  further  proceeding  with  it. 

The  bill  was  dropped. 

A  case — similar  to  the  above  in  many  of  its  circumstances — 
was  brought  before  the  House  in  1846^  upon  petitions  for 
leave  to  bring  in  "  A  Bill  to  dissolve,  rescind »  and  make  void 
the  marriage  of  William  Newnham  Burton  and  Frances  Louisa 
Wortham"  She  was  entitled  to  real  estate  of  450/.  a-year. 
and  was  only  fourteen  years  of  age  when  taken  away  from  her 
mother,  a  widow,  by  W.  N.  Burton,  and  married  to  him  at 
Gretna  Green.  There  was  cohabitation,  and  birth  of  a  child. 
On  Lord  Brougham's  motion,  the  petitions  of  the  mother  and 
daughter,  together  with  the  evidence  on  the  trial  of  Burton 
for  the  abduction,  were  printed  ;  but  no  further  proceeding  was 
taken.    (See  76  Lords*  Jour,  (for  1846),  pp.  76,  96,  and  303.) 
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1848.        Alexander  Baillik  ...     Appellant. 
August  1  &  4. 

Edward  Edwards  and  Anothbr       -     Respondents, 

Principal  and  Innes,  consignee  of  a  West  India  estate,  was  appointed  trustee 
/mmT"  thereof  by  J5.,  the  tenant  for  life,  for  the  purpose  of  keep- 

7ri»/0e.    '  iiig  down  incumbrances.     Junes  was  also  private  agent  and 

Accounts.  banker  for  B.,  with  the  understanding  that  B*  was  not,  nor 

Set-off.  were  his  funds,  to  be  liable  for  advances  made  by  Innes  for 

the  estate ;  lanes,  becoming  embarrassed,  was  declared 
bankrupt,  and  assignees  were  appointed  : 
Heldy  by  the  Lords, — ^reversing  orders  of  the  Court  of  Chan- 
cery, on  a  bill  filed  by  B,  and  the  other  owners  of  the  es- 
tate, to  remove  Innes  from  the  possession  and  management, 
— that  a  sum  found  due  from  Innes  to  B,,  on  their  private 
dealings,  might  be  set  off  against  h  sum  found  due  to  Innes 
in  respect  of  his  advances  and  payments  for  the  estate. 


The  appellant  was,  under  his  father's  will,  dated  in 
1793,  tenant  for  life  of  the  Bacolet  estate,  in  the  Island 
of  Grenadaf  subject  to  the  payment  of  an  annuity  to 
the  testator's  widow^  and  of  legacies  to  his  five  younger 
children,  in  the  event  of  the  insufficiency  of  the  per- 
sonal estate, —  which  was  the  case. 

By  an  indenture,  dated  in  1812,  Messrs.  fFinler  and 
Innes,  merchants,  in  partnership  in  London^  and  then 
consignees  of  the  Bacolet  estate,  were  appointed  trus- 
tees thereof,  for  the  purpose  of  regularly  paying  the 
annuity  and  interest  on  the  legacies,  and  of  gradually 
reducing  the  principal  of  the  legacies.  They  acted  also 
as  private  agents  and  bankers  to  the  appellant.  TViH" 
ter  died  in  1824,  from  which  time  Lines  continued  the 
same  connection  with  the  estate,  and  with  the  appellant, 
respectively.      Considerable  advances  were  made  from 
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time  to  time  by  Winter  and  Innes.  and.  after  fVinter'%      ^""^ 

^  '         ^  Baillie 

death,  by  Lines,  on  account  of  the  estate,  with  the  ex-  v. 

press  understanding  that  the  appellant  should  not  be 
personally  liable  for  them,  and  that  the  consignees 
should  look  for  repayment  to  the  estate  alone. 

A  large  sum  was  claimed  by  Innes  to  be  due  to  him 
in  1831,  on  account  of  the  supplies  furnished  to  the 
estate,  and  in  respect  of  payments  made  by  him  to  the 
annuitant  and  legatees,  exceeding  the  proceeds  of  the 
estate.  The  appellant,  on  the  other  hand,  claimed  a 
large  balance  to  be  due  to  him  from  the  firm  of  Winter 
and  Innes  J  and  from  Innes y  on  account  of  the  various 
dealings  and  transactions  between  them  and  the  ap- 
pellant on  his  separate  account. 

The  suit,  in  which  this  appeal  arose,  was  instituted 
in  1832  by  the  appellant  and  his  brothers,  who  were 
entitled  to  the  reversion  in  the  Bacolet  estate,  against 
Innes  and  the  representatives  of  Winter  and  others, 
for  the  purpose  of  redeeming  the  estate  and  taking  it 
out  of  the  management  of  Innes.  He  was  declared 
a  bankrupt  in  1833,  before  he  put  in  his  answer,  and, 
thereupon,  his  assignees,  Thomas  Palmer  and  Edward 
Edwards,  were  made  defendants  to  the  suit  by  supple- 
mental biU.  In  their  answer  to  the  bill  they  stated 
their  belief  that  the  expenses  in  respect  of  the  estate, 
and  the  payments  made  by  Innes,  greatly  exceeded  the 
proceeds  thereof,  and  that  a  balance  of  9,191/.  was 
due  to  them  as  his  assignees  in  respect  of  bis  ad- 
vances towards  the  said  expenses  and  payments,  and 
for  supplies  furnished  by  him  for  the  estate ;  and,  in 
reference  to  allegations  and  charges  in  the  bill,  suggest- 
ing a  question  of  set-ofiF,  they  said  they  were  informed, 
and  they  believed  that  Innes  was  indebted  in  a  large 
sum  to  the  appellant  in  respect  of  the  dealings  that 
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Winter  and  Lines  (a),  and  Innes  alone,  since  fFinter's 
death,  had  with  the  appellant,  and  they  submitted  to 
the  Court  whether  InneSy  and  they  in  his  right,  as  his 
assignees,  were  entitled  ^to  be  paid  the  said  sum  of 
9,191/.  until  the  said  sum  due  to  the  appellant  from 
Innes  was  paid ;  and  they  said  they  heard,  and  be- 
lieved, that  the  appellant  was  not  personally  liable  to 
Innes  for  the  said  balance,  and  that  notwithstanding 
the  larger  balance  due  to  the  appellant  from  Innes,  he, 
Innes,  was  entitled  to  retain  the  Bacolet  estate  until 
the  said  sum  of  9,191/.  was  paid,  and  they  submitted 
whether  they,  in  his  right,  were  not  so  entitled. 

The  Vice-Chancellor  made  a  decree  in  the  cause  in 
1834,  referring  it  to  the  Master  to  take  the  several 
accounts  prayed  l6x  by  the  bill,  and  in  taking  such 
accounts,  he  was  to  have  regard  to  all  such  rights,  if 
any,  of  lien  and  set-off  as  the  appellant  and  other  par- 
ties to  the  suit  might  be  entitled  to. 

In  order  to  save  expense  of  part  of  the  accounts,  the 
claim  of  Innesy  and  of  his  assignees,  in  respect  of  his 
advances  in  payment  of  the  charges  on  the  Bacolet 
estate  was  adjusted,  by  compromise,  at  8,000/.,  with- 
out prejudice  to  any  claim  of  lien  or  set-off;  and 
the  Master's  report  that  that  was  a  proper  adjustment, 
beneficial  to  all  parties,  was  confirmed ;  and  it  was 
ordered  that  the  assignees  of  Innes  should  be  entitled 
to  the  dividends  to  accrue  due  on  so  much  of  the  Bank 
annuities  standing  to  the  credit  of  the  cause  as  was 
equivalent  in  value  to  the  sum  of  8,000/.,  but  without 
prejudice  to  the  appellant's  claim  of  set>off ;  and  ac- 
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(a)  The  appellant's  claim  on  the  partnership  of  Winter  and 
Innes  was  settled  in  another  suit  instituted  for  taking  the 
partnersliip  accounts.    See  Winter  v.  Innes,  4  Myl.  &  Cr.  101 » 
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cordingly,  the  sum  of  8,920/,,  3/.  per  cent.  Bank  an- 
nuities, the  agreed  value  of  8,000/.,  together  with  133/. 
in  cash,  was  ordered  to  be  carried  over  to  an  account, 
entitled  '^  The  Contingent  Account  of  the  defendants, 
Thomas  Palmer  and  Edward  Edwards^  assignees  of 
the  defendant  InneSj*  with  the  usual  direction  for 
investment  and  accumulation  of  dividends.  (These 
Bank  annuities  were  part  of  a  larger  sum  of  like  stock 
standing  to  the  credit  of  the  cause,  which  arose 
from  compensation  money  paid  in  1836  for  the  slaves, 
&c.,  on  the  Bacolet  estate,  under  the  act  for  the  aboli- 
tion of  slavery.) 

The  Master,  by  his  general  report  in  1841^  found 
the  sum  of  11,884/.  to  be  due  to  the  appellant  in  res- 
pect of  the  separate  dealings  and  transactions  between 
him  and  Innes,  but  he  was  of  opinion  that  the  appel- 
lant had  no  right  to  set-off  that  sum,  or  any  part  of  it, 
against  the  debt  due  to  the  assignees  of  Innes  from  the 
Bacolet  estate. 

To  this  report  exceptions  were  filed  by  the  appellant, 
on  the  ground  that  the  Master  ought  to  have  reported 
in  favor  of  his  claim  of  set-off.  The  Vice -Chancellor, 
upon  the  hearing  of  the  exceptions,. and  of  the  cause 
on  further  directions  at  the  same  time,  made  an  order^ 
dated  the  15th  of  Julj/j  1842,  overruling  the  excep- 
tions, with  costs^  and  declaring  on  the  further  direc- 
tions that  the  sum  of  10,460/.  and  upwards,  then 
standing  to  the  credit  of  the  cause,  to  '^  The  contingent 
account  of  Palmer  and  Edwards,  assignees  of  Innesy" 
which  sum  was  produced  by  the  said  sum  of  8,920/. 
Bank  annuities,  and  the  accumulation  and  investment 
of  the  dividends  thereof — belonged  to  Palmer  and  Ed- 
wards as  assignees  of  Innes, 

That  order  was  affirmed,  on  appeal^  by  Lord  Chan- 
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Daillib       1845,  dismissing  the  appeal,  with  costs  (b). 


V, 


Edwards.         Thxa  appeal  was  brought  against  both  the  orders. 

Mr.  Bethell  and  Mr.  Wood,  for  the  appellant,  con- 
tended that  he  had  a   clear  right  to  redeem  his  life 
interest  in  the  Bacolet  estate  from  the  lien  of  Tunes, 
with  the  money  which  Innes  owed  him.     That  right 
was  not  abandoned  or  in  the  least  degree  affected  by 
the  contract  that  the  appellant  should  not  be  person- 
ally liable  to  Innes  for  his  advances.    The  right  of 
set-off  was  expressly  recognized  by  the  decree  of  1834, 
in  the  direction  to  the  Master  in  taking  the  accounts 
thereby  referred  to  him,  *'  to  have  regard  to  all  such, 
if  any,  rights  of  lien  and  set-off  as  the  appellant  or 
other  parties  to  the  suit  might  be  entitled  to."    The 
lien  there  referred  to,  was  the  charge  which  Innes  had 
on  the  Bacolet  estate — and  which,  under  the  indenture 
of  1812,  must  be  held  to  be  limited  to  the  appellant's 
life  interest  in  that  estate.     The  right  of  set-off  so 
referred  to  in  the  decree,  was  the  claim  of  the  appellant 
to  discharge  such  lien,  by  telling  Innes  to  retain  the 
sum  found  due  to  him  from  the  estate  out  of  the  sum 
he  was  found  to  owe  to  the  appellant.    The  case  was 
just  the  same  as  if  the  appellant  sidd  to  Innes — "  You 
have  a  claim  for  8,000/.,  with  the  dividends  thereof 
since  1837^  against  my  estate;  you  owe  me  on  my 
private  account  1 1,884/. ;  and,  although  I  am  not  per- 
sonally liable  to  you,  nor  are  my  funds  in  your  hands 
liable  to  the  payment  of  your  charges,  I  desire  to  pay 
them  out  of  the  monies  you  have  of  mine,  and  to  take 
back  my  estate."     If  that  offer  had  been  made  to  Innes 

(6)  See  14  Law  Journal,  N.  S.,  Chan.,  341. 
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in  1832,  before  his  bankruptcy — had  the  mutual  debts 
been  then  ascertained — he  could  not  make  any  objec- 
tion to  it.  Are  his  assigns  in  a  better  position  than  he 
was  at  that  time  ? 

It  may  be  admitted  that  the  appellant's  claim  of  set- 
off cannot  be  supported  on  the  strict  legal  principles 
of  set-off,  in  respect  of  mutual  debts  and  demands ; 
but  the  right  of  Jnnes  to  charge  the  appellant's  life 
estate,  and  the  appellant's  right  as  against  Innes, 
to  direct  payment  of  the  charge  out  of  what  was  due 
from  him  to  the  appellant  on  his  private  account, 
constitute  a  state  of  circumstances  sufficient  to 
maintain  the  appellant's  claim  in  the  nature  of 
an  equitable  set-off;  O^Mahoney  v.  Dickson  (a), 
Beasley  v.  D^Arcy  (i),  Piggott  v.  fVilliams  (c), 
tFiWams  v.  Davies  (d).  The  Vice  Chancellor's  order, 
disallowing  the  exceptions,  and  the  Lord  Chancellor's 
order,  affirming  it,  must  be  reversed. 

Supposing,  however,  but  not  admitting,  that  the 
appellant's  exceptions  were  properly  disallowed, 
it  is  clear  that  the  orders  complained  of  contain 
a  fatal  error,  so  far  as  it  was  declared  by  the  former, 
and  affirmed  by  the  latter,  that  the  sum  of  10,460^. 
Bank  annuities,  belonged  to  the  assignees  of  Innes. 
That  sum  arose  from  the  accumulations  of  8,920/. 
Bank  annuitie.s,  which  were  part  of  the  corpus  of 
the  Bacolet  estate,  being  a  portion  of  the  compensation 
money  paid  for  the  slaves  thereon  ;  whereas  the 
charges  on  which  the  claim  of  InneSj  and  of  his  assig- 
nees in  his  right,  depended,  were  limited,  by  the  deed 
of  1812,  to  the  appellant's  life  interest  in  the  estate  ; 
therefore,  under  any  circumstances,  the  assignees  had 
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(a)  2  Sch.  &  Lef  400. 

(b)  Id.  463  (note). 


{c)  6  Madd.  95. 
((/)  2  Sim.  461. 
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^.^         no  right  to  have  payment  of  more  than  the  dividends 

Baillib       on  the  8,920/.,   and  that  only  during  the  life  of  the 
Edw/.rds.     appellant. 

Mr.  t/.  Parker  J  and  Mr.  Roundell  Palmer  ^  for  the 
respondents.  The  advances  made  by  Innes,  in  respect 
of  the  Bacolet  estate,  were  charges  on  that  estate,  and 
are  not  liable  to  be  *  set-off  at  law  or  in  equity  against 
the  sum  found  due  to  the  appellant  from  Innes  on  pri- 
vate dealings  and  transactions  between  them.  It  is 
essential  to  the  doctrine  of  set-off  that  there  should 
be  cross-demands  between  persons  mutually  indebted, 
and  that  the  right  of  set-off  should  be  mutual.  It 
is  not  necessary  to  cite  cases  to  support  that  doc- 
trine. There  was  no  mutual  demand  or  mutual  debt 
in  this  case.  The  appellant  was  not  personally  liable 
to  Innes  for  the  debt  due  to  InneSy  in  respect  of  bis 
advances  as  trustee  and  consignee  of  the  estate ;  the 
estate  was  his  only  security ;  but  Innes  was  personally 
liable  to  the  appellant  for  the  debt  due  on  the  separate 
account.  There  was  no  mutuality  between  those  debts ; 
there  could  be  no  set-off  of  one  agsunst  the  other. 
The  mere  existence  of  cross-demands  is  not  sufficient 
to  establish  an  equitable  set-off,  which  is  allowed  only 
where  the  party  seeking  the  benefit  of  it,  can  shew  some 
equitable  ground  for  protection  against  the  other 
party's  demand;  Whyte  v.  O'Brien  {e)^  Rawsan  v. 
Samuel  (/).  The  exceptions  to  the  Master's  report 
were  properly  disallowed. 

The  declaration  in  the  Vice  Chancellor's  order,  affirm- 
ed by  the  order  of  the  Lord  Chancellor,  that  the  8,920/. 
stock,  set  apart  as  the  agreed  value  of  the  8,000/.,  found 
due  to  Innes  from  the  Bacolet  estate,  and  the  accumu- 

(e)  1  Sim.  &  Stu.  551.        (/)  4  Myl.  &  Or.  172. 
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Jations  of  that  stock,  amounting  to  10,640/.,  belonged 
to  the  assignees  of  Innesy  was  founded  on  an  order  made 
in  July  1837,  which  is  not  appealed  from.  By  that 
order,  stock,  equivalent  in  value  to  8000/.,  was  carried 
over  to  *^  the  contingent  account,^'  &c.  of  the  assignees, 
.and  the  dividends  to  accrue  thereon  were  appropriated 
specifically  to  the  payment  of  the  debt  due  to  Innes 
from  the  Bacolet  estate,  without  prejudice  to  the  claim 
of  set-off  then  set  up  by  the  appellant,  which  claim 
has  been  since  disallowed.  Not  only  the  appellant's  life 
interest  in  the  estate,  but  also  the  legacies  charged 
on  it  in  favour  of  those  who  were  parties  to  the  deed 
of  1812,  were  in  equity  liable  for  the  advances  made 
by  Innes  as  trustee  and  consignee  under  that  deed. 
The  stock  carried  over  to  "the  contingent  account," 
&c.  of  the  assignees,  under  the  order  of  July  1837, 
was  liable  to  pay  the  debt  so  due  to  Innes.  None  of 
the  persons  interested  in  the  Bacolet  estate,  except 
the  appellant,  complained  of  the  orders  of  the  Vice 
Chancellor  and  Lord  Chancellor. 

Mr.  Bethelly  in  reply,  insisted  that  a  clear  case  of 
set-off  was  established  for  the  appellant.  His  bill  put 
it  thus : — '^  give  me  up  my  estate,  and  retain  out  of 
my  funds  in  your  hands,  what  is  due  to  you  from  it." — • 

Lord  Lyndhurst. — If  he  had  a  right  to  set  off  on^ 
debt  against  the  other,  there  would  be  an  end  of  the 
question.  The  question  is  whether  he  had  such  a 
right.  If  an  action  had  been  brought  by  the  appellant 
against  Innesy  Innes  could  not  have  set-off  against  the 
debt  claimed  in  that  action  the  8000/.  found  due  to 
him  from  the  estate. 

Mr.  jBe/Ae//.-- Certainly  not;  because  that  would  be 
a  personal  action,  and  there  was  no  personal  liability 
from  the  appellant  to  him. 
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The  Lord  Chancellor. — ^The  qaestion  is,  whether 
the  appellant,  having  a  sum  of  money  doe  to  him, 
has  a  right  to  say  to  his  debtor,  the  creditor  of  the  es- 
tate,  **Take  the  8,000/.  out  of  the  money  you  owe  me/' 

Lord  Lyndhurst — Suppose  we  are  of  opinion  thai 
the  exceptions  to  the  report  should  be  allowed,  then 
what  shape  does  the  case  take  ? 

Mr.  BethelL-—!  am  going  to  state  to  your  Lord« 
ships  the  form  of  the  order  which  I  should  humbly 
submit  to  your  Liordships.  First,  I  should  state  in  ft 
very  few  words  what  has  been  done.  [Having  read 
minutes  of  the  order  which  he  submitted  for  thdr 
Tiordships'  adoption,  he  proceeded.]  These  directions 
are  exceedingly  simple  and  plain.  On  the  subject  of 
costs,  which  is  the  only  point  on  which  the  respon- 
dents' counsel  could  even  raise  a  question,  I  should 
not  propose  to  your  Lordships  to  make  any  order. 

The  Lord  Chancellor. — The  defendant  is  entitled  to 
his  costs, — he  is  a  mortgagee  on  the  estate. 

Mr.  Bet  hell. — He  is  entitled  to  principal,  interest, 
and  costs. 

The  Lord  Chancellor. — The  cause  will  only  be  re- 
ferred back  with  a  direction. 

Lord  Lyndhwrst. — Assuming  that  we  shaU  be  of 
opinion  that  the  exceptions  ought  to  have  been 
allowed,  the  question  is,  what  we  ought  to  do  upon 
that.  Mr  BetheWs  minutes  are  too  long  for  me  to 
repeat. 

Mr.  Bethetl. — All  I  propose  is,  to  reverse  the  order, 
over* ruling  the  exceptions ;  to  allow  the  exceptions  to 
the  Master's  finding  that  there  was  no  right  to  apply  die 
one  debt  in  satisfaction  of  the  other.  Then  there 
is  nothing  further  to  be  done  by  the  Master;  there  ii^ 
no  necessity  for  a  direction  to  send  that  matter  back. 
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The    Lord   Chancellor. — The    Master    {oxind    thfit 
were  due  for  principal  and  interest. 

Mr.  Bethell. — Your  Lordships  will  recollect  that,  in- 
stead of  prosecuting  the  account  of  what  was  due  upon 
the  mortgage  or  charge,  it  was  agreed  that  what  was  so 
due  should  be  taken  to  be  8000/,  The  interest  on  tb»t 
sum  was  provided  for  by  the  order  of  ISS/^  that  it 
should  carry  such  interest  as  that  sum  of  money  when 
invested  in  stock  would  produce.  The  value  of  8000/, 
was  set  apart  from  the  slaves  compensation  money 
previously  invested,  and  the  dividends  were  to  accu* 
mnlate  to  answer  the  interest  of  the  8000/.,  provided 
the  debt  of  8000/.  should  not  be  found  to  have  been 
satisfied ;  but  my  contention  is,  that  the  8000/,  were  to 
be  rq^ded  as  satisfied,  immediately  after  the  direc- 
tion was  given  to  Innes  to  apply  an  adequate  part  of 
his  debt  of  11,884/.  in  discharge  of  it ;  therefore  there 
will  be  no  interest  on  the  8000/. 

The  Lord  CAance//or.-*-That  is  from  the  filing  of 
the  bill*  You  say  the  stock  now  invested  meets  the 
whole  of  the  nK)rtgage  debt  ? 

Mr,  •/•  Parker  J  for  the  respondents,  admitted  that.  *! 

The  Lord  Chancellar^-^Do  you  admit  that  the 
8000/.  invested  represents  the  full  amount,  up  to  the 
present  time,  of  the  mortgagee's  claim  ? 

Mr,  Parker, — Undoubtedly. 

The  Lord  Chancellor. — ^Then  you  are  paid  by  re- 
ceiving that  sum  ? 

Mr.  Bethell. — They  are  paid  by  wiping  off  8000/, 
out  of  the  11,884/.  The  stock  in  Court,  to  the  credit 
oi  the  cause,  was  set  apart  to  give  them  ultimate  secu- 
rity for  the  SflOOL,  in  case  it  should  be  found  it  ought 
not  to  have  come  out  of  the  1 1 ,884/. 

The  Lord  Chancellor. — That  satisfies  the  mortgagee's 
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claim ;  then  as  to  the  mortgagor^  there  must  be  a  de- 
claration as  to  the  amount  of  stock  purchased  with 
the  8000/.  invested  to  meet  the  debt ;  there  is  nothing 
to  refer  back  to  the  Master. 

Mr.  Parker* — You  will  find,  according  to  the  excep- 
tions, the  first  of  which  is  the  substantial  one^  that 
they  present  a  number  of  alternatiye  propositions. 

The  Lord  Chancellor. — Do  you  contend  that  it  is 
necessary  to  refer  them  back  ? 

Mr.  Parker. — ^There  will  be  this  question,  which  I 
do  not  know  that  you  have  yet  decided ;  that  is,  whe- 
ther the  whole  of  the  Bacolet  debt  is  to  be  considered 
as  money  that  is  to  be  separate  estate  of  Innes  ? 

The  Lord  Chancellor. — Yes ;  that  is  decided. 

Mr.  Parker.  —  If  your  Lordships  have  decided 
that,  then  the  only  question  will  be  the  question 
of  set-off. 

The  Lord  Chancellor. — ^^fhat  is  going  into  the  whole 
case.  We  are  putting  these  questions,  assuming  that 
we  are  of  opinion  that  the  plaintiff  has  a  rights  as 
against  the  mortgagee,  to  say,  ^^  Take  your  8000/.  out 
of  the  1 1,884/.,  and  restore  me  my  estate,"  and  that  by 
the  filing  of  the  bill  he  did  say  so.  My  question  first 
was,  whether  there  was  anything  forming  matter  for 
inquiry  —  assuming  the  exceptions  to  be  allowed, 
whether  it  is  necessary  to  go  back  to  the  Master,  or 
whether,  allowing  the  exceptions,  it  is  competent  for 
the  court  to  dispose  of  the  case  on  further  directions  ? 
We  have  now  decided  the  whole  case,  and  the  only 
question  is  this,  what  form  of  order  this  House  should 
draw  up  ?  whether  you  want  any  other  form  of  oriler 
than  is  suggested.  It  turns  upon  this,  whether  there  ib 
any  matter  for  a  reference  back  to  the  Master;  if  not, 
then  the  matter  is  very  clear. 

Mr.  Parser .-^After  the  intimation  your  Lordships 
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have  given^  I  do  not  ask  any  reference  back  to  the        ^^^ 
Master.  Baulib 

The  Lord  Chancellor. -^Yoxk  take  the  stock  in  fall     Edwards. 
payment  of  your  debt. 

Mr.  Bet  hell. —They  (respondents)  wipe  off  8000/. 
out  of  the  11^884/.^  in  full  payment  of  their  debt. 

Mr.  Parker. — ^They  (appellant)  take  the  stock  as  it 
now  stands^  with  the  dividends  which  accrued  upon  it. 

Mr.  Bethell. — We  take  the  whole  of  it — 

The  Lord  Chancellor. — Do  you  claim  to  have 
restored  to  you  the  dividends  of  the  8000/.,  be- 
tween the  times  of  the  filing  of  the  bill  and  of  the  in- 
vestment ? 

Mr.  Bethell. — Yes,  certainly;  because  the  debt  of 
8,000/.,  for  securing  which  that  sum  of  stock  was  set 
apart,  is  now  considered  as  paid  by  an  equal  sum  out  of 
the  11,884/.  due  to  us. 

The  Lord  Chancellor. — You  say,  and  I  think  pro- 
perly say,  that  you  have  a  right  to  consider  the  debt 
was  paid  when  you  filed  your  bill.  Then  that  fund, 
now  existing,  represents  not  only  the  mortgage  fund, 
but  a  portion  of  the  interest  which  accrued  between  the 
filing  of  the  bill  and  the  investment. 

Mr.  Bethell. — It  is  in  this  way.  In  1837  we  wanted 
to  know  the  full  amount  of  what  was  due  to  the  mort- 
gagee ;  it  was  found  to  be  8000/.,  both  principal  and 
interest ;  and  a  large  sum  of  money  had  been  paid  into 
court,  arising  from  the  slaves  compensation ;  the  as- 
signees said,  ^^  we  require  to  have  security  for  this 
8000/."  We  said,  **  we  will  give  security,— take  a 
part  of  the  fund  in  court,  and  let  it  be  invested  and  held 
for  your  security.*'  The  fund  in  Court,  therefore,  was  a 
security  for  the  8000/. 

The  Lord  CAawce//or.— There  can  be  no  especial 
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natter  for  a  reference  back  to  the  Madter.  Th^re  wiH 
be  a  declaration  that  the  plaintiff  had  a  right  to  pay 
the  mortgage  debt  out  of  the  money  due  to  him  from 
Innes;  then  that  being  so,  of  course  the  order  will  be 
merely  to  restore  the  estate. 

[After  some  discussion  between  their  Lordships  and 
the  counsel  on  both  ddes^  on  the  form  of  order  pro- 
posed and  read  by  Mr«  BeihelL} 

The  Lord  Chancellor. — ^The  order  will  be,  to  reverse 
the  two  orders,  and  allow  the  exceptions  to  the  Mas- 
ter's report. 

Mr«  BeiheU.*^And  direct  the  costs  paid  by  the  ap- 
pellant to  be  repaid ;  there  can  be  no  objection  to  thai 
on  the  other  side. 

The  Lord  CAance//or.— They  would  be  entitled  to 
the  costs  of  suit  as  mortgagee.  There  is  no  doubt 
what  is  the  right  order  to  be  made. 


i 


It  vru  then  ordered  md  adjudged^  that  the  order  of  Mm§ 
184S,  be  reTened,  aad  that  the  costs  that  were  paid  there- 
ander  to  the  serexal  respondents,  be  repaid  by  them  respec- 
tiyely  to  the  appellant.     And  it  was  further  ordered,  that 
the  order  of  July  1842 — so  for  as  it  held  the  exceptions  taken 
by  the  appellant  to  the  Master's  report  to  be  insufficmn^ 
and  oYer-ruled  them;  and  so  &r  as  it  ordered  the  appellant  to 
pay  the  seyeral  defendants  their  costs  of  the  said  ezceptens ; 
and  80  ftff  as,  on  the  further  directions,  it  declared  that  tiie 
10,460/.  6s.  1  Id,,  3  per  eeiU,  bank  annuities,  standing  in 
trust  in  the  causes^   to  ''The  contingent   account  of  the 
defendants  Palmer  and  Edwarde,  assignees  of  the  defendant 
Innee,  surviYing  partner  of  Winter**  and  the  sum  of  152/. 
cash,  in  bank,  remaining  to  the  credit  of  the  said  cause,  to  "  the 
like  account/'  belonged  to  Palmer  and  Edwards,  as  such 
asrigneesy  without  prejudice  to  any  question  between  the  said 
Imnee  and  the  partnership— be  reversed,  and  that  the  deposit 
attitionedin  the  said  order  of  1842,  and  the  costs  which  have 
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been  paid  thereunder  to  the  Beveral  respondents^  be  repaid 
by  them  respectively  to  the  appellant.  And  upon  the  matter 
of  the  said  exceptions  it  was  declared,  that  the  appellant  was 
entitled  to  have  the  sum  of  B,0O0L,  at  which  the  claim  of 
Paimer  and  Edwardst  as  assignees  of  Jimef  >  in  respect  of  his 
advances  on  account  of  the  Bacoiet  estate,  had  been  ascertained 
and  settled  as  mentioned  in  the  Master's  report,  paid  and 
satisfied  by  the  application  of  a  sufficient  part  of  the  1 1,884/., 
found  and  appearing  by  the  said  report  to  have  been  due  from 
Imiet  to  the  appellant,  in  respect  to  the  dealings  and  trans- 
actions therein  mentioned,  and  that  the  same  sum  of  8000/. 
was  to  be  considered  and  treated  as  having  been  paid  and 
satisfied  accordingly ;  and  that  the  appellant  having  thus  paid 
the  said  debt  or  sum  of  8000/^  was  entitled  to  have  trans- 
ferred to  him  the  sum  of  12,756/.  17«.  4dL  Bank  annuities, 
then  standing  to  tiie  credit  of  the  account  entitled,  "  The  con- 
tfngent  account  of  the  defendants  7.  Palmer  and  E.  Edwards, 
assignees  of  the  defendant  /sse«,  surviving  partner  of 
N.  WuUer,'*  being  the  amount  which  had  been  produced  by 
the  investment  of  the  8000/.,  set  apart  in  pursuance  of  the 
Master's  report,  dated  the  Srd  Jume^  1837,  and  of  the  divi- 
dends which  accrued  in  respect  thereof.  And  it  was  therefore 
foither  ordered,  that  the  same  be  transferred  and  paid  accor- 
dingly. And  it  was  further  ordered,  that  the  cause  be  remitted 
back  to  the  Court  of  Chancery,  to  do  therein  as  should  be 
just  and  consistent  with  this  declaration  and  judgment. 

(The  order  is  set  out  more  fully  on  the  Journals  for  1848, 
voL  80,  p.  717,  where  the  title  of  the  case  is,  BaUlk  v.  Pal- 
mer ami  oikers ;  but  as  Mr.  Palmer  died  before  the  appeal  was 
tfgued,  the  name  of  the  surviving  assignee  is  substituted  for 
his  in  the  report.) 
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Michael  Saward  and  Wife  -    Appellant$. 

Francis  M^^Donnell  and  Wife         -     Respondents. 

R,  P.,  being  entitled  to  one-third  share  of  real  and  personal 
estates^  settled  such  share  upon  her  marriage,  with  power 
of  appointment  to  herself  (in  events  that  happened)  over 
one -third  part  thereof,  by  deed  or  wiU,  and  over  the  other 
two-third  parts  by  will,  subject  to  the  husband's  life  interest 
therein,  and  in  default  of  issue  of  the  marriage.  R,  P. 
becoming  entitled  to  a  moiety  of  another  third  share  of  the 
same  estates,  settled  it  to  such  uses  as  she  should  appoint, 
subject  to  the  husband's  life  interest.  There  was  one  child 
of  the  marriage. 

R.  P.  by  her  will  devised,  bequeathed,  and  appointed  "  aU 
that  one-third  part  of  her  real  and  personal  estates,  over 
which  she  had  a  disposing  power,"  upon  trust,  immediately 
after  her  death  to  raise  a  sum  of  500/. ;  and  '*  as  to  the 
residue  of  the  said  one-third  part,  and  the  remaining  two- 
third  parts,"  she  gave  the  same  to  her  husband  for  life, 
remainder  to  her  infant  son,  and  his  heirs ;  but  in  case  he 
should  die  under  twenty-one,  without  issue,  she  directed 
the  residue  of  the  said  one-third  part  to  be  sold,  for  pay- 
ment of  an  annuity  and  legacies  given  by  her  will, — ^the 
annuity  to  be  payable  upon  the  son's  death,  and  the  le- 
gacies as  soon  as  the  said  one  third-part  could  be  sold; — 
and  as  to  the  remaining  two-third  parts,  subject  to  her 
husband's  life  interest,  she  gave  and  appointed  them  to  her 
sister  absolutely.  The  son  survived  the  testatrix,  and  died 
under  twenty- one  without  issue : 

Hbld,  that  the  appointment  of  the  "  one-third  part"  for  pay-' 
ment  of  the  annuity  and  legacies,  extended  only  to  one- 
ninth  of  R.  P.'s  original  third  share,  and  to  one-third  of  her 
moiety  of  the  other  third  share. 

2.  That  the  annuity  and  legacies  became  payable  on  the  death 
of  the  son,  with  interest  on  the  legacies  from  that  time. 

3.  That  the  will  did  not  affect  the  husband's  rights  under  the 
settlement,  and  no  case  of  election  was  raised  against  him. 


Rhoda  Protbbro^  before  her  marriage  with  Colonel 
fFilliam  Pearce,  in  February  1826^  was,  under  the 
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wills  of   Thomas  Prothero,  her  father^  and   Samuel        1848. 
Browne  ProtherOy  her  brother,  and  by  various  convey-      Saward 
ances^  and  in  the  events  which  had  happened,  entitled  ]|^(^onnelu 
in  possession  to  one  equal  undivided  third  part  or  share 
of  all  their  real  and  personal  estates.    The  other  two 
undivided  third  parts  or  shares  belonged  to  her  two  sis- 
ters, Mrs.  McDonnell  and  Mary  Prothero. 

By  articles  in  writing,  dated  the  1st  of  February y 
1826,  entered  into  prior  to  the  said  marriage,  be- 
tween the  said  William  Pearce  of  the  first  part, 
Rhoda  Prothero  of  the  second  part,  and  Thomas 
Oakley  and  William  Addams  Williams  of  the  third 
part,  it  was  agreed  that  the  said  one  third  share 
should  be  settled  upon  trusts,  as  therein  mentioned. 

By  an  indenture  of  release,  dated  the  13th  of  May ^ 
1826  (grounded  on  a  lease,  dated  the  12th)  and  made  be- 
tween W.  Pearce  and  Rhoday  then  his  wife,  of  the  one 
part,  and  Oakley  and  Williams  of  the  other,  after  re- 
citing the  said  articles,  it  was  witnessed  that,  in  pursu- 
ance thereof,  and  in  consideration  of  the  said  marriage, 
W.Pearce2SiARhodah\%  wife  conveyed  all  that  one  equal 
third  part  or  share,  and  all  other  share  and  interest  (if 
any)  of  which  she  was  seised  or  to  which  she  was  in  any- 
wise entitled  at  the  time  of  the  execution  of  the  said  ar- 
ticles and  of  her  marriage,  of  and  in  the  freehold  estates 
in  the  first  part  of  a  schedule  thereto  mentioned ;  and 
iedso  of  and  in  all  other  freehold  hereditaments  whereof 
or  whereto  she  was,  at  the  time  aforesaid,  seised  or  en- 
titled for  any  estate  in  possession,  reversion,  or  expec- 
tancy, to  Oakley  and  Williams,  their  heirs  and  assigns 
(subject  to  all  charges  affecting  the  same)  upon  the 
trusts  thereinafter  mentioned :  And  W.  Pearce  thereby 
^covenanted,  for  himself  and  his  said  wife,  to  levy  a  fine 
of  her  share  of  the  freehold  premises  (which  was  after- 
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18^.        wards  levied) ,  and  to  surrender  ber  third-part  of  the 
Sawabb      copyhold  premises  (mentioned  in  the  second  part  of  the 

MoDoH».i.t.  «^  »cl>«d«k)»  to  the  uaes  of  the  said  trustee.,  and  oa 

the  same  trusts :  And  he  and  his  wife  thereby  assigned 
all  her  personal  estate  to  which  she  was  entitled  at  the 
time  of  her  marriage^  under  the  wills  of  ber  father  and 
brother^  or  otherwise,  unto  Oakley  and  IPilliams,  their 
executors,  &c.,  upon  the  trusts  thereinafter  mentioned : 
And  it  was  declared  that  they  should  stand  seised  of  the 
said  one  equal  third-part  or  share  of  the  said  freehold 
and  copyhold  premises,  upon  trust,  as  to  such  parts 
thereof  as  were  agreed  to  be  sold,  to  complete  or  aban- 
don the  contracts  for  them,  and,  as  to  the  remainder, 
and  also  such  parts  as  were  comprised  in  the  contracts 
for  sale,  if  they  should  be  abandoned,  to  concur  with  the 
persons  for  the  time  being  entitled  to  the  other  two 
third  parts,  in  making  partition  of  the  same,  or  selling 
or  mortgaging  them,  and  to  hold  the  monies  to  be  raised 
by  partition,  sale,  or  mortgage,  and  to  arise  from  the 
said  personal  estate,  upon  such  trusts  as  should  be  de- 
clared concerning  the  same  respectively  by  another  in- 
denture. 

By  that  other  indenture,  dated  the  same  13th  of  Mo^, 
and  made  between  the  same  parties,  after  reciting  to 
the  effect  aforesaid,  it  was  declared  that  Oakley  and 
fFUliams,  their  heirs,  executors,  &c.,  should  stand 
possessed  of  the  monies  to  arise  by  partition,  sale,  or 
mortgage  oiRhoda  Pearce*s  said  one  third  share  of  the 
said  real  estates,  and  to  be  received  from  the  said  per- 
sonal estate,  on  trust  to  vest  the  same  in  lands,  or  on 
government  or  real  securities,  and  settle  the  same  to 
such  uses  as  W.  Pearce  and  Rhoda  his  wife  should 
jointly  appoint,  and  in  default  of  such  Joint  appoint- 
mentf  ^^  theti,  as  to  one  equal  undivided  third  part  or 
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share  of  and  in  the  same  premises,"  to  such  uses  as  184S. 
Rhoda  Pearce  should  by  deed  or  will  appoint ;  '*  and  as  Sawaro 
to  the  other  or  remaining  two  undivided  third  parts  or  iL|«nfl„,|, ,- 
shares"  and  also  as  to  the  said  one  third  part,  in  default 
of  such  last  mentioned  appointment,  to  the  use  of  fF* 
Pearce  during  his  life  or  until  his  insolvency;  with  re- 
mainder, in  case  of  the  determination  of  fF.  Pearc^s  es- 
tate therdn  during  his  life  and  the  life  of  his  said  wife, 
to  the  said  trustees,  for  her  separate  use  during  the  life 
of  /PI  Pearce ;  with  remainder  after  his  death  to  the 
use  of  the  said  Rhoda  for  life  if  she  survived ;  with 
remainder  to  their  children,  as  therein  mentioned;  and 
if  there  should  be  but  one  child,  then,  as  to  the  en- 
tirety of  the  said  messuages  and  other  hereditaments, 
to  the  use  of  such  only  child,  and  his  or  her  heirs  or 
assigns;  with  remainder,  in  default  of  such  issue,  to 
Rhoda  in  fee,  in  case  she  survived  her  said  husband, 
but  if  she  should  die  in  his  lifetime^  then  to  such  uses 
as  she  should  by  will  appoint ;  with  remainder  to  her 
right  heurs. 

No  partition  or  sale  was  made  of  the  real  estates. 

Mary  Prothero  (sister  of  Rhoda  Pearce)  died  in 
February  1^6,  having  by  her  will,  dated  the  1st  of 
that  month,  given  and  devised  all  her  real  estate  to 
the  said  Addams  fFilliams  (whom  she  appointed  her 
executor)  for  the  term  of  five  hundred  years;  upon 
trust,  by  sale  or  mortgage,  to  raise  thereout  and  out 
of  her  personal  estate  the  sums  of  5000/.,  750/.,  and 
2000/.,  for  purposes  therein  mentioned,  and,  subject 
to  the  said  term  and  the  trust,*  she  devised  all  her 
real  estate  to  her  sisters,  Ann  McDonnell  and  Rhoda 
Pearce  (then  Rhoda  Prothero),  their  heirs  and  as- 
signs, as  tenants  in  common ;  and  as  to  her  personal 
estate,  she  gave  300/«  to  Rhoda  Pearce,  and  the  resi- 
due to  her  and  Ann  McDonnell. 
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1848.  ffr^  Pearce  and  Rhoda  his  wife,  and  F.  McDoh- 

Sawaro      nelt  and  Ann  his  wife,  levied  a  fine  unto  Jo/in  fFil- 

MoDoNNBLL.  /tam^j  of  the  real  estates  so  devised  hyMary  ProiAeroi 

And  by  an  indenture  dated  the  Ist  of  August  1826, 
made  between  fF'.  Pearce  and  wife  of  the  one  part, 
and  J.  JFlUiams  of  the  other,  it  was  declared  that 
the  fine  should  enure,  as  to  the  moiety  of  Rhoda 
Pearce  in  these  estates,  to  such*  uses .  as  IF.  Pearce 
and  Rhoda  his  wife  should  jointly  appoint ;  and  iii 
default  of  such  appointment,  to  the  use  of  fT.  Pearee 
for.  his  life,  and  after  his  death,  to  the  use  of  Rhoda 
his  wife  for  her  life ;  with  remainder  to  such  uses  as 
she  should  by  deed  or  will  appoint ;  and  in  default  of 
such  appointment,  to  the  use  of  her  right  heirs.  The 
property  comprised  in  this  indenture  consisted  of  one 
equal  sixth  part  of  the  real  estates  of  Thomas  and 
Samuel  B,  Proihero. 

The  joint  powers  of  appointment  reserved  to  PTm 
Pearce,  and  Rhoda  his  wife,  by  the  deeds  of  the  13th 
of  May  and  1st  of  August ,  1826,  were  never  exercised. 

Rhoda  Pearce  died  in  September  1827^  leaving 
fFilliam  Prothero  Pearce,  her  only  child  and  heir- 
at-law.  By  her  will  (after  stating  that  she  did  there- 
by, in  pursuance  of  the  powers  in  her  vested  by 
the  said  two  indentures,  and  of  all  other  powers  in 
her  vested  or  in  anywise  enabling  her  in  that  be- 
half, and  in  exercise  and  execution  thereof,  declare 
her  last  will)  she  gave,  devised,  and  bequeathed,  li- 
mitted  and  appointed,  ^^all  that  one-third  part"  of 
her  messuages,  hereditaments,  and  premises,  '^and 
also  all  that  one- third  part''  of  her  personal  estate 
and  effects,  unto  the  ssdd  fFilliam  Addams  fFilliams, 
his  heirs,  executors,  &c.,  upon  trust,  immediately 
after  her  death,  by  sale  or  mortgage  "  jof  all  or  any 
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part  of  the  said  one  third  of  her  real  and  personal  1848. 
estate,  over  which  she  had  a  disposing  power/'  to  raise  Saward  . 
the  sum  of  500/.,  and  pay  the  same  to  her  husband,  for  m<^Donnili.. 
the  purpose  therein  mentioned;  and  after  the  pay- 
ment thereof,  ^^  then  as  to  the  residue  of  the  said  one- 
third  part  of  her  real  and  personal  estate,  and  also  as 
to  the  remaining  two-third  parts  thereof,"  subject  as 
thereinafter  mentioned,  she  limited  and  appointed,  gave, 
devised,  and  confirmed  the  same  unto  her  said  hus- 
band, to  hold  to  him  and  his  assigns  for  his  life; 
and  after  his  death,  she  gave,  devised,  and  bequeathed, 
limited  and  appointed  the  said  messuages,  heredita- 
ments, premises,  and  real  estate,  and  all  her  personal 
estate  and  effects,  unto  her  infant  son  W.  Frothero 
PearcCf  to  hold  to  him, his  heirs,  and  assigns;  provided, 
nevertheless,  that  in  case  of  his  death  during  her  life- 
lime,  or  before  he  should  attain  the  age  of  twenty-one 
years,  without  leaving  issue,  then  as  to  one-third  part 
of  the  said  messuages,  hereditaments,  and  premises 
which  she  had  devised  and  bequeathed  unto  fF.  Ad- 
dams  Williams  in  trust  as  aforesaid,  and  subject  therc'^ 
to,  she  directed  that  the  said  one- third  part,  or  so 
much  thereof  as  might  remain  after  raising  the  500/., 
might  be  sold,  and  that  the  monies  arising  therefrom 
might  be  received  by  fT.  Addams  fFilliams,  and  be  by 
him  applied  in  discharge  of  the  annuity  and  legacies 
thereinafter  by  her  given.  The  testatrix  then  gave  and 
bequeathed  unto  her  mother,  for  her  life  for  her  sepa- 
rate use,  an  annuity  of  100/.,  to  be  paid  quarterly,  the 
first  payment  to  be  made  on  the  first  quarter-day  next 
after  the  death  of  her  said  infant  son ;  and  she  directed 
that  the  sum  of  2000  guineas,  part  of  the  monies  to 
arise  by  the  sale  before  by  her  directed  to  be  made,  be 
vested  in  government  or  real  security,  to  pay  the 
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aaid  anouity ;  and  after  the  death  of  her  mother,  afae  gave 
the  2000  ^nineu  to  one  Thomas  Prothero  abBolutely. 
And  she  bequeathed  to  the  hppeUnat,  JUichael  Sateiirdj 
the  anm  of  1000  guineas,  anto  Ann  Lewit  IdOl^ 
DDto  ff.  Addanu  Willianu  100/.,  and  unto  ber  wA 
husband  2,500/,,  which  Baid  annuity  and  l^[ades  ake 
directed  should  be  paid  by  her  executor  as  soon  aa  tlie 
''said  one-third  part  of  her  said  real  and  peraoaal  estates 
amid  be  sold  and  disposed  of,  and  the  moniea  ariauv 
therefrom  could  be  received;"  but  if  such  mooiw 
should  prore  insufficient  to  ^j  the  annaity  a^ 
l^ades,  she  directed  that  the  same  should  be  abated 
equally  in  proporUon  i  And  "  as  to  the  remaining  twiv- 
third  parts  of  her  said  real  and  personal  estate}  va^ 
ject  to  her  said  husband's  life  estate  therein,"  she  di- 
rected and  appointed,  gave,  devised  and  bequeathed 
the  same  to  her  sister  Ann  M'Donnell,  wife  oi  F. 
M'Donnell,  her  heirs,  executors,  &c.  And  the  tes- 
tatrix declared  her  will  to  be  that  in  case  her  said 
in&nt  son  should  survive  her  and  live  to  attain  Hie 
i^  of  twenty-one  years,  then,  after  raising  the  600L 
for  her  husband  as  before  directed,  she  revoked  the 
appointment  of  the  residue  of  the  said  ooe-Uiird  of 
her  real  and  personal  estate,  and  the  annuity  and  le- 
gadies  directed  to  be  paid  therefrom,  and  also  the  19- 
pointment  and  devise  of  the  remaining  two-third  parts 
of  her  said  estates  to  Arm  M'Donneli,  and  she  con- 
firmed the  estates  and  interests  before  appointed,  de* 
vised,  and  bequeathed  to  her  husband  for  his  life,  and 
after  his  decease  to  her  said  son,  his  heirs,  ezeca- 
tors,  &c. 

W.  Addams  fFilliams,  who  was  appointed  sole 
execntor  in  the  will,  having  renounced  probate,  admi- 
nistration with  the  will  annexed  was  granted  to  fF, 
Pearce,  the  husband  of  the  testatrix. 
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Jf^.  Proihero  Pearce,  the  Hon,  died  in  1823,  at  the        1848. 
age  of  four  or  five  months,  leaving  the  said  Ann      Saward 
MeDonnelly  his  heiress    at  law,    who  was  also  the  ^^^  •'• 
heiress  at  law  of  Mrs.  Ptarce. 

By  an  indenture  dated  in  June  1832,  the  legacy  of 
1000  guineas  given  by  the  said  will  to  Michael  Sa^ 
ward  was  assigned  to  Thomas  JFeatherall  and  TKo- 
mas  fFeichf  upon  certain  trusts,  for  the  benefit  of 
Saward  and  his  wife  and  their  children. 

The  bill,  which  led  to  this  appeal,  was  filed  in  1833 
by  Saward  and  his  ^nfe,  and  the  said  trustees,  against 
the  said  F.  McDonnell  and  Ann  his  wife,  fF.  Pearoe, 
T.  Oakley^  W.  Addams  Williamsj  and  others,  as 
defendants  thereto.  The  bill,  after  stating  the  said 
several  indentures,  and  will,  and  other  matters  before 
mentioned,  made  a  case  to  the  efiect  that  die  l^ades 
given  by  the  will  was  thereby  charged  on  one-third  of 
all  the  real  and  personal  estates  of  the  testatrix,  and 
prayed  (amongst  other  things)  that  the  will  and  ap- 
pointment of  Rhoda  Pearce  might  be  established,  and 
the  trusts  thereof  carried  into  execution ;  and  that  an 
account  might  be  taken  of  what  was  due  to  the  plaintiffs 
on  account  of  the  legacy  of  1000  guineas ;  and  that  an 
account  might  also  be  taken  of  the  real  and  personal 
estates  which  passed  by  tibe  said  will  or  appointment, 
and  what  part  thereof  had  been  possessed  by,  or  by  the 
order  or  for  the  use  of,  the  defendants,  F.  McDonnell^ 
W.  Pearcej  T.  Oakley,  and  fF.  Addams  fFttliams,  or 
any  of  them,  and  of  the  rents,  profits,  and  interest  there- 
of, which  had  accrued  since  the  death  of  fK  Proihero 
Pearce,  and  what  parts  thereof  had  been  possessed  or 
received  by,  or  by  the  order  or  for  the  use  of,  the  said 
defendants  or  any  of  them ;  and  that  they  might  be 
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1848.        decreed  to  pay  what  should  be  found  due  from  them 

Saward       respectively;  and  that  the  said  one-third  part  or  share 

McDonnell    ^'  ^Aorfa  Pearce  of  the  said  real  and  personal  estates 

might  be  sold,  and  that  the  sum  found  due  on  account 
of  the  legacy  of  1000  guineas  and  the  interest  thereon 
might  be  pdd  to  the  plaintiffs  Weatherall  and  Welch, 
upon  the  trusts  of  the  settlement  made  on  the  n^ar- 
riage  of  the  plaintiffs  Michael  Saward  and  Harrieitt 
his  wife. 

J^.  M'^Dofinell  and  his  wife,  by  their  answer  to  the  bill^ 
said  certain  accounts  relating  to  the  trust  property  had 
been  settled  by  and  between  them  and  FT^  Pearce  and 
Rhoda  his  wife,  and  others ;  and  that  in  August  1830, 
W.  Pearce  agreed  to  sell,  and  by  indentures  of  that 
date,  did,  in  consideration  of  3500/.,  convey  and  assign 
all  his  estate  and  interest  in  the  real  and  personal 
estates,  late  belonging  to  Rhoda  Pearce,  deceased, 
(except  certain  trifling  articles)  unto  F.  McDonnelL 
They  submitted  to  the  judgment  of  the  Court  the 
construction  and  effect  of  the  said  indentures  of  Jifajf 
and  August  1826,  and  of  the  said  appointment  of 
Rhoda  Pearce ;  and  also,  whether  the  legacy  of  1000 
guineas  became  payable  at  the  death  of  W.  Prothero 
Pearce,  or  only  at  the  death  of  fT.  Pearce. 

JF.  Pearce,  by  his  answer,  stated  that  he  clidmed 
no  right  or  interest  in  the  said  trust  property,  he  hav- 
ing disposed  of  all  his  interest  therein  to  the  other  de- 
fendants. 

The  cause  was  beard  by  the  Master  of  the  Rolls 
in  December  1838,  when  his  Lordship  declared  that 
the  appointment  of  Rhoda  Pearce  extended  over  one- 
third  part  of  the  whole  of  the  property  included 
in  the  indentures  of  the  13th  of  May  and  Ist  of 
August  1826;    that  the   legacies  and  annuity  given 
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and  bequeathed  by  the  will  of  Rhoda  Pearce,  be-         1B48. 

came  payable  on  the  death  of  her  son  fF.  Prothero      Saward 

Pearce,  and  that  fF.  Pearce,  her  husband,   having  McDonnell. 

elected  to  take  under  her  will,  was  bound  to  confirm 

it.     And  it  was  referred  to  the  Master  to  take  an 

account  of  the  legacies  given  by  the  said  will,  and 

compute  interest  thereon  at  4/.  per  cent,  from  the 

end  of  a  year  from  testatrix's  death,  and  also  to  take 

an  account  of  the  arrears  of  the  annuity  given  by 

the  will  from  the  death  of  the  testatrix's  infant  son. 

And  it  was  referred  to  the  Master  to   inquire  and 

state  to  the  Court  of  what  the    property  consisted 

which  was  subject  to  the  said  appointment,  having 

regard  to  the  above  declaration,  and  what  had  been 

received  in  respect  thereof  by  F.  McDonnell  and  the 

other  defendants,  or  any  of  them  :  and  the  Master 

was  also  to  inquire  and  state  whether  the  said  one^ 

third  part  was    subject    to  any,  and,  if  any,  what 

chaises,  and  in  whom  such  charges  were  vested.    The 

consideration  of  further  directions  and  of  the  payment 

x>f  pluntiff's  costs  was  reserved. 

F.  McDonnell  and  Ann  his  wife,  W.  Pearce,  and 
other  defendants  in  the  cause,  appealed  to  the  Lord 
Chancellor  against  so  much  of  the  decree  as  declared 
that  the  appointment  of  Rhoda  Pearce  extended  over 
one-third  of  the  whole  of  the  property  included  in 
!the  indentures  of  the  13th  of  May  and  1st  of  August 
1826,  and  that  fF.  Pearce  having  elected  to  take 
under  her  will,  was  bound  to  confirm  it,  and  as  directed 
the  Master  to  compute  interest  on  the  legacies  given 
by  Rhoda  Pearce,  at  the  rate  of  4/.  per  cent,  per 
annum,  from  the  end  of  one  year  from  her  death,  and 
as  directed  the  Master  to  inquire  and  state  of  what  the 
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1848.        property  consisted  which  was  subject  to  the  said  ap- 
Saward      pointment,  having  regard  to  the  said  dedaration, 

M<^DONNILL. 

The    Lord   Chancellor^   on  the  rehearing    of  the 
cause  in   June   1839^  ordered  that  the  said  decree 
be  varied  by  a  declaration  that  the  appointment  or 
will  of  Rhoda  Pearce  extended  only  over  the  one- 
third  part  of  her  property  comprised  in  the  settle- 
ment of  the  13th  of  Majfy  1826y  over  which  one-third 
she  had  a  power  of  appointment  expressly  reserved 
to  her  by  the  said   settlement;   and  also  over  the 
whole  of  her  property  comprised  in  the  indenture  of 
the  1st  of  Attgusi  1826,  subject  nevertheleaa  to  the 
estate  for  life  reserved  to  her  husband,  fF.  Pearee^ 
in  the    property  comprised  in  the    last  mentioned 
settlement;  and  that  the  annuity  and  legacies  were 
charged  on  one-third  only  of  the  property:  so  appointed ; 
and  by  striking  out  so  much  of  the  decree  as  regarded 
the  election  of  the  husband;   and  also  by  directing 
that  the  interest  on  the  legacies  bequeathed  by  HAodM 
Pearce  should  be  computed   from  the  death  of  /F. 
Prothero  Pearce^  with  other  directions  consequential 
to  the  said  declaration. 

The  effect  of  these  alterations  of  the  decree  of  the 
Master  of  the  Rolls  was— as  the  parties  to  the  caniBe 
understood  it — to  charge  the  annuity  and  legacies  only 
on  one-twenty-seventh  part  of  the  real  and  personal 
estates  originally  belonging  to  Thoma$  Proihero  and 
Samuel  B.  Proihero  immediately^  and  on  one-eight- 
teenth  part  of  the  same  real  and  personal  estates  in 
reversion,  after  the  death  of  fF.  Pearce. 

The  appeal  was  brought  against  so  much  of  the  de- 
cree as  proposed  the  alterations* 
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Mr.  Kindersley  and  Mr.  Torriano],  for  the  appellants :  1848. 
-r-The  only  question  in  this  appeal  is,  how^much  of  the  Sawakd 
real  and  personal  estates  of  the  original  owners,  Tho-  mcDonnell, 
tnds  and  Samuel  Browne  Prothero,  the  father  and 
brother  of  Mrs.  Pearce,  was  affected  by  the  appoint- 
ment contained  in  her  will.  The  conflict  between  the 
decisions  of  two  eminent  Judges  upon  the  extent  and 
effect  of  that  appointment,  and  of  the  power,  in  exer- 
cise of  which  it  was  made,  raised  an  additional  di£Bi- 
culty  in  the  case.  The  Lord  Chancellor  held  that  only 
one-ninth  of: Mrs.  P^arce's  . original  third  share,  and 
one-sixth  of  her  moiety  of  her  sister's  third  share — 
equal  to  one*twenty-seventh^  and  one-eighteienth  parts 
of  the  whole  real  and  personal  estates — were  affected  by 
the  appointment  for  payment  of  the  annuity  and  lega- 
cies.  That  appears,  from  a  note  on  counsel's  brief,  to 
have  been  the  effect  of  his  Lordship's  construction  of 
the  two  indentures  of  the  13th  of  May  and  1st  of 
August  1826,  and  of  the  terms  of  the  appointment. 
The  Master  of  the  Rolls  was  of  opinion  that  the  full 
one-third  of  the  whole  property  comprised  in  both 
indentures  was  appointed  for  the  payment  of  these 
charges. 

The  appellants  submit  that  the  construction  of  the 
Master  of  the  Rolls  was  right.  In  the  events  which 
happened,  and  which  were  provided  for  in  the  inden- 
tures of  settlement,  Mrs.  Peorc^  had  power,  first,  under 
the  indenture  of  the  13th  of  May  1826,  to  appoint,  by 
deed  or  will  immediately,  one-third  of  her  share,  that 
is^  one-ninth  of  the  whole  of  the  real  and  personal 
estates,  formerly  of  Thomas  and  Samuel  B.  Prothero, 
and  the  remaining  two-thirds  of  her  share,  equal  to 
two-ninths  of  the  whole  of  the  said  estates,  subject  to 
the   life  interest  given  by  that  indenture  to  her  hus- 

h2 
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1B4S.        band.     She  had  also  power  under  the  indenturs  of 
Saward       the  let  of  August  1826,  to  appoint  a  moiety  of  Mixry 

M'DoNNEUh  ■P^'Aw'o'b  tMrd  share— equal  to  one-Mxth  of  the 
whole  of  the  same  real  and  personal  estates, — aubject 
to  her  husband's  life  estate  therein  under  the  inden- 
ture of  the  I3th  of  May.  That  bdiig,  upon  the  pl&ia 
constnicUon  of  these  instruments,  the  extent  of  th« 
powers  thereby  reserved  to  Mrs.  Pearce,  it  became 
necessary  in  the  next  place,  to  examine  the  will,  and 
see  whether  she  did  not  thereby  exercise  the  powers 
to  thrir  full  extent.  There  could  be  no  doubt  that 
she  intended  to  do  so.  It  could  not  be  supposed  that 
she  would  charge  the  annuity  for  her  mother,  and  the 
legacies  for  the  appellant  and  for  her  husband  and 
others,  on  property  manifestly  insufficient,  when  she 
bad  power  over  property  fully  adequate,  consisting,' 
altogether,  of  the  moiety  of  the  large  real  and  personal 
estates  of  her  fether  and  brother.  The  contrary  con- 
struction ia  erroneously  inferred  from  some  forms  of 
expression  used  by  the  testatrix.  By  the  expression 
in  her  will, "  all  that  one-third  part  of  my  real  and 
personal  estate,  over  which  I  have  any  disposing  power," 
on  which  the  respondents  rely,  she  must  be  understood 
as  meaning  one-third  of  the  whole  of  the  real  and  per- 
sonal estate,  in  which  she  had  an  interest  under  the 
indentures  of  May  and  August  1820,  and  not  one- 
third  of  the  one-third  of  the  estates  comprised  in  the  in- 
denture of  May.  And  in  speaking  of  "the  remtuning- 
two-third  parts  thereof,"  she  must  be  understood  to 
refer  to  the  entire  residue,  after  the  application  of  one 
third  of  the  real  and  personal  estates  over  which  she 
had  power  of  appointment,  and  not  as  intending  to 
Npcak  of  only  that  portion  over  which  she  had  such 
power  under  the  indenture  of  the  1st  of  August. 
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'  The  petition  of  appeal  also  complained  of  that  part        ^8^8. 
of  the  Lord  Chancellor's  decree,  which  declared  that      Saward 
BO  case  of  election  was  raised  on  the  will  against  the  MeDoNNBi*Ll 
husband.  The  appellants  on  further  consideration  were 
disposed  to  submit  to  the  Lord  Chancellor's  striking 
out  that  passage- from  the  decree  of  the  Master  of  the 
Rolls;  they  complained  only  of  so  much  of  his  Lord- 
ship's decree  as  declared  that  the  appointment  in  favour 
of  theiegatees  extended  to  one-ninth  part  only  of  the 
property  comprised  in  the  indenture  of  May  1826,  and 
not  to  one-third,  as  was  held  by  the  Master  of  the 
ilolls-^that  was  the  substance  of  the  difference  be- 
tween the  two  decrees — they  also  acquiesced  in  the 
direction  that  the  interest  on  the  legacies  should  be 
computed  from  the  death  of  ff^^  Prothero  Pearce* 

[The  Lord  Chancellor  observed  that  there  was  a  re- 
hearing of  the  appeal  before  him  on  the  minutes.  He 
was  of  opinion  that  the  power  of  appointment  could 
only  operate  on  one-ninth  of  the  whole  property,  and 
lie  explfdned  to  the  parties  that  the  Master  of  the  Rolls 
must  have  meant  that.  The  appellants,  on  seeing  him 
concurring  in  the  decree  of  the  Master  of  the  Rolls, 
4;ben  said  they  were  entitled  to  more  than  either  of  the 
decrees  gave  them. 

Mr.  Turner^  counsel  for  the  respondents,  said,  they 
always  understood  his  Lordship's  decree  to  be  that 
only  one-ninth  of  the  property  comprised  in  the  deeds 
of  May  1826,  was  appointed  to  pay  the  annuity  and 
legacies. 

'  Mr.  Kindersley.  —  lliat  construction  is  impossi- 
ble. The  question  is,  whether  the  annuity  and  lega- 
cies are  not  charged  on  one- third  of  the  whole  of 
the  estates  comprised  in  the  deeds  oiMay  and  August 
1826.] 
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184a.  Mr.   7\$mer  and  Mr.  Hodgson  (with  whom  was 

Saward      Mr.  James  Campbell),  for  the  respoDdents : 
M-DoJ..^      The  »b  ,„e.«6.  iu  «..  ««  i.,  ,h«h«  M». 

Pearce*s  appointment  applied  to  more  than  one-twenty* 
seventh  and  one-eighteenth  parts  of  the  whole  pror 
perty  left  by  her  father  and  brother.  She;^  being  a 
married  woman^  could  not  appoint  any  part  al  that 
property,  except  in  yirtue  and  exercise  of  powers 
vested  in  her  by  the  indentures  of  settlement.  She 
was  by  the  first  of  them  enabled  to  appoint  one-third 
of  her  original  share.  The  appointment  executed  by 
her  in  favour  of  the  annuitant  and  Iq^tees,  as  the 
terms  used  by  her  manifestly  shew,  extended  only  to 
one-third  of  that  one-third,  and  to  one-third  of  her 
moiety  of  her  deceased  sister's  third  share.  The  re- 
maining two-thirds  she  appointed  in  favour  of  her 
husband  for  life,  and  of  her  son  in  fee;  and  in  the 
event  of  his  death,  under  twenty-one,  without  having 
issue,  then  in  favour  of  Mrs.  McDonnell.  But  the  son 
having  survived  his  mother,  the  two- thirds,  whether 
well  appointed  or  not,  vested  in  him,  and  on  his  death 
passed  to  Mrs.  M^JDonnell,  his  heiress  at  law*  Doe  v. 
Perry n  (a),  The  King.Ym  The  Marquess  ofSiaffoTd{b)y 
Doe  V.  Smeddle  (c),  Tarhuck  v.  Tarbuek^-Si  decision 
by  Lord  Cottenham  at  the  Rolls  in  1835>  and  stated 
by  Mr.  Jarman  in  his  Treatise  on  Wilb(cO-— and 
Gompertz  v.  JEllicombe  (e). 

It  was  not  necessary  to  enter  into  the  question  of 
election  against  Mrs.  Pearce*s  husband,  as  the  appeal 
on  that  point  was  abandoned.    His  rights  Under  the 


(a)  3  T.  Rep.  484.  (rf)  2  Vol.  p.  375. 

(6)  7  East.  521.  (e)  3  Myl.  &  Cr.  127. 

(c)  2  Bam.  &  Aid.  126. 
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settlenfient  were  not  in  the  least  affected  by  the  wiU^        IB^B. 
and  therefore  po  case  of  election  coul4  arise.  Saward 

Mr.  Kindetsley  in  reply,  said,  that  after  the  obser-  McDonnell. 
vations  of  the  Lord  Chancellor,  it  was  clear  that  his 
Lordship's  opinion  and  judgment  were  in  favour  of  the 
claim  of  the  appellants,  though  the  decree  was  against  it. 
The  cases  referred  to  on  the  other  side  had  no  applica- 
tion to  this  case.  It  would  now  seem  that  the  appeal 
was  not  really  against  the  Lord  Chancellor*^  judgment, 
except  on  the  case  of  election,  in  which  the  appellants 
admit  that  the  decree  of  the  Master  of  the  Rolls  was 
erroneous.  Some  prejudice  was,  perhaps,  rused  by 
that  determination  at  the  Rolls  against  the  other  parts  of 
the  case  of  the  appellants  in  the  Lord  Chancellor's  Court. 

The  Lord  Chancellor  said  he  would  search  for  his 
notes  of  his  judgment  in  the  Court  of  Chancery,  before 
the  House  gave  judgment  on  the  appeal. 


Lord  Brougham. — ^This  is  an  appeal  from  a  decree  Aogast  4. 
of  the  present  Lord  Chancellor;  and  upon  looking  into 
the  case,  my  opinion  is  in  favour  of  that  decree,  and 
against  the  decree  of  the  Master  of  the  Rolls,  which 
the  Lord  Chancellor  altered  in  its  most  material  parti- 
culars. I  have  my  Lord  Chancellor's  authority  to 
state  that,  after  having  re^considered  the  case,  and 
heard  it  argued,  he  retidns  his  original  opinion.  So 
that  here  we  both  agree.  No  other  noble  and  learned 
Lord  was  present  at  the  argument. 

By  a  settlement  of  the  13th  of  May  1826,  between 
William  Pearce  and  Rhoda  his  wife,  of  the  one  part, 
and  Thomas  Oakley  and  William  Addams  Williams^ 
of  the  other  part,  after  the  recital  of  one-third  share  of 
certidn  freehold   and  copyhold  hereditaments  being 
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1848.        hera^  it  is  stated  that  one-tliird  share  of  the  said  ftee-> 

Saward      hold  and  copyhold  hereditaments  should  be  put  in  set* 

McDoNNBLi.   ^^^'^^W  <^d  then  she^  being  a  married  woman^  could, 

of  course^  have  no  power  or  right  to  make  a  will  during 
coverture,  by  reason  of  the  coverture,  unless  in  so  ftr 
as  it  was  made  in  execution  of  the  power  which  was 
given  to  her  by  the  settlement ;  and  the  question  arose 
as  to  what  that  power  entitled  her  to  do. 

The  power  was,  first,  a  joint  appointment  by  the 
husband  and  wife,  standing  in  that  relation,  during  the 
coverture,  and  in  default  of  such  joint  appointment, 
"  then  as  to  one  equal  undivided  third  part  or  share  of 
and  in  the  same  premises/'    Now  every  thing  turned 
upon  whether  *'  of  and  in  the  same  premises"  was  to 
be  taken  as  being  of  and  in  one  third-part  of  and  in  the 
same  premises  which  were  in  the  settlement,  together 
with  the  subsequent  settlement;   or  whether  it  was 
not  confined  to  the  last  antecedent  '^  of  and  in  the  same 
premises,  one-third  part  of  the  estate,''  namely,  whidi 
was  conveyed  under  the  marriage  settlement?     The 
Master  of  the  Rolls  thought  that  it  extended  over  one 
third  of  the  whole  property.   My  Lord  Cottenham,  then 
Chancellor f  thought  that  it  extended  over  only  one*  third 
of  that  third,  and  not  over  one-third  of  the  whole 
estate  in  settlement. 

« 

My  Lords,  this  is  not  a  case  which  admits  of  any 
very  great  dissertation,  upon  either  principle  or  au- 
thority; it  turns  upon  the  mere  construction  of  that 
short  clause  in  the  settlement.  Upon  the  whole  I  am 
very  clearly  of  opinion,  that  there  was  a  miscarriage  at 
the  Rolls,  and  that  instead  of  one-third  of  the  whole, 
she  only  had  the  power  of  appointment  over  a  third  of 
that  third;  and  her  will  was  confined  to  that  power; 
of  course,  her  only  authority  bebg  that  power, — and  in 


CASES  IN  THE  HOUSE  OF  LORDS*  103 

execution  of  that  power  alone  did  she  make  that  wilI^-«-«        i848. 
•and  that  power  was  confined  to  one  third  of  that  which      Sawaro 

« 

was  in  the  settlement^  namely^  one-third  of  the  one-  mcDonnell 
third. 

I  am  also  of  opinion  that  the  doctrine  of  election^ 
namely,  that  the  husband  taking  under  the  will  should 
be  put  to  his  election,  was  not  applicable  to  this  case, 
and  that  it  was  rightly  struck  out  from  the  decree  by 
.the  Lord  Chancellor  when  he  gave  his  judgment. 

There  are  cases  a  great  deal  stronger  than  this,  with 
respect  to  the  words  used,  but  it  is  unnecesisary  to 
trouble  your  Lordships  with  them,  as  my  noble  and 
learned  friend  sees  no  reason  to  alter  his  original 
opinion,  and  as  I  have  no  doubt  whatever  that  the  first 
decision  below  was  erroneous, — that  the  second  deci- 
sion was  right,  and  that  therefore  the  second  decision 
should  be  affirmed  by  your  Lordships* 

I  do  not  know  whether,  in  this  case,  costs  were  re* 
served  below  (a).  The  respondent,  for  whom  we  give 
judgment,  must  have  the  costs  of  this  appeal,  at  all 
events.  I  do  not  know  what  was  done  with  the  costs 
at  the  Rolls.  Nothing  can  be  done  to  alter  the  costs 
'  there,  because  the  present  appellant  was  in  possession 
of  the  judgment  there;  but  the  respondent  must  have 
.  his  costs  of  this  appeal. 

Mr.  Pocock,  solicitor  for  the  appellant, — his  counsel 
being  absent, — said  that  all  the  costs  were  to  be  paid 
out  of  the  fund  in  the  cause. 

Lord  Brougham. — It  may  be  all  very  well  to  make 
the  fund  sometimes  pay  the  costs  up  to  a  certain  point, 
but  it  does  not  follow  that  it  is  to  pay  the  costs  eter- 

(a)  Vide  mpruy  p.  97. 
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,^^^'        nally : — for  ioBtance,  it  does  not  follow  that  the  fand 

Saward      is  to  be  charged  with  the  costs  of  this  appeaL     We  do 

M^DoNNXLii.  not  consider  that  right ;  indeed  we  set  our  faces  against 

it^  though  it  is  often  urged  by  learned  counsel^  when 
there  is  a  conflict  of  opinion  in  the  Courts  below^  the 
Lord  Chancellor  reversing  the  decision  of  the  Master 
of  the  Rolls  or  Vice«.Chancellor^  that  there  should  be 
no  costs  given  of  the  appeal.  But  every  case  must 
depend  upon  its  own  special  circumstances.  Therefore^ 
I  should  say^  that  unless  something  should  be  urged 
to  shew  that  the  costs  of  this  appeal  should  be  thrown 
upon  the  estate^  they  must  be  paid  by  the  appellants. 
It  does  not  at  all  follow  that  the  party  who  might  be 
justified  in  taking  the  opinion  of  the  Superior  Court 
below^  ought  not  to  be  satisfied  with  that  opinion.  It 
appears  that  the  case  had  been  very  well  considered 
below.  I  am  very  much  afraid  of  breaking  in  upon  our 
rule^  of  generally  giving  the  costs  upon  an  appeal  to  the 
party  who  succeeds.  The  appellants  may^  if  they  think 
fit,  make  an  application  to  the  Lord  Chancellor,  in  the 
course  of  next  week,  but,  as  at  present  advised,  I 
should  recommend  to  your  Lordships  to  give  the  costs 
of  the  appeal,  unless  some  cause  be  shewn  to  the  con- 
trary, because,^  it  is  one  thing  to  say,  '^  Let  the  estate 
pay  the  costs  of  taking  the  opinion  of  the  Court  once, 
or  twice  even,"  but  it  is  a  totally  different  thing  to  say, 
^^Let  the  estate  be  saddled  with  the  costs  up  to  the  very 
last  moment,  to  which  litigation  can  be  carried  on.'' 

Mr.  Hodgson. — ^In  this  case,  there  can  be  no  pre- 
tence for  any  alteration  in  the  rule  as  to  costs.  The 
appeal  must  be  dismissed,  with  costs,  especially  ais  the 
case  was  re-heard  twice  below  before  the  Lord  Chan' 
cellor. 
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Lord  Brougham. — If  there  were  two  rehearings^  I         1848. 
should  not  hesitate  for  one  moment.    We  affirm  the      Saward 
decree  generally,  with  the  costs  of  this  appeal.    The  ^cDonnbll 
former  costs  being  thrown  upon  the  estate,  there  is  no 
dispute  about  them ;  but  we  give  the  costs  of  this  ap- 
peal to  the  respondents^  unless  the  appellants  shall, 
before  this  day  week,  make  application  to  the  contrary, 
any  morning  that  the  Lord  Chancellor  sits  here. 

The  decree  of  the  Lord  Chancellor  was  accordingly 
affirmed,  with  costs. 
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1847. 
Jane  25, 28.   Robert  HARRISON     -  -    Plaintiff^ in  Error,    ' 

1848. 

July  10,      William  Sticknbt  and  Others  Defendants  in  Error. 
August  21.  *^ 

Reirotpeeiive   Thbrb  is  no  role  of  law  which  prohibits  a  retrospectiye  rate. 

Si^t'i  ^^  every  ease  of  rating  the  question  is,  whether  the  Act  un- 

der which  a  rate  is  made,  either  expressly  or  imjdiedly, 
prohibits  such  rate  from  being  retrospective. 
The  2  W.  IV.,  c.  50  (public  local)  for  draining  the  lands  ci 
Holdemess,  in  the  East  Riding  of  the  county  of  York,  con- 
tains no  prohibition  against  a  retrospective  rate.  The  com* 
missioner  under  that  act  borrowed  money  (on  which  in* 
terest  became  due),  for  the  purposes  of  the  works  directed 
by  the  act : 
Hbld,  that  a  rate  made  to  pay  off  the  debt  thus  ineorred, 
was  under  the  provisions  of  that  Act,  a  valid  rate. 


This  was  an  action  of  replevin,  and  the  plaintiff  in 
error  was  the  plaintiff  below.  The  defendants  avowed 
under  the  authority  of  the  act  of  the  2  fF.  IV.,  c.  50. 
The  defendants  replied  de  injuria^  and  the  question 
was,  whether  the  distress  made  by  the  defendants^ 
under  the  circumstances  hereinafter  mentioned,  was 
lawful. 

By  the  forty-ninth  section  of  this  act  of  Parliament, 
the  commissioner  mentioned  in  it  was  authorised  to 
enter  into  the  lands  and  grounds  within  the  limits 
of  the  said  act,  and  to  adjudge  and  determine  what 
lands  should  be  deemed  and  taken  to  be  low  lands 
and  liable  to  contribute  to  the  expences  of  the  drain- 
age thereof,  and  to  cause  a  map  to  be  made  of  such 
lands,  expressing  the  names  of  the  owners,  and  the 
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quantities  in  acres^  roods,  and  perches  of  the  same,  be* 
longing  to  each  several  and  respective  owner.  The 
determination  of  the  commissioner  on  this  point  was 
made  subject  to  an  appeal  to  the  Quarter  Sessions  for 
the  East  Riding  of  the  county  of  Yorky  which  appeal 
was  to  be  made  within  a  time  therein  mentioned.  The 
fiftieth  section  enacted,  that  '^  after  the  expiration  of  the 
time  for  making  the  appeal,  and  after  any  alteration 
was  made  consequent  upon  such  appeal,  the  commis- 
sioner should  and  might  proceed  to  assess,  tax,  and 
charge  all  the  low  lands  and  grounds,  and  the  owners 
and  occupiers  thereof,  with  such  gross  sum  and  sums 
of  money  as  he  should  from  time  to  time  find  neces- 
sary and  requisite  for  defraying  the  charges  and  ex- 
pences  attending  the  obtaining  of  the  act,  and  carrpng 
the  same  into  execution,  and  to  assess  and  rate  every 
owner  and  occupier  of  the  low  lands  and  grounds  by  ani 
acre  rate,  with  such  share,  part,  and  proportion  of  such 
gross  sum  and  sums  as  should  be  in  proportion  to  the 
number  of  acres,  which  each  such  owner  or  occupier 
had  or  was  reputed  to  have  of  and  in  the  said  low  lands 
or  grounds.' '  The  commissioner  was  to  give  twenty- 
one  days'  notice  in  writing  of  such  tax  to  be  made,  and 
of  the  time  appointed  for  payment,  and,  in  case  of  neg- 
lect to  pay  within  such  twenty-one  days,  he  was  au- 
thorized^ by  warrant,  to  levy  the  sum  by  distress. 

By  the  fifty-first  section,  the  commissioner  and  cer- 
tain valuers  named  in  the  act  were  required  to  make  a 
true  valuation  of  the  said  low  lands  and  grounds  in, 
their  then  present  state  ;  and  by  the  fifty- second  sec- 
tion the  sdd  commissioner  and  valuers  were  required, 
as  soon  as  in  the  judgment  of  the  commissioner  the 
drainage  and  works  necessary  for  effecting  the  same 
were  perfected  and  completed,  again  to  view  and  make 
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a  second  valuation  of  the  said  low  lands  and  gronndik 
in  their  drained  and  improved  state. 

By  the  fifty-third  section,  when  and  as  soon  as  the 
said  second  valuation  was  completed,  so  that  the  real 
improvement  of  the  lands  and  grounds  belonging  to 
each  owner  and  proprietor  by  means  of  the  said  drain- 
age might  be  fully  ascertained,  by  a  comparative  view 
of  the  said  two  valuations,  the  commissioner  and 
valuers  were  required  by  some  instrument  in  writing 
under  their  hands,  to  set  forth  the  names  of  all  the 
ovmers  of  the  said  low  lands,  and  the  quantity  of  acres 
belonging  to  each,  and  the  improved  value  of  such  lands, 
and  in  and  by  the  same  instrument  to  proceed  to  tax  the 
said  lands  add  owners  according  and  in  proportion  to 
the  improved  value,  with  each  owner's  respective  quola 
or  portion  of  the  costs,  charges,  and  expences  attend- 
ing the  obtaining  the  act,  and  carrjdng  the  same  into 
execution,  up  to  the  time  of  the  completing  such  in- 
strument. And  in  case  the  quota  or  portion  of  any 
owner  as  so  assessed  and  taxed  should  exceed  the  sum 
with  which  such  owner  should  have  been  taxed  by 
virtue  of  the  previous  powers  and  authorities,  that  then 
such  persons  should,  within  twenty-one  days  after 
notice  of  such  excess,  pay  the  same  to  the  commis- 
sioner, and  in  case  of  default  in  payment  of  such  excess, 
the  commissioner  was  authorized  to  enforce  payment 
by  the  same  means  as  other  taxes  were  therein  direc- 
ted to  be  recovered ;  and  the  commissioner  was  ftirther 
required  to  pay  and  apply  such  excess,  when  paid  as 
aforesaid,  in  paying  and  refunding  to  such  other  of  the 
said  proprietors,  such  sum  as  they  had  paid  over  and 
above  what  was  their  respective  quotas  and  propor- 
tions as  assessed  and  taxed  by  the  said  commissioner 
and  valuers  should  amount  unto,  and  in  case  the  monies 
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which  should  be  ndsed  for  such  excess  should  not  be 
sufficient  to  refund  to  the  said  last-named  owners  what 
they  should  have  overpaid,  then  such  deficiency  should 
be  made  good  to  them  out  of  the  next  assessment  of 
taxes  that  should  be  made  under  the  act. 

The  fifty-fifth  section  provided,  that  after  the  last 
mentioned  assessment,  the  commissioner  should  cease 
to  be  a  commissioner,  and  the  owners  of  the  said  lands 
were  authorized  to  appoint  trustees  for  the  purpose  of 
carrying  the  said  act  and  certain  other  acts  therein 
recited,  into  execution ;  and  by  the  fifty-seventh  sec- 
tion, the  trustees  were  authorized  thereafter  to  tax  the 
owners  of  the  said  lands  proportionately,  according  to 
the  tenor  of  the  last  instrument,  with  such  further  sums 
as  they  should  from  time  to  time  judge  necessary,  for 
defraying  the  expences  of  repairing  and  maintaining  the 
works,  and  any  improvements  which  might  from  time 
to  time  be  found  necessary,  and  the  salaries  of  officers 
and  other  incidental  causes. 

By  the  fifty- ninth  section,  the  tenants  were  autho- 
rized to  deduct  out  of  their  rents  the  amount  of  the 
rates  paid  by  them ;  by  the  sixtieth  section,  unoc- 
cupied lands  were  to  remain  a  security  for  the  assess^ 
ments ;  and  by  the  sixty->first  section,  tenants  for  life 
were  enabled  to  borrow  money  on  the  security  of 
their  land. 

The  seventy-third  section  enacted,  that  no  order, 
&c.,  made  by  any  justice,  nor  any  bye-law,  rule,  order, 
or  other  proceeding,  to  be  made  or  had  by  or  before  the 
said  commissioner,  by  virtue  of  the  powers  granted  by 
the  said  act,  should  be  quashed  or  vacated  for  want  of 
form  only;  and  the  seventy-eighth  section  enacted, 
that  where  any  distress  should  be  made  for  any  sum  of 
money  to  be  levied  by  virtue  of  the  act,  the  distress  it- 
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self  should  not  be  deemed  anlawful  nor  the  partiet 
trespassers  on  account  of  any  defect  or  want  of  form 
in  the  summons^  conviction^  warrant  of  distress,  or 
other  proceeding  relating  thereto^  nor  should  the  party, 
distraining  be  deemed  a  trespasser  ab  initio  on  account 
of  any  irregularity  which  should  be  afterwards  com- 
mitted, but  the  person  aggrieved  by  such  irregolarity 
should  recover  full  compensation  for  such  spedal 
damage  by  an  action  on  the  case. 

The  commissioner  appointed  by  the  act  was  fFilliam 
Stickney,  one  of  the  defendants,  and  he  and  two  other 
persons,  Godfrey  Park  and  Cornelius  Colleti,  were 
appointed  by  the  act  valuers }  and  they  continued  to 
fill  these  o£Bices  uQtil  the  completion  of  the  drainage* 
Soon  after  the  passing  of  the  act,  Stickney  adjudged 
and  determined  what  lands  ought  to  be  deemed  and 
taken  to  be  low  lands,  and  after  the  time  limited  by 
the  act  for  the  appeal,  he,  on  the  26th  of  November^ 
1833,  assessed  upon  each  owner  and  occupier  an  acre 
rate  of  2/.  per  acre,  the  amount  of  which  rate  was 
23,178;.  13«.  6c/.    This  sum  was  fully  paid. 

After  the  making  and  completing  of  this  survey,  a 
valuation  of  the  lands  in  their  then  state  was  made. 
The  commissioner  made  no  further  gross  or  acre  tax, 
but  opened  an  account  with  a  banker,  and  borrowed  at 
interest,  from  time  to  time,  such  sums  of  money  as  he 
alleged  were  necessary. 

.  On  the  28th  October,  1837^  Stickney,  Park,  and 
Collett,  by  an  instrument  of  that  date,  which  recited 
that  in  the  judgment  of  Stickney ,  the  works  of  drain- 
age, and  all  works  necessary  for  effecting  the  same, 
were  completed,  made  a  second  valuation  of  the  sud 
low  lands  and  grounds,  according  to  their  then  im- 
proved value,  in  alleged  pursuance  of  the  fifty-second 
section  of  the  act. 
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By  an  instrument  dated  the  12th  oi  January  1838,         1848. 

Stickney,  Park,  and  Collett  set  forth   the  names  of     Harrison 

the  owners  of  the  said  low  lands,  the  quantity  of  acres     Sticknby. 

belonging  to  each,  and   the  improved  value  of  such 

lands,  and  imposed  a  tax  on  the  lands,  in  proportion 

to  their  improved  value,  with  each  owner's  portion  of 

the  entire  costs  and  charges  incident  to  the  passing  of 

the  act,  and  carrying  the  same  into  execution  up  to  the 

date  of  the  instrument. 

In  this  assessment  every  person  was  assessed  with 

the  full  amount  of  his  share  of  the  whole  expenditure, 
according  to  the  improved  value  of  his  land,  and  no 
mention  was  made  or  credit  given  for  the  previous  acre 
tax.  No  owner  or  proprietor  had  over  paid  by  the 
acre  rate  his  qiwia  or  portion  of  the  expense  of  the 
drainage,  and  works  thereof,  and  there  was  consequently 
no  excess,  as  contemplated  by  the  fifty-third  section,  to 
be  recovered,  distrained  for,  or  paid  over.  The  sum  of 
Sd,027/.  10^.,  required  by  this  assessment  to  be  raised, 
included  all  the  money  borrowed^  and  interest  upon  it, 
to  the  amount  of  7000/.  odd. 

By  a  notice  dated  the  24th  of  Januarys  1838,  the 
said  fVilliam  Slickney  gave  notice  to  the  plaintiff  that 
he,  the  said  William  Slickney y  and  the  said  v^uers, 
had  assessed  all  the  said  low  lands  and  grounds,  con- 
taining in  the  whole  11,515a.  Ir.  29p.,  with  the  costs 
and  charges  incident  to  and  attending  the  obtaining  the 
said  act,  and  carrying  the  same  into  execution,  and 
which  amounted  to  the  said  sum  of  88,027/.  10^.,  and 
that  the  quota  or  portion  thereof  payable  by  the  said 
plaintiff  was  5351/.  155.  6(2.,  from  which  was  to  be  de- 
ducted the  sum  of  1202/.  \^s.  6c/.,  being  the  gross  or 
acre  tax,  which  had  been  previously  paid  in  respect  of 
his  lands,  leaving  a  sum  of  4149/.  2s.  to  be  paid,  which 
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1848.  he,  the  said  TFilliam  Stickneyy  ordered  to  be  paid  to 
Harrison  certain  bankers  on  the  28th  day  of  February  1838. 
The  money  in  question  was  duly  demanded,  and  not 
being  paid,  a  distress  was  issued  for  it,  and  then  this 
replevin  was  brought.  The  cause  was  tried  before  Mr. 
Justice  Coleridge^  who  thought  that  the  commissioner 
had  no  right  to  make  the  rate  of  October  1837,  and 
that  the  distress  was  therefore  illegal.  The  defendants 
tendered  a  bill  of  exceptions  to  his  Lordship's  direc- 
tion, which  was  argued  before  the  Court  of  Exchequer 
Chamber,  which  over-ruled  the  judgment  of  Mr.  Justice 
Coleridge,  and  gave  judgment  for  a  venire  de  novo. 
The  plaintiff  then  brought  the  present  writ  of  error. 

The  arguments  were  heard  in  the  presence  of  the 
following  Judges  :  Lord  Chief  Justice  fTilde,  Justices 
Coleridge^  Coltmmiy  Maule,  Cresswell  and  Erte^  and 
Barons  Parke,  Alderson,  Rolfe  and  Piatt. 


Mr.  Martin  and  Mr.  Crompton  for  the  plaintiff  in 
error, — The  proceedings  of  the  commissioner  here  have 
been  irregular  and  invalid,  and  the  judgment  which 
sustains  the  rate  must  be  reversed.  There  had  been 
an  acre  rate,  which  raised  one-fourth  of  what  was  re- 
quired. When  more  was  found  to  be  wanted,  the 
commissioner  opened  an  account  at  a  bank,  and  bor- 
rowed money,  on  which  interest  was  chargeable.  This 
was  a  disregard  of  the  provisions  of  the  legislature, 
and  he  cannot  now  enforce  against  the  proprietors  of 
the  lands  a  rate  which  he  has  imposed,  not  merely  to 
pay  the  expenses  incurred,  but  the  money  borrowed, 
and  likewise  the  interest  chargeable  upon  it.  The 
Court  below  was  of  opinion  that  the  money  ought 
to  have  been  raised  by  an  acre  rate,  but  seems  also  to 
have  considered  that  the  money  now  sought   to  be 
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levied,  coald  be  treated  in  efiFect  as  part  of  the  same 
tax.  That,  however^  is  but  an  evasion  of  the  statute, 
which  certainly  ^ves  the  commissioner  no  power  to 
raise  money  by  borrowing  it  of  bankers,  and  thus 
impose  on  the  owners  a  charge  of  interest  as  well  as 
principal. 

Besides,  the  rate  itself  is  not  valid.  There  is  no 
authority  given  by  this  act  to  raise  money,  except  for 
a  particular  purpose,  and  in  a  particular  manner.  The 
first  purpose  is  to  pay  the  expenses  of  obtaining  the 
act.  The  present  rate  is  not  demanded  for  that  pur- 
pose. Nor  is  it  demanded  in  the  manner  required; 
for  the  act  says  that  it  is  to  be  raised  "  from  time  to 
time,"  which  is  clearly  an  expression  employed  with 
the  very  object  of  preventing  a  retrospective  rate. 
Now  when  the  legislature  directs  that  the  money  shall 
be  raised  in  a  particular  way,  it  is  unlawful  to  raise  it 
in  any  other  way.  Parties  cannot  speculate  how  far 
another  mode  of  raising  it  will  amount  to  a  proximate 
fulfilment  of  the  intentions  of  the  legislature. 

The  rat«  is  bad,  as  being  retrospective,  and  being 
imposed  to  cover  borrowed  money.  There  is  a  legis- 
lative declaration  against  the  principle  of  borrowing 
money  in  cases  of  this  kind.  The  7th  &  8th  Fid.,  c.  86^ 
8.  19,  recites  that  many  railroad  companies  have  bor- 
rowed money  without'  authority,  and  instead  of  treat- 
ing this  as  a  mere  matter  of  form,  the  Act  provides  for 
existing  cases,  and  forbids  the  practice  in  future.  The 
73rd  clause  of  the  Holdemess  Act  relates  to  orders 
made  by  justices  and  by  the  commissioner  under  other 
clauses,  and  shews  that  the  mode  of  proceeding  is  not 
here  a  mere  matter  of  form.  The  case  of  Cortis  v.  The 
Kent  fVaterworks  Company  (a)  may  be  referred  to 

(a)  7  B&m.  &  Cres.  314-344. 
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1848.        for  the  opinion  of  the  Court  of  Queen's  Bench  on  this 
Harrison     point.     There^  under  a  jail  act,  it  was  held  that  the 
Sticknbt.     commissioners  could  not  make  a  retrospective  rate  to 
reimburse  themselves,  in  one  year,  money  which  they 
had  pwd  in   a  preceding  year.      The  King  v.  fFa- 
vell{h)  shews  that  a  rate  cannot  be  made  to  repay 
money  borrowed  to  repair  and  rebuild  a  workhouse, 
.and  The  King  v.  Flintshire  {c)  is  a  case  in  which, 
under  circumstances  similar  to  the  present,  an  order 
of  sessions  to  pay  a  county  treasurer  a  sum  to  enable 
him  to  reimburse  certain  persons  for  an  antecedent 
debt,  was  held  bad.     Yet  there  the  treasurer  had  acted 
with  perfect  good  faith  under  the  authority  of  a  previous 
order  of  the  sessions.    The  case  of  fFbods  v.  Jleed  (d), 
where  it  was  held  that  under  the  Municipal  Corporation 
Act  the  council  of  a  borough  has  no  power  to  make  a 
retrospective  rate,  is  also  in  point,  and  the  Act  7th  fF'.  4, 
and  1  f^ict.f  c.  81,  was  passed  in  consequence  of  that 
decision^  as  it  was  found  that  in  certain  instances  the 
existence  of  such  a  power  was  absolutely  necessary, 
and  in  them  it  has  been  expressly  given  by  the  le- 
gislature.     The  doctrine  to  be  found  in  the   cases 
already  cited  was  fully  applied  in  Farlar  v.   CAef- 
terton  {e). 

It  is  clear  from  all  these  authorities  that,  in  princi- 
ple, the  mode  of  proceeding  by  borrowing  money,  and 
then  making  a  rate  to  pay  off  the  loan  and  the  interest, 
is  one  which  cannot  be  sanctioned.  The  necessary 
result  is  to  throw  the  burden  of  the  improvements 
unequally  on   different  persons.       This   was   felt  so 

(6)  1  Doug.  116.  {d)  2  Mee.  h  W.  777. 

(c)  5  Bam.  &  Aid.  761 ;  (e)  2  Moore,  Pr.  C.  Gas. 
2  Dowl.  &  Ry.  843.  330. 
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strongly  in  The  King  v.  Haworth{f)i  that  a  rate, 
which  was  in  part  prospective,  was  refused  to  be  en- 
forced^ becajise  it  was  also  in  part  retrospective.  The 
tenants  for  the  first  few  years  will  pay  nothings  but 
the  whole  charge  will  be  thrown  on  the  reversioner. 
This  was  a  result  which  the  legislature  expressly 
desired  to  prevent. 

The  rate  here  was  made  without  authority.  The 
making  of  it  was  entirely  beyond  the  jurisdiction  of 
the  commissioner.  It  is  therefore  an  absolute  nullity, 
for  the  same  rule  of  law  applies  to  such  a  matter  as 
was  applied  by  the  Court  of  King's  Bench  to  an  order 
of  removal  in  the  case  of  The  King  v.  Chilvers* 
coton  {g). 

The  ruling  of  the  Judge  at  the  trial,  that  the  defen- 
dants had  no  power  to  raise  the  money  in  this  manner, 
was  therefore  perfectly  correct ;  and  the  overruling  of 
his  opinion  by  the  Court  of  Exchequer  Chamber  was 
erroneous.  After  the  month  of  October  1837,  the 
power  of  the  commissioner  to  make  a  rate  was  gone ; 
and  this  point  is  of  considerable  importance,  because 
this  is  not  the  case  of  a  mere  single  Act  of  Parliament 
with  respect  to  the  drainage  of  this  particular  district, 
but  there  are  many  other  acts,  and  many  other  districts, 
which  must  be  affected  by  the  decision  in  this  case. 

The  53rd  section,  on  which  the  question  is  raised, 
is  directed  to  two  objects.  The  first  is  to  enable 
the  commissioner  to  put  on  every  man  his  fair  propor- 
tion of  the  expense  of  the  drainage ;  the  second  is  to 
afford  to  the  trustees,  who  are  to  be  appointed  after 
that  time,  the  scale  by  which  the  subsequent  taxation 
shall  be  levied  for  the  purposes  and  the  benefit  pf  the 
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(/)  12  East,  556. 


(g)  8  Term  Rep.  178. 
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country.  After  the  second  valuation  in  October  1837^ 
Harrison  all  that  the  comiuiasioner  had  to  do  was  to  make  an 
assessment^  and  anything  beyond  that  is  an  abuse  of 
his  power^  and  cannot  be  supported  by  the  provisions 
of  the  act  of  Parliament.  Powers  such  as  are  con- 
ferred by  this  act  must  be  construed  strictly ;  and  the 
right  of  an  individual  to  levy  money  by  his  own  mere 
will  should  be  shewn  to  be  such  as  are  ezerdsed,  not 
merely  to  the  satisfaction  of  lawyers,  but  to  the  least 
detriment  of  the  persons  who  are  liable  to  pay.  The 
power  to  make  a  retrospective  rate  was  foreseen  by 
the  legislature,  and  is  confined  by  the  act  to  a  case 
of  absolute  necessity,  namely,  that  of  defraying  the 
expense  of  obtaining  the  act.  In  all  other  instances, 
it  must  be  prospective.  There  are  good  reasons  why 
this  rule  should  be  strictly  adhered  to. 

The  original  estimate  for  the  work  was  20,000/. 
Four  or  five  years  afterwards,  the  sum  found  to  be  re- 
quired, was  above  90,000/.  The  legislature  never 
intended  to  give  a  commissioner  power  to  obtain  mo- 
ney by  loan  for  the  purpose  of  carrying  on  works  so 
enormously  exceeding  the  original  estimate.  Where  a 
power  to  raise  money  after  the  expeiice  has  been  in- 
curred was  intended  to  be  given,  as  in  the  case  of  pay- 
ing the  expences  of  the  act,  it  is  expressly  given.  All 
that  the  53rd  section  intended  was,  to  make  a  man  lia- 
ble to  pay  the  excess,  as  ascertained  by  the  second  va- 
luation, over  what  he  had  already  paid  ;  and  the  com- 
missioner is,  by  that  section,..anthori8ed  only  to  do  that 
which  is  necessary  to  equalize  the  burdens.  Here  he 
has  done  nothing  of  the  sort ;  for  there  does  not  appear 
to  have  been  any  payment  of  excess  to  require  him  to 
restore  that,  and  thus  make  all  pay  according  to  their 
quota  of  improvement. 
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The  78th  section  is  one  of  an  ordinary  kind.  It  re- 
fers to  proceedings^  lawful  of  themselves,  but  irregularly 
carried  out,  and  protects  the  party,  who  commits  a  mere 
irregularity  of  form,  from  being  liable  as  a  trespasser. 


1848. 
Harrison 
Sticknet. 


Sir  jP.  Kelly  and  Mr.  Watson^  for  the  defendants  in 
error; 

The  facts  of  thid  case  shew  that  the  commissioner  is 
justified  in  what  he  has  done.  The  act  was  passed  in 
May  1832;  he  was  not  appointed  till  November  of 
that  year,  'and  it  was  therefore  impossible  that  all  he 
did  should  be  anticipatory.  The  second  valuation  too, 
was  necessarily  made,  after  a  large  sum  of  money  had 
become  due ;  for  it  was  impossible,  until  after  the  works 
had  been  completed,  to  ascertain  how  much  the  lands 
had  been  improved  in  value  by  those  works.  It  is  said 
that  the  commissioner  had  no  power  to  borrow  money, 
but  he  was  bound  to  perform  the  works^  He  could 
not  tell  by  anticipation  how  much  those  works  would 
cost,  nor  what  would  be  the  amount  of  improved  value 
received  by  each  [portion  of  land ;  he  could  not  there- 
fore make  anticipatory  assessments,  &c.,  consequently 
the  only  course  for  him  to  pursue  was,  to  borrow  mo- 
ney, to  be  repaid  when  the  works  had  been  finished 
and  the  value  of  the  improvements  had  been  ascer- 
tained. For  the  purposes  of  this  act  it  was  absolutely 
necessary  that  the  legislature  should  vest  in  the  com- 
missioner a  large  discretion  as  to  the  mode  of  proceed- 
ing, and  if  he  possessed  the  right  to  exercise  this  dis- 
cretion, this  House  will  not  inquire  whether  he  exer- 
cised it  in  the  best  possible  manner. 

The  cases  cited  are  inapplicable.    In  Cortis  v.  The 
Kent   JVaterworks  Company  (a),  the   tax  was  to  be 

(a)  7  Barn.  &  Cr,  514. 
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levied  upon  the  occupiers  of  land ;  here  it  is  a  tax  upon 
the  owners  of  lands^  and  therefore  the  principle  ot 
law  which  discountenances  retrospective  rates  does  not 
apply^-- besides  which^  this  act  allows  tenants  who 
shall  pay  the  rate  to  deduct  such  payment  from  their 
rents.  The  necessity,  therefore,  is  not  the  same  in  the 
two  cases.  The  case  of  The  King  v.  Haworth  {b),  did 
not  depend  on  the  words  of  a  particular  act  of  P^ 
liament,  but  on  the  general  rule  of  law.  Here  it  is 
the  reverse.  The  King  v.  Flintshire  (c),  and  Woods 
V.  Ite€d{d),  are  cases  where  the  tax  was  to  be  raised 
from  time  to  time  upon  the  occupiers  of  the  land.  There 
is  however  one  case  to  which  attention  has  not  been 
called,  but  which  distinctly  establishes  that  a  rate  may 
be  made  to  pay  for  work  actually  done,  and  for  law 
expences.  That  is  the  case  of  The  King  v.  The  Com- 
misssoners  of  Sewers  of  the  Tower ^  Hamlets  (e),  where 
it  is  said  (/),  ^^  There  can  be  no  doubt  that  the  nature 
of  the  duty  of  the  commissioners,  who  may,  in  many 
instances,  be  called  on  to  repair  works  injured  by  vio- 
lent floods  or  other  accidents,  requires  that  they  should 
have  power  to  do  so  without  waiting  until  an  assess- 
ment can  be  made,  and  the  rate  raised ;  and  the  case 
of  the  Level  of  Hull  (g),  is  an  express  authority  that  a 
rate  may  be  made  to  reimburse  charges  already  in- 
curred." The  similarity  of  the  duties  of  the  commis- 
sioners in  the  two  cases  makes  that  case  peculiarly 
applicable  to  the  present. 

This  is,  in  fact,  a  question  as  to  the  exercise  of  the 
discretionary  power  of  the  commissioners,  and  as  such, 
ought  not  to  be  entertained :  but  supposing  the  House 


(b)  12  East.  556. 

(c)  5Barn.  &  Aid.  761. 
\d)  2  Mee,  &  W.  777. 


(e)  1  Bam.  &  Aid.  232, 

(/)  lb.  p.  238. 

(g^)  2  Strange,  1127. 
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to  inquire  whether  the  discretion  of  the  commissioner 
has  been  rightly  exercised,  it  is  submitted  that  the 
circumstances  of  the  case  shew  it  to  have  been  so. 
As  to  the  objection  that  these  rates  were,  in  part  at 
least,  intended  to  repay  borrowed  money,  the  answer 
is,  first,  the  necessity  to  borrow,  and  next,  that  if  the 
borrowing  was  improper,  that  cannot  be  made  an  ob- 
jection to  the  rate ;  for  there  is  nothing  on  the  face  of 
the  rate  itself  which  shews  that  the  money  had  been 
borrowed,  or  that  the  rate  was  raised  to  repay  bor- 
rowed money.  It  is  submitted,  therefore,  that  this 
rate  is  good,  both  in  substance  and  form,  and  that  this 
judgment  must  be  sustained,  and  the  bill  of  exceptions 
dismissed. 

Mr.  Martin  replied. 

The  Lord  Chancellor  put  the  following  question  to 
the  Judges  {Fide  supra,  p.  112)  : 

*'  Whether  the  plaintiff  in  error,  or  the  defendants 
in  error,  are  entitled  to  judgment  ?  "  Time  was  given 
them  to  consider  their  answer. 
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Mr.  Baron  Parke. — In  answer  to  your  Lordshipsf 
question  whether  the  plaintiff  or  defendants  in  error 
are  entitled  to  judgment  on  the  bill  of  exceptions  in 
this  case,  all  the  Judges  who  heard  the  argument  at 
your  Lordships  bar  are  of  opinion  that  it  ought  to 
be  in  favour  of  the  defendants  in  error.  The  facts 
stated  in  the  bill  of  exceptions,  which  it  is  necessary  to 
notice,  are  very  few. 

By  an  act  of  Parliament  for  draining  and  im- 
proving certain  low  grounds  and  cars  in  HoldernesSy 
and  which  received  the  Royal  Assent  in  May  1832, 
the  defendant  TFilliam  Stickney  was  appointed  com- 
piissioner  for  carrying  it  into  execution,  and    God- 
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frejf  Park  and  Cornelius  Collett  were  thereby  ap- 
pointed valuers.  By  the  forty-ninth  section  of  that 
Act  the  commissioner  was  directed,  as  soon  as  con- 
yeniently  might  be,  to  determine  what  lands  andgrounds 
ought  to  be  deemed  low  lands  and  to  contribute 
to  the  charges  of  the  drainage,  and  to  cause  a  full 
and  complete  map  or  plan  of  all  the  same  low  lands  and 
grounds  to  be  made,  expressing  the  names  of  die 
several  owners,  and  describing  the  quantities  in  acres, 
roods,  and  perches,  of  all  the  same  low  lands^  which 
map  was  to  be  lodged  with  the  clerk  of  the  commis- 
sioner, and  a  duplicate  with  the  clerk  of  the  peace  for 
the  east  riding  of  Yorkshire.  Against  such  decision  of 
the  commissioner  any  landowner  might  appeal  within 
a  certain  time.  By  the  fiftieth  section,  the  commis- 
sioner was  empowered,  after  the  expiration  of  the  time 
allowed  for  appeals,  to  proceed  to  assess,  tax,  and 
charge  all  and  singular  the  said  low  lands  and  grounds, 
and  the  owners  and  occupiers  thereof,  *^with  such 
gross  sums  of  money  as  he  the  commissioner  should 
from  time  to  time  find  necessary  and  requisite  for  de- 
fraying the  charges  and  expenses  incident  to  and 
attending  the  obtaining  and  passing  of  that  act,  and 
carrying  the  same  into  execution,  and  to  assess,  rate, 
and  charge  every  owner  and  occupier  of  the  said  low 
lands  and  grounds  by  an  acre  rate,  &c. "  By  the  51st 
section,  the  commissioner  and  valuers  were  directed,  as 
soon  as  the  surveys  and  schedules  were  completed,  to 
make  a  true  and  perfect  valuation  of  all  the  low  lands 
and  grounds  in  their  then  state ;  and  by  the  52nd  sec- 
tion, they  were  required,  as  soon  as  the  drainage  was 
perfected,  again  to  view  and  make  a  second  valuation  of 
all  the  said  lands  and  grounds  to  be  drained  and  im- 
proved by  virtue  of  that  act  in  their  then  state.  The 
53rd  section  is  very  important ;  by  it  the  commissioner 
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and  valuers  were  directed  to  ascertain  the  real  improve- 
ment of  the  lands  belonging  to  each  proprietor,  by  re- 
ference to  the  two  valuations  before  mentioned,  and 
by  some  instrument  in  writing  to  show  how  much  each 
owner's  land  had  been  improved,  and  by  the  same 
instrument  proceed  to  assess,  tax,  and  charge  the  lands 
and  grounds  of  all  and  every  such  owners  and  pro- 
prietors, according  and  in  proportion  to  such  improved 
value,  with  his,  her,  or  th^  respective  quota  or  portion 
of  the  costs,  charges,  and  expenses  of  obtaining  the 
act  and  carrying  the  same  into  execution  up  to  the  time 
of  making,  executing,  and  completing  such  instrument 
and  taxation  ;  and  in  case  the  gtwia  or  portion  of  any 
such  owner  or  proprietor,  so  to  be  assessed  and  taxed  by 
the  said  commissioner  and  valuers  as  aforesaid,  shall  ex- 
ceed the  sum  with  which  such  owner  or  proprietor 
shall  have  been  assessed  and  taxed  by  virtue  and  in 
pursuance  of  the  powers  and  authorities  herein-before 
given  to  the  said  commissioner  and  valuers,  then  such 
proprietor  or  person  so  interested  as  aforesaid  shall 
within  twenty  one  days  after  notice  in  writing  under 
the  hand  of  the  said  commissioner,  of  such  excess  shall 
be  given  to  him  or  her,  &c.,  pay  the  same  excess  to  the 
clerk,  receiver,  or  collector  of  the  said  commissioner ; 
and  in  case  of  default  the  commissioner  was  authorised 
to  recover  and  enforce  payment  by  such  ways  and 
means  as  any  other  assessments  or  taxes  are  therein 
^ected  to  be  recovered.  (Section  50  had  previously 
given  a  power  to  distrain  for  the  acre  rate,  and  section 
54  gave  such  powers  as  to  any  rate.)  The  53rd  section 
then  specified  the  purposes  to  which  the  taxes  so  levied 
were  to  be  applied. 

The  commissioner  proceeded  duly  to  appoint  and 
determine  what  were  low  lands,  and  made  the  map 
and  plan  and   schedules  as  directed  by  the  act.    As 
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soon  as  the  time  allowed  for  appeals  had  elapsed, 
the  commissioner  and  valuers  made  a  perfect  yalu- 
Stxcknbt.  A^ion  of  the  lands  in  their  improved  state.  Tlie 
commissioner  then  made  an  acre  rate  on  the  whok  of 
the  low  lands^  which  was  levied.  He  afterwards  bor- 
rowed money  of  certain  bankers  at  Beverley  to  fBj 
the  expenses  of  the  drainage^  and  made  no  other  rale 
until  after  the  works  had  been  perfected  and  comple- 
ted. The  commissioner  and  valuers  then  made  a 
second  perfect  valuation  of  the  lands  in  their  improved 
state^  and  by  comparison  of  the  two  valuations,  ascer- 
tained the  real  improvement  of  the  lands  of  eacli  pro- 
prietor, and  then  assessed  and  taxed  the  lands  of  each 
proprietor  in  proportion  to  the  benefit  that  he  bad 
received.  The  plaintiff  was  on  this  principle  assessed 
and  taxed  at  5,351/.  155.  6d.,  which  exceeded  the  sum 
which  has  been  already  paid  in  respect  of  his  lands  by 
the  sum  of  4,149/.  2^.  This  latter  sum  was  duly  de- 
manded ;  and,  the  plaintiff  not  having  paid  it,  a  distress 
warrant  was  granted  by  the  commissioner  and  five  trus- 
tees appointed  under  the  56th  section  of  the  act.  The 
plaintiff  brought  an  action  of  replevin.  The  defendants 
avowed  the  taking  by  virtue  of  the  powers  given  by  the 
statute.  The  learned  judge  who  tried  the  cause  ruled 
that  the  commissioner  and  valuers  had  no  power  to 
make  and  levy  the  assessment  and  tax  in  question,  and 
that  the  plaintiff  was  entitled  to  recover,  to  which  direc- 
tion a  bill  of  exceptions  was  tendered ;  and  a  writ  of 
error  having  been  brought,  the  Court  of  Exchequer 
Chamber  awarded  a  venire  de  novo. 

We  are  of  opinion  that  that  judgment  was  right. 
The  material  question  in  the  case  was,  whether  the 
commissioner  under  this  Act  of  Parliament  had  a  power 
to  make  a  rate  to  reimburse  expenses,  or  a  retrospective 
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rate ;  and  the  greater  part  of  the  argument  for  the  plain- 
tiff in  error  was  devoted  to  showing,  by  analogy  to  the 
cases  of  poor  rates  and  other  rates  under  sereral  Acts  of 
Parliament  which  were  referred  to^  that  he  could  not  do 
so.  From  these  cases  a  supposed  rule  of  law  was  at- 
tempted to  be  deduced^  that  there  could  be  no  retrospec- 
tive rate^  or  rate  for  paying  bygone  expenses. 

Tlie  power  of  the  commissioner  depends  upon 
the  construction  of  this  particular  act ;  there  is  no 
rule  of  law  which  prohibits  a  retrospective  rate.  That 
depends  upon  the  intention  of  the  legislature^  and 
the  question  is^  whether  the  act  under  which  each 
rate  is  made^  does  so  expressly  or  impliedly.  We* 
are  of  opinion  that  by  this  act  the  largest  dis- 
cretion is  vested  in  the  commissioner^  who  is^  no 
doubt,  selected  by  the  parties  obtaining  the  Act  from 
the  confidence  they  repose  in  him,  to  make  one  or 
more  rates,  and  at  such  time  or  times  as  he  may  think 
fit,  and  for  expenses  incurred  and  to  be  incurred. 
To  have  fixed  rates  for  a  small  or  limited  amount, 
at  particular  times,  might  have  been  very  incon* 
venient,  troublesome  in  collection,  and  unnecessary 
from  the  state  -of  the  works  then  going  on ;  to  fix  them 
at  longer  intervals  might  also  be  inconvenient.  To 
avoid  such  inconveniences,  instead  of  providing  that 
rates  should  be  made  at  any  certain  time,  for  any  cer- 
tain amount,  or  within  certain  limits  of  time  or  amount, 
the  parties  obtaining  the  private  act  have  agreed  to  in- 
vest, and  the  legislature  has  carried  that  agreement 
into  effect  by  investing,  the  commissioner  with  the  ab- 
solute discretion  to  make  rates,  without  any  appeal  for 
the  abuse  of  it,  or  any  means  of  control,  except  those 
which  are  given  by  the  power  of  electing  another  com- 
missioner at  the  end  of  a  certain  time,  or  the  removal 
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1848.  of  the  existing  commissioner  for  misconduct.  If  the 
Harrison  psrties  had  intended  to  fetter  this  absolute  discreticniy 
c     ^'  they  have  themselves  to  blame  for  not  taking  proper 

precautions  against  the  abuse  of  the  unlimited  power, 
by  suggesting  provisions  for  that  purpose,  to  be  intro- 
duced into  the  act  of  Parliament.  As  it  is,  the  whole 
scheme  of  the  act  shews  that  the  discretion  is  unlimi- 
ted, including  the  power  of  making  one  or  more  rates, 
and  providing  money  beforehand,  or  makii^  retrospec- 
tive rates.  I'he  forty-ninth  section  requires  the  com- 
missioner to  do  many  things  which  would  occasion  the 
outlay  of  a  large  sum  of  money  before  he  can  be  in  a 
condition  to  impose  any  rate  or  tax;  and  then  the 
fiftieth  section  gives  him  power  to  raise,  by  an  acre 
rate,  such  sums  of  money  as  he  (the  commissioner) 
shall  from  time  to  time  find  necessary  and  requisite  for 
defraying  the  charges  and  expences  incident  to  obtain- 
ing the  act  and  carrjdng  it  into  execution.  Power  is 
therefore  given  to  raise  money  for  the  payment  of  ex- 
pences already  incurred,  and  the  time  of  raising  it  is 
left  entirely  in  the  discretion  of  the  commissioner ;  and 
giving  this  extensive  discretion  to  the  comimssioner 
with  regard  to  the  sums  to  be  raised  and  the  time  of 
raising  them,  is  quite  consistent  with  other  parts  t>f  the 
act;  for  by  section  seventeen  he  is  authorized  to  give 
directions  for  the  making  and  executing  all  works  that 
he  shall  think  necessary,  and  to  appoint  engineers^  sur^ 
veyors,  collectors,  and  other  officers,  agents,  and  ser- 
vants, at  his  discretion,  and  to  pay  them  such  reason- 
able salaries  and  remunerations  as  be  shall  order  and 
appoint.  In  short,  the  owners  of  lands  to  be  improved 
by  the  drainage  appear  to  have  given  the  commissioner 
unlimited  authority  to  execute  the  objects  of  the  act  in 
such  manner  and  at  such  cost  as  he  thought  fit,  resenr- 
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ing  to  themselves  only  the  power  of  electing  another 
at  the  end  6f  three  years,  or  (sections  seven  and  nine) 
to  remove  him  at  any  time,  if  dissatisfied  with  his  con« 
duct.  Bat  whether  they  have  this  redress  or  not,  is 
immaterial,  if  by  the  act  an  absolute  discretion  is 
given.  By  the  exercise  of  that  discretion  they  are 
bound;  and  the  propriety  of  its  exercise  cannot  be 
called  in  question  in  this  action,  whatever  reason  there 
may  be  to  doubt  it.  The  Court  of  Exchequer  Chamber 
recently  decided  a  similar  point  as  to  a  rate  made  by 
commissioners  of  sewers,  who  are  ^^  to  cause  repara- 
tions and  amendments  to  be  made,  as  the  case  shall 
require,  after  their  wisdom  and  discretion."  That 
Court  held  that  after  the  commissioners  had  exercised 
their  discretion,  no  court  of  law  in  which  an  action  was 
brought  for  anything  done  by  them  in  carrying  it  into 
effect,  had  the  power  to  question  or  review  the  exercise 
of  that  discretion, — that  it  must  be  assumed  to  be  cor- 
rect in  all  respects,  and  that  the  plaintiff  would  not  be 
permitted  to  complain  of  it  in  that  action  ;  St,  Cathe- 
rine's  Dock  Company  v.  Higgs  {a). 

It  seems  clear  therefore,  that  when  the  works  neces- 
sary for  effecting  the  intended  drainage  had  been  com- 
pleted, the  commissioner  might  have  raised,  by  an  acre 
rate,  the  whole  sum  for  which  the  assessment  and  taxa- 
tion now  culled  in  question  were  made  (except,  perhaps, 
the  expence  of  the  second  survey  and  valuation),  and 
having  so  raised  that  money,  might,  with  the  assistance 
of  the  valuers,  have  made  an  assessment  and  taxation 
precisely  similar  to  that  in  dispute,  and  have  thereby 
compelled  those,  who  had  not  by  the  acre  rate  been 
compelled  to  pay  a  portion  of  the  whole  expense  of  the 


1848. 
Haerison 

V. 

Sticknet. 


(a)  16  Law  Jouni.,  Q.  B.,  377;  10  Q.  B.,  641. 
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survey  and  valuation,  in  proportion  to  the  benefit  that 
they  had  received,  to  pay  the  difference.  In  either  events 
the  sum  to  be  paid  by  the  plaintiff  would  have  been  the 
same ;  and  it  is  a  mere  matter  of  form  whether  he  is 
compelled  to  pay  it  by  an  acre  rate,  or  by  the  rate  ap- 
portioning the  sums  paid  to  the  benefit  received,  or 
part  by  one,  and  the  remainder  by  the  other.     And  it 
seems  to  us,  that  when  the  drainage  had  been  com- 
pleted, and  the  benefit  received  by  each  proprietor  could 
be  ascertained,  it  would  have  been  a  very  idle  proceed- 
ing ta  make  and  levy  an  acre  rate  pressing  unequally 
on  the  various  proprietors,  because  not  in  proportion  to 
the  benefit  received,  and  then  to  raise  another  rate 
merely  to  remedy  the  injustice  done  by  the  former. 
If,  therefore,  the  proceeding  of  the  commissioners,  in 
making  and  levying  the  rate  under  which  the  goods  of 
the  plaintiff  in  error  were  distrained,  had  not  been 
strictly  regular,  we  think  it  would  have  been  substan- 
tially so,  and  a  sufficient  answer  to  this  action.    But  it 
seems  to  ]us,  that  the  course  pursued  was  strictly  within 
the  fifty-third  section  of  the  act,  in  the  case  which  has 
happened.    Before  the  drainage  works  were  commen- 
ced, a  valuation  was  made  of  the  low  lands,  in  their 
then  state;  when  the  drainage  had  been  completedj 
another  valuation  was  made  of  the  same  lands  in  their 
then  state ;  so  that  the  real  improvement  of  the  lands 
of  each  proprietor  was  ascertidned.    The  commissioners 
and  valuers,  by  an  instrument  in  writing  under  their 
hands,  set  forth  the  names  of  all  the  proprietors  of  the 
low  grounds,  and  the  number  of  acres  belonging  to 
each ;  and  did  by  the  same  instrument  assess,  tax,  and 
charge  the  lands  and  grounds  of  all  and  every  such 
owners  and  proprietors,  according  and  in  proportion 
to  such  improved  value,  with  his,  her,  and  their  respec- 
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live  quota  or  portion  of  the  costs,  charges,  and  expen-        1848. 
ces,  incident  to  obtaining  the  act  and  carrying  it  into     Harrison 
execution,  up  to  the  time  of  making  and  completing     Sticknef. 
that  instrument  and  taxation.    The  guota  and  portion 
of  the  plaintiff  in  error  did  not  exceed  the  sum  with 
which  he  had  been  assessed  and  taxed,  in  pursuance  of 
the  power  to  raise  acre  rates.    Notice  of  that  excess 
was  duly  given,  and  the  money  not  having  been  paid 
within  the  time  limited  by  the  act,  it  was  levied  by  dis* 
tress  under  a  warrant  granted  by  the  commissioner,  as 
directed  by  the  fiftieth  section,  with  reference  to  acre 
rates ;  which  mode  of  proceeding  is  also  made  applic- 
hble  to  levying  the  rate  made  under  the  fifty-third  sec- 
tion.    The  latter  part  of  this  section  specifies  the  pur- 
poses to  which  the  money,  when  received,  is  to  be  ap- 
plied ;  but  that  does  not  a£Fect  the  regularity  of  the 
proceeding  in  making  and  levying  the  rate.    The  direc- 
tion of  the  statute  as  to  the  application  of  the  money, 
is  merely,  that  to  those  who  have  already  paid  more 
than  their  quota  the  excess  shall  be  refunded,   and 
does  not  contain  any  enactment  that  if  the  money  raised 
is  not  expended  by  such  refunding,  it  may  not  be  ap- 
plied to  the  payment  of  liabilities  incurred  for  the  drain- 
age works. 

We  are  therefore  of  opinion,  that  the  objections  made 
to  the  rate  in  question  fail ;  and  that  it  constitutes  a  good 
defence  to  this  action,  under  the  avowry  and  cognizance 
on  the  record  ;  and  consequently  that  on  the  bill  of  ex- 
ceptions the  defendants  in  error  are  entitled  to  judgment, 
and  that  a  venire  de  novo  ought  to  be  awarded. 


The   Lord  Chancellor. ^^My  Lords,  this  case  was     Jugusi2\. 
argued  before  the  learned  Judges,  and  there  has  been 
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1848.  a  unanimous  opinion  of  the  Judges  delivered  by  Mr. 
Harrison  Baron  Parke^  which  enters  very  fully  into  the  ques- 
Sticknky  ^'^"'  '^^^  learned  Judges  came  to  a  conclusion^  in 
which,  after  having  carefully  considered  the  reasons  on 
which  that  conclusion  was  founded^  I  entirely  concur. 
I  am  of  opinion  that  the  judgment  ought  to  be  for  the 
defendants  in  error^  and  that  a  venire  de  novo  ought  to 
be  awarded  ;  and  I  therefore  move*  that  the  judgment 
of  the  Court  below  should  be  affirmed^  with  costs. 

Lord  Brougham. — My  Lords,  I  considered  this  case 
when  I  sat  here  for  my  noble  and  learned  friend,  some 
weeks  ago ;  and  I  entirely  agree  with  the  unanimous 
opinion  then  delivered  by  the  learned  Judges.  They 
have  come  to  a  right  construction  of  the  statute,  and 
we  ought  to  give  judgment  for  the  defendants  in  error. 

Judgment  affirmed,  and  venire  de  novo  awarded,  with 
costs  {a). 

(a)  This  case  was,  on  the  SOth  of  April,  1849,  brought 
under  the  consideration  of  the  House,  on  an  application  to 
revise  the  judgment,  so  far  as  it  allowed  costs,  as  the  plaintiff 
in  error  contended  that  the  House  had  no  power  to  grant 
costs  upon  an  award  of  venire  de  novo.  The  case  was  only 
argued  on  one  side,  and  was  then  ordered  to  stand  over,  that 
a  search  might  be  made  for  precedents. 
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Lady  Edward  Thynnb  (by  next  Friend)  Appellant.  i847. 

Thk    Eabl    of    Glengall    and    thel^^    ^^^^^    ^^^il'^' 

CouNTKsa  his  Wife,  and  Others     -  f  ^  *^^?- 

And 
The  Earl  and  Countess  of  Glengall    Appellants. 

Lady  Edward  Thynnb^  and  Others  -    Respondents, 


August  21. 


A  FATHER  having,  upon  the  marriage  of  his  daughter,  agreed  Portitm. 
to  give  her  a  portion  of  100,000/.,  transferred  one- third  Debt.    < 
part  thereof  in  stock  to  the  four  trustees  of  the  marriage  settle-  Request  of 
ment,  and  gave  them  his  bond  for  transfer  of  the  remainder  V^f^V^V 
in  like  stock  upon  his  death,  the  latter  stock  to  be  held  by  them  ^^'Kraww*. 
on  trust  for  the  daughters  separate  use  for .  life,  and  after 
her  death  for  the  children  of  the  marriage,  as  the  husband 
and  slie  should  jointly  appoint.     The  father  afterwards  by 
his  wiU  gave  to  two  of  the  trustees  a  moiety  of  the  residue 
of  his  personal  estate,  in  trust  for  the  daughter's  separate 
use  for  life,  remainder  for  her  children  generally  as  she 
should  by  deed  or  will  appoint : 

Held,  that  the  moiety  of  the  residue  given  by  the  wiU  was  in 
satisfaction  of  the  sum  of  stock  secured  by  the  bond,  not- 
withstanding the  differences  of  the  trusts ;  and,  it  being 
found  to  be  for  the  benefit  of  the  daughter  and  her 
children,  if  any  she  should  have,  to  take  under  the  will,  she 
was  bound  to  elect  so  to  take.     {Vide  post,  153-4.) 

A  father  having  agreed  to  settle  a  certain  sum  for  the  benefit  Marriage. 
of  his  daughter  and  the  children  of  her  intended  marriage  Incomplete 
with  Lord  G.,  a  memorandum  of  the  terms  of  the  settle-  Agreement, 
ment  was  by  his  direction  written  by  his  solicitor,  and  ^^^t^perform' 
approved  of  by  him  and  Lord  G.,  and  he  gave  the  solicitor  ^^^' 
instructions  to  prepare  such  settlement,  but  died  before 
the  same  was  ready  for  execution,  having  by  his  will  given 
the  daughter  real  estates  and  a  moiety  of  the  residue  of  his 
personal  estate.    Lord  G.  married  the  daughter,  and  per- 
formed his  part  of  the  settlement,  in  conformity  to  the 
ifmtten  memorandum : 

HxLD,  that  the  memorandum  was  not  a  complete  agreement, 
binding  within  the  Statute  of  Frauds ;  and  of  an  incomplete 
agreement  there  cannot  be  part-performance. 

rTnESE  appeals  were  brought  against  a  decree  and 
orders  of  the  Master  of  the  Rolls.  (See  1  Keeriy  769— in 
p.  771  the  trusts  are  not  correctly  stated). 

k2 


£.  Thtnnb 

V. 


132  CASES  IN  THB  HOUSE  4^V  LORDS. 

1848.  The  appellant  in  the  first  appeal  is  one  of  the  two 

Lady         daughters  and  only  children  of  the  late  fFilliam  Mel- 

lish.     On  her  marriage  with  Lord  Edward  Thynuey  on 

The  Earl  of    the  8th  of  Jtily^  1830,  her  father^  in  pursuance  of  a 
Glbnoall:  .  I.        ,  ,  -    , 

et  i  contra,     previous  agreement^  transferred  to  the  names  of  toe 

trustees  of  the  marriage  settlement  33,333/.  &.  Si/.^  3/. 

per  cent,  consolidated  Bank  Annuities,  and  executed  a 

bond  to  secure  to  them  payment  of  an  annuity  of  2000/. 

during  his  life,  and  the  transfer  to  them  by  his  heirs, 

executors,  &c.,  on  his  death,  of  66,666/.  IS^.  Ad.,  like 

Bank  Annuities,  if  his  said  daughter,  or  any  child  of  the 

said  marriage,  should  be  then  living. 

The  trusts  of  these  different  sums  were  by  the  inden- 
tures of  settlement  declared  to  be  : — 

As  to  the  33,333/.  6s.  8d.y  that  the  trustees  should 
pay  the  interest,  dividends,  and  annual  income  thereof, 
to  Lord  Edward  Thynne  during  his  life,  and  after  his  de^ 
cease  to  the  appellant  for  her  life,  and  after  the  decease 
of  the  survivor  of  them,  should  apply  the  said  Bank 
Annuities  for  the  benefit  of  the  child  or  children  of  the 
marriage,  as  Lord  Edward  Thynne  and  the  appellant 
jointly,  or  the  survivor  of  them  alone,  should  appoint, 
and,  in  default  of  appointment,  then  that  the  said  trust 
fund  should  remain  on  trust  for  the  child  or  children 
of  the  marriage,  as  in  the  settlement  mentioned. 

And,  as  to  the  annuity  of  2000/.  and  the  sum  of 
66,666/.  135.  Ad.  Bank  Annuities,  that  the  trustees 
should  compel  payment  of  the  former,  and  on  the  de- 
cease of  the  obligor,  in  case  the  appellant  or  any  child 
of  the  marriage  should  be  then  living,  compel  the 
transfer  of  the  latter  sum,  and  should  stand  possessed 
of  each,  on  trust  during  the  joint  lives  of  Lord  Edward 
Thynne  and  the  appellant,  to  pay  the  annuity  during 
the  life  of  fFilliam  Mellishy  and,  after  his  decease,  the 
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interest,  dividends,  and  annual  income  of  the  66,666/. 
I3s,  4d.y  as  the  appellant  should,  without  anticipa- 
tion, direct,  and  in  default  of  such  direction,  to  her- 
self, for  her  separate  use ;  and  after  the  decease  of 
Lord  Edward  Thynnej  if  he  should  die  in  the  lifetime 
of  the  appellant,  then  to  her  and  her  assigns  during  her 
life  :  And  after  her  decease,  that  the  annuity  and  the 
said  sum  of  Bank  Annuities  and  the  dividends  thereof^ 
whether  Lord  Edward  77i^9iite  should  be  then  living  or 
not,  should  remain  and  be  on  trust  for  the  child  or 
children  of  the  marriage,— who,  being  a  son  or  sons, 
should  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters,  should  attain  that  age  or  marry 
under  it,  with  consent, — as  Lord  Edward  Thynne  and 
the  appellant  should,  during  their  joint  lives,  by  deed  ap- 
point ;  and  in  default  of  appointment,  if  there  should  be 
but  one  child  of  the  marriage,  who,  being  a  son,  should 
attain  the  age  of  twenty- one,  or,  being  a  daughter, 
should  attain  that  age  or  marry  under  it  with  consent, 
in  trust  for  such  child,  his  or  her  executors,  &c. ;  and 
if  there  should  be  two  or  more  children  who  should 
attain  the  said  age,  or  being  daughters  should  marry 
under  it  with  consent,  in  trust  for  all  such  children,  in 
equal  shares  as  tenants  in  common,  to  be  interests  ves- 
ted in  a  son  or  sons  at  the  age  of  twenty-one,  and  in  a 
daughter  or  daughters  at  that  age,  or  marriage  under  it 
with  consent,  as  in  the  indentures  mentioned. 

And  it  was  by  the  settlement  declared  that,  if  there 
should  be  no  child  of  the  marriage,  or  none  who  should 
live  to  acquire  a  vested  interest  in  the  trust  funds,  then 
the  33,333/.  65.  8d.  Bank  Annuities,  after  the  decease  of 
the  survivor  of  Lord  Edward  Thynne  and  the  appellant; 
and  the  annuity  of  200U/.  and  the  ()6,666/.  \3s.  Ad. 
Bank  Annuities,  from  and  immediately  after  the  de- 
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cease,  of  the  appellant,  and  such  failure  of  issue  as 
aforesaid,  and  whether  Lord  Edward  Thynne  should 
be  then  living  or  not ;  should  remain  in  trust  for  JVil^ 
liam  Mellishf  his  executors^  administrators,  and  as* 
signs,  for  his  and  their  absolute  use. 


fFilliam  Mellish,  by  his  will,  dated  November  1833| 
gave  all  his  real  estate  to  fFilliam  jlstell  and  Benjamin 
Barnard^  two  of  the  four  trustees  of  the  appellant's 
marriage  settlement,  upon  trust,  as  to  certain  parts 
thereof  in  the  will  described,  to  pay  the  rents  to  the 
appellant  for  her  separate  use,  for  life^  without  antici- 
pation ;  remainder  to  her  first  and  other  sons  in  tail,  in 
strict  settlement;  remainder  to  her  daughters  as  tenants 
in  common  in  tail,  with  cross  remainders  among  them  id 
tail;  remainder  to  the  testator's  other  daughter,  Jl/iir- 
garett  Lauretta  Mellish  (now  Countess  of  Gle^igally  one 
of  the  respondents),  for  her  life,  for  her  separate  use,  in 
the  same  manner  as  her  sister ;  remainder  to  her  first 
and  other  sons  in  tail  male  in  strict  settlement ;  remain- 
der to  her  daughters  as  tenants  in  common  in  tail,  with 
cross  remainders  amongst  them  in  tail ;  remainder  to 
his  own  right  heirs :  And,  as  to  certain  other  parts  of 
his  real  estate  in  the  will  mentioned,  upon  the  satpe 
trusts  for  the  benefit  of  bis  daughter  Margaret  Lau^ 
retta  Mellish  and  her  children,  with  remainder  over,  in 
case  of  failure  of  issue,  to  the  appellant  and  her  chil- 
dren, as  he  had  declared  with  respect  to  the  property 
given  to  her,  in  the  same  manner  as  if  such  trusts  were 
repeated,  mutatis  mutandis.     And  the  testator  gave 
his  leasehold  house  in  Richmond  Terrace^  fFhitehaO, 
to  his  said  trustees,  upon  the  same  trusts,  for  the 
benefit  of  the  appellant  and  her  children,  as  he  bad 
declared  with  respect  to  the  real  estate  given  to  her. 
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or  as  near  thereto  as  the  nature  of  the  property  would  1848. 
admit :  And  he  gave  his  shares  in  the  East  and  fTest  Lady 
India  Docks,  in  the  fTey  and  jivon  Canal,  and  in  the    ^'  '^'j^^^nb 

Poplar  and  Greetiwkk  Ferry,  to  the  said  trustees,  for    Jl>e  Earl  of 

Glengall  : 

the  benefit  of  his  daughter  Margaret  Lauretta  and  her     ei  h  contra, 
children,  in  the  same  manner. 

The  testator^  after  some  gifts  to  his  wife,  including 
an  annuity  of  2000/.  for  her  life,  charged  on  his  funded 
and  other  property,  gave  all  the  residue  of  his  personal 
estate  to  his  said  two  trustees,  in  trust  to  sell  his  ships 
and  cargoes,  and  such  other  parts  thereof  as  they  might 
think  advisable,  and  to  invest  the  money  arising  there- 
from in  Government  or  real  securities ;  and,  after  pro- 
viding for  the  payment  of  the  said  annuity  to  his  wife, 
and  paying  such  legacies  as  he  might  thereafter  give, 
to  stand  possessed  thereof  on  the  trusts  following  :— 

As  to  one  moiety  of  such  residue,  on  trust  to  pay  the 
interest  thereof  to  the  appellant,  for  her  separate  use  for 
her  life,  in  the  same  manner  as  he  had  directed  with 
respect  to  the  rents  of  the  real  estate  given  to  her,  re- 
mainder for  her  children,  in  such  shares  as  she  should 
by  deed  or  will  appoint ;  and^  in  default  of  such  ap- 
pointment, to  such  children  equally,  sons  to  take  ves- 
ted interests  at  twenty-one,  and  daughters  at  that  age 
or  marriage ;  and  in  default  of  such  issue,  upon  the  same 
trusts  for  his  daughter  Margaret  Lauretta  and  her 
children,  with  a  like  power  of  appointment ;  and  if  both 
should  die  without  issue,  then  in  trust  for  the  testator's 
next  of  kin  :  And  as  to  the  other  moiety,  upon  the  same 
trusts  for  his  daughter  Margaret  Lauretta  and  her 
children,  with  a  like  power  of  appointment,  and  failing 
issue,  for  her  sister  and  her  children,  with  ultimate  re- 
mainder to  the  testator's  next  of  kin,  as  declared  with 
respect  to  the  first  moiety.     And  the  testator  desired 
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that  there  might  be  inserted  in  his  will  the  usual  power 
with  respect  to  maintenance  and  advancement  of  his 
daughters'  children  during  their  minorities  :  And  after 
other  powers  to  his  said  trustees^  he  appointed  them 
and  three  other  persons  executors  of  his  will. 

The  testator  died  on  the  27th  of  January ,  1834. 
His  will  was  proved  by  Benfamin  Barnard  alone. 

Before  Mr.  Mellish's  death,  a  marriage  had,  with  his 
consent,  been  agreed  on  between  the  Earl  of  Glengall 
and  Margaret  Lauretta  Mellish^  his  daughter,  to  whom 
he  agpreed  to  give  a  portion  of  100,000/.  3/.  per  cent. 
reduced  Bank  Annuities,  to  be  secured  by  his  bond, 
and  settled  on  her  and  the  issue  of  the  intended  mar- 
riage. The  Earl  of  Glengall  had  also  agreed  to  charge 
his  estates  with  a  jointure  for  his  intended  wife,  and 
with  the  sum  o£  20,000/.  for  younger  children  of  the 
marriage.  Drafts  of  the  intended  bond  and  settle- 
ments were  prepared  by  Mr.  Mellish's  direction,  and 
approved  of  by  counsel  on  his  behalf,  but  he  died  be- 
fore they  were  engrossed.  The  Earl  of  Glengall  exe- 
cuted indentures  of  settlement  on  his  part,  as  approved 
of  by  Mr.  Mellishy  with  some  slight  alterations  made 
necessary  by  his  death  ;  and  the  marriage  was  solem- 
nized on  the  18th  of  February ^  1834. 

The  bill  in  thiscase  was  filed  in  April  1834,  by  the 
Earl  and  Countess  of  Glengall  against  Barnard  the 
executor.  Lord  Edward  Thynne  and  the  appellant, 
his  wife,  and  others,  for  carrying  the  trusts  of  Mr. 
Mellish's  will  into  execution.  The  bill,  after  stating 
the  matters  before  mentioned,  stated  the  particulars  of 
the  treaty  in  contemplation  of  the  marriage  of  the 
plaintiffs  to  the  effect  following  : 

That  shortly  after  the  date  of  the  testator's  will> 
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proposals  of  marriage  were  made  to  his  daughter  Mat"  1848. 
garet  Lauretta  by  Lord  Glengall,  and  the  testator  Lady 
told  his  solicitor,  Mr.  Tooke^  that  in  the  event  of  his  '  ^]^ 
accepting  them,  he  would  settle  on  his  said  daughter  J*"®  ^*^*  ®^ 
an  income  similar  to  that  which  he  had  settled  on  the  H  k  contra. 
appellant,  with  no  other  difference  than  that  of  secur- 
ing the  whole  of  that  income  to  the  separate  use  of  his 
daughter,  Margaret  Lauretta ;  and  he  should  expect 
Lord  Glengall  to  settle  a  jointure  of  1,*200/.  on  her, 
and  a  sum  of  20,(XX)/.  on  the  younger  children  :  That 
the  testator  being  afterwards  satisfied  with  the.  result 
of  the  inquiries  made  by  his  said  solicitor  as  to  Lord 
GlengalVs  property,  was  induced  to  entertain  his  pro- 
posals, and  to  discuss  the  terms  of  a  settlement :  That 
several  meetings  took  place  between  Lord  Glengall^ 
the  testator,  and  Mr.  Tooke.  at  all  of  which  the  tes- 
tator  expressed  his  intention  to  place  his  two  daughters 
on  an  equal  footing,  and  that  at  the  last  of  such 
meetings,  on  the  7th  of  January  1834,  it  was  finally 
agreed^  that  if  the  marriage  should  take  place,  the 
testator  would  give  his  bond  to  the  trustees  of  the  in- 
tended settlement  for  payment  of  an  annuity  of  3,000/. 
during  his  life,  and  for  transfer  to  them  of  100,000/.  3/. 
per  cent,  reduced  Bank  Annuities  immediately  after  his 
death;  and  that  such  annuity  and  the  dividends  of  thesaid 
stock,  after  his  death,  should  be  paid  to  Lady  Glengall 
for  her  life,  for  her  separate  use ;  and  if  she  should  die 
without  children,  the  capital  of  the  stock  should  revert 
to  the  testator  ;  but  if  there  should  be  children  of  the 
marriage,  the  capital  of  the  stock  should  go  to  the 
younger  children,  as  their  parents  should  appoint ;  and 
in  default  of  appointment,  among  them  equally ;  and 
if  there  should  be  but  one  child,  then  to  such  child  : 
That  Lord  Glengall  should  charge  his  estates  with 


138 


CASES  IN  THE  HOUSE  OF  LORDS. 


1848. 

Lady 
E.  Thynnk 

V. 

The  Earl  of 

Glknoall : 

€t  h  contra 


the  jointure  and  provision  for  younger  children  before 
mentioned,  the  latter  to  be  subject  to  a  like  power  of 
appointment  among  them  :  That  as  soon  as  the  terms 
of  the  settlement  had  been  so  agreed  upon,  Mr.  Jhoke^ 
by  the  testator's  desire,  drew  up  a  memorandum  of  the 
arrangement,  in  the  following  words : — 

''  Mr.  Mellish  to  transfer  100,000/.  consols  into  the 
names  of  trustees,  upon  trust  to  pay  the  dividends  to 
Miss  Mellish  for  her  life,  to  her  seperate  use;  on 
her  death  without  children,  to  revert  to  her  father's 
estate.  Should  there  be  children,  to  go  to  the  younger 
children,  as  the  parents  may  jointly  appoint;  if  no 
such  appointment,  then  to  go  among  such  younger 
children,  share  and  share  alike ;  if  only  one  child,  to 
such  only  child.  Lord  Gleuga/ 1  to  exercise  the  power 
contained  in  the  settlement,  by  covenanting  to  cha^ 
his  estate  with  a  jointure  of  1,200  per  annum  in  favour 
of  his  lady*  and  20,000/.  in  favour  of  the  younger  chil- 
dren, subject  to  a  like  power  of  appointment  among 
them." 

The  bill  stated  that  Mr.  Tooke  read  the  memorandum 
over  to  the  testator  and  Lord  Glengall^  and  they  both 
approved  of  it ;  but  it  was  afterwards  arranged  that  the 
proposed  sum  of  stock  should  be  secured  by  bond  instead 
of  being  actually  transferred  to  the  trustees,  and  that 
the  provision  should  be,  not  for  the  younger  children 
only,  but  for  all  the  children  of  the  marriage,  in  con- 
formity with  the  settlement  made  on  the  marriage  of 
Lady  Edward  Thynne^  which  the  testator  desired 
to  be  the  basis  of  the  intended  settlement :  That^  sub- 
sequently to  the  preparation  of  the  said  minute  of  the 
terms  of  settlement,  Lord  Glengall  voluntarily  proposed 
to  make  a  further  jointure  for  Lady  Glengall  of  6^000/. 
a-year,  in  case  there  should  be  no  issue  of  the  marriage  ; 
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but  it  was  afterwards  agreed  between  him  and  the^tes-         1848. 

tator  that  the   increased  jointure   should  not  exceed         i^aiiy 

2,000/.  a-year  :   That  on  the  13th  of  January,  the  tes-    E.  Thynnb 

tator  declared  to  Mr.  Tooke  that  he  had  finally  accepted    ^he  Earl  of 

Glbngall: 
the  proposals  of  marriage,  and  instructed  him  to  pre-    tt  h  contra. 

pare  the  deeds  of  settlement  upon  the  terms  which  had 
been  agreed  to,  and  stated  his  wish  that  the  marriage 
should  take  place  on  the  30th  of  the  same  month  : 
That  the  drafts  of  the  deeds  were  accordingly  prepared, 
and  sent,  on  the  18th  of  January,  to  a  conveyancer,  and 
were  by  him  settled,  and  the  testator  was  perfectly 
satisfied  with  them,  but  desired  them  to  be  laid  before 
his  friend  Mr.  TVr/c/,  for  his  perusal,  and  they  were 
accordingly  sent  to  Mr.  Tidd  on  the  24th  of  January, 
and  he  approved  of  them ;  and  they  were  about  to  be  en- 
grossed and  made  ready  for  execution,  but  the  testator 
died  on  the  27th  day  of  the  same  month. 

The  bill — after  stating  the  solemnization  of  the  mar- 

xiage  of  the  plaintiffs,  and  the  execution,  previously 

.thereto,  of  indentures  by  Lord  Glengall,  charging  his 

estates  with  1,200/.,  2,000/.,  and  20,000/.,  in  pursuance 

of  his  agreement  with  the  testutor,  and  also  the  execu- 

.lion  of  a  deed  by  Miss  Mellish,  with  Lord  Glengall's 

consent,  assigning  to  Mr.   Tooke  all  the  share  and 

interest  to  which  she  should  become  entitled  during  the 

joint  lives  of  her  and  Lord  Glengall,  in  the  rents  of 

the  real  estate  and  in  the  personal  estate  devised  and 

bequeathed  by  the  will  of  her  father,  upon  trust  as  in 

the  bill  mentioned  (a) — insisted  that  the  agreement  or 

understanding  on  the  part  of  Mr.  Mellish,  to  settle  the 

100,000/.,  8/.  per  cent.  Bank  Annuities  upon  Lady 

Glengall  and  the  issue  of  the  marriage,  was  a  good  and 

valid  undertaking  on  his  part,  more  especially  as  Lord 

(a)  See  1  Keen,  p.  779. 
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Glengall  had^  on  the  faith  thereof,  executed  his  part  of 
the  agreement ;  and  that  such  sum  of  lOO^OOO/.  Banl 
Annuities  ought,  under  the  circumstances^  to  be  con- 
sidered a  debt  due  from  Mr.  Mellish  at  the  time  of 
his  death,  and  ought  to  be  paid  out  of  his  per* 
sonal  estate,  and  settled  and  secured  for  the  separate 
use  of  Lady  Glengall,  and  for  the  benefit  of  her  and 
her  children,  upon  the  same  trusts  as  were  stipulated 
for  and  agreed  upon  between  Mr.  Mellish  and  Lord 
Glengall f  as  set  forth  in  the  before-stated  memorandum 
of  settlement,  and  in  the  said  drafts  thereof  prepared 
in  Mr.  Mellish*^  lifetime.  And  the  bill  further  sub- 
mitted and  insisted  that,  if  the  Court  should  be  of 
opinion  that  the  plaintiffs  were  not  entitled  to  have  the 
said  sum  of  100,000/.  Bank  Annuities  so  raised  as 
aforesaid,  the  disposition  made  by  Mr.  Mellish'n 
will  for  the  appellant  and  her  children,  if  any  she 
might  have,  should  be  considered  to  operate  as  a  satis- 
faction of  the  bond  given  by  him  on  her  marriage  ;  the 
provisions  made  by  the  will  for  the  appellant  and  her 
children  being  of  far  greater  amount  and  value  than 
the  money  secured  by  the  bond. 

The  bill  prayed,  among  other  things,  that  the  trusts 
of  the  will  might  be  carried  into  execution ;  that  the 
usual  accounts  might  be  taken,  and  that  it  might  be 
declared  that,  under  the  circumstances  aforesaid,  the 
sum  of  100,000/.  Bank  Annuities,  so  agreed  by  Mr.  Mel- 
lish to  be  secured  and  settled  for  the  benefit  of  Lady 
Glengall  and  her  children,  constituted  a  debt  against 
his  estate,  and  that  the  same  ought  to  be  raised  out  of 
his  personal  estate,  and  settled  for  the  separate  use  of 
Lady  Glengall,  and  for  the  benefit  of  her  and  her 
children,  upon  the  trusts  agreed  upon  between  Lord 
Glengall  and  Mr.  Mellish  as  aforesaid ;  but  in  case  the 
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Court  should  be  of  opinion  that  the  plaintiffs  were  not         1848. 

entitled  to   have  the  said  sum   so  raised^   then  that         Lady 

it  might  be  declared  that  the  aforesaid  provision  made       '    ^J^^^ 

by  Mr.  Mellish's  will  for  the  appellant  and  her  children    The  Earl  of 

^'^  Glbnoall: 

was  a  satisfaction  of  the  said  bond.  et  i  contra. 

The  appellant,  in  her  answer,  submitted  that  the 
alleged  agreement  or  undertaking  of  Mr.  Mellish  to 
settle  the  said  sum  of  100,000/.  Bank  Annuities  upon 
Lady  Glengall  and  her  children  was  not  a  valid 
undertaking ;  that  the  aforesaid  memorandum  thereof 
was  intended  for  his  consideration,  and  not  conclusive 
or  binding  on  his  part ;  that  the  same  could  not  be 
enforced  against  him  in  his  lifetime,  and  consequently 
ought  not  to  be  considered  as  a  debt  due  from  him 
at  his  decease ;  and  the  answer  also  submitted  that  the 
provision  made  by  Mr.  Mellish*^  will  for  the  appellant 
and  her  children,  if  any  she  might  have,  ought  not 
be  considered  as  a  satisfaction  of  the  said  bond«  and 
the  monies  thereby  secured ;  and  the  appellant  claimed 
to  be  entitled  to  both  provisions. 

There  was  yet  no  issue  of  the  marriage  of  the 
appellant  and  Lord  Edward  Thynne.  Lord  and  Lady 
Glengall  had  children,  and  they  were  made  parties  to 
the  cause  by  supplemental  bills. 

The  causes  were  heard  by  the  Master  of  the  Rolls, 
who,  by  his  decree,  dated  the  7th  of  November^  1836, 
after  referring  it  to  the  Master  to  take  the  accounts 
prayed  by  the  bill,  dismissed  so  much  thereof  as 
prayed  a  declaration  that  the  sum  of  100,000/.  Bank 
Annuities,  proposed  by  Mr.  Mellish  to  be  settled  for 
the  benefit  of  Lady  Glengall  and  her  children,  con- 
stituted a  debt  against  his  estate ;  and  his  Lordship 
declared  that  the  appellant  and  her  issue  (if  any  such 
she   might    thereafter   have)  were   not   entitled  with 


142 


CASES  IN  THE  HOUSE  OF  LORDS/ 


1848. 

Lady 
£.  Thtnnb 

V. 

The  Earl  of 
Glbnoall  : 


Lady  Gltngall  and  her  issue  to  an  equal  share  in  the 
residue  of  the  testator's  personal  estate,  in  addition  to 
the  benefits  secured  to  them  by  his  bond,  but  that  one 
moiety  of  the  residue  bequeathed  by  the  testator,  to  or 
in  trust  for  the  appellant  and  her  issue,  was  to  be  con- 
sidered as  in  satisfaction  or  in  lieu  of  the  provision 
made  for  them  by  the  bond ;  and  it  was  referred  to 
the  Master  to  inquire^  and  state  whether  it  would 
be  for  the  benefit  of  the  appellant  and  her  issue  (if 
any  she  might  have)  to  elect  to  take  under  the  provi- 
sions of  the  bond,  or  of  the  will. 

The  Master,  by  his  report,  made  in  December  1841, 
certified,  among  other  things,  that  the  clear  residue  of 
the  testator's  estate  consisted  of  4,965/.  due  from 
B.  Barnard  ;  bSJGJt'  3/.  per  cent.  Bank  Annuities ; 
12,000/.  East  India  Stock;  100,000/.  3/.  per  cent. 
reduced  Annuities ;  and  10,000/.  Bank  of  England 
Stock  ;  and  lie  found  that  it  would  be  for  the  benefit 
of  the  appellant  and  her  issue  (if  any  such  she  might 
have)  to  elect  to  take  uuder  the  provisions  of  the  will, 
and  not  of  the  bond. 

The  causes  came  again  to  be  heard  by  the  Master  of 
the  Rolls  for  further  directions  on  the  23d  of  Marthf 
1842,  when  his  Lordship,  by  his  decretal  order  of  that 
date,  declared,  that  as  it  appeared  by  the  report  that  it 
was  for  the  benefit  of  the  appellant  and  her  issue  (if  any 
she  might  have)  to  elect  to  take  under  the  will,  and 
not  under  the  bond,  she  ought  so  to  elect ;  and  that 
she  and  her  issue  (if  any)  were  entitled  to  the  pro* 
^dsions  of  the  will,  and  not  of  the  bond. 

Several  orders  were  afterwards  made  by  his  Lordship 
consequential  on  the  decree  and  on  this  order. 

Lady  Edward  Thynne  appealed  against  so  much  of 
the  decree  of  November  1836  as  declared  her  and  her 
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issue  (if  any)  not  entitled  to  a  moiety  of  the  residue  of         1848. 

the  testator's  personal    estate,    in    addition    to    the         Lady 

benefits  secured  to  them  by  his  bond ;  and  as  directed      *'    hynnb 

the   Master  to   inquire  which  of  the  two  provisions    The  Earl  of 

Glbnoall: 
would  be  more  beneficial  to  them  ;  and  also  against  the     et  i  conira. 

declaration  contained  in  the  decretal  order  of  March 
1842,  that  she  should  elect  to  take  under  the  provi- 
sions of  the  will,  as  being  found  to  be  more  beneficial. 
The  second,  or  cross  appeal,  was  brought  by  Lord 
and  Lady  Glengall  against  part  of  the  decree  dis- 
missing their  bill,  so  far  as  it  prayed  a  declaration  that 
the  100,000/.  Bank  Annuities,  proposed  to  be  settled 
by  Mr.  Mellish  on  his  daughter  and  the  issue  of  her 
then  intended  marriage  with  Lord  Glengall j  consti^ 
tuted  a  debt  against  Mr.  Mellish*^  estate;  and  against 
corresponding  parts  of  the  consequential  orders. 

Mr.  Stuart  and  Mr.  Hallett  for  Lady  E.  Thynne  : 
The  doctrine  and  leaning  of  Courts  of  Equity  against 
double  portions  are  not  applicable  to  the  provisions 
made  for  the  appellant  by  her  father.  In  the  first 
place,  it  has  never  yet  been  decided  that  a  testamen- 
tary gift  of  an  unascertained  residue  of  personal  estate 
is  an  ademption  or  satisfaction  of  a  previously  settled 
portion ;  on  the  contrary,  there  are  numerous  cases  in 
which  the  most  eminent  judges  have  expressly  decided, 
or  intimated  strong  opinions,  that  a  gift  of  residue,  an  un- 
liquidated and  uncertain  sum,  cannot  operate  as  a  satis- 
faction of  a  definite  sum.  In  Freemantle  v.  Bank^s  (a). 
Lord  Rosslyn  held  it  to  be  settled  by  the  case  of  JFat- 
son  V.  The  Earl  of  Lincoln  (A),  that  a  portion,  which, 
ex  vi  termini,  is  a  definite  sum,  could  not  be  satis- 
fied by  a  gift  of  residue  of  indefinite  amount,  and  he 

(«)  5  Ves.  79.  (6)  Blunt's  Amb,  325. 
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1848.         distinguished  the  case  before  him  from  that  of  Rick^ 
Lady         ^flw   V.   Morgan   (c) — which,   as  well    as    Smith  v. 
E.  Thtnne    j)uffield  (rf),    and    Bengough    v.    TFalker    (e),    will 
The  Earl  of    probably  be  cited  for  the  respondents,  although  they 
etictmtra.     ^^  "ot  at  all  similar  to  this  case,      in  Famnamy. 
Phillips  {f)y  a  freeman  of  London  having  advanced 
bis  daughter  with  a  portion,  after  having  given  her 
by  his  will  an  equal  share  of  a  residue.  Lord  Hard- 
wicke  held  her  entitled  to  both,  saying  that  there  was 
no  instance  of  a  devise  of  residue  being  adeemed  by 
a  subsequent  portion.    That  was  the  converse  of  this 
case.     In  Devese  v.  Pontet^  {g)    Sir  Lloyd  Kenyon, 
M.  R. — after    reviewing    the    cases    of   JBlandy    v. 
Widmore  (A),  Lee  v.  D'Aranda  (t),  and   Barrett  v. 
Beckford  (j),    which  have    been    considered  rather 
cases   of  actual  performance    of    covenants   than   of 
satisfaction — held  that  a  gift  of  an  uncertain  residue 
was  never  considered  as  a  satisfaction  of  a  certain  pro- 
vision made  for  a   wife  on    marriage,  although   the 
residue   may    turn    out   to   be    more  beneBcial.      In 
Smith  V.  Strong  (A),  Lord  2%Mr/ou;  held,  that  portions 
given   by  a   father    to    his  daughters    were    not    to 
be    in    satisfaction,    even    pro    tanto,   of   shares    of 
residue  given  by  his  will.    The  rule  to  be  collected 
from  these  cases  is  that,  when  a  portion  of  a  certain 
amount  is  secured  to  a  child,   it  is  not   satisfied  or 
adeemed  by  a  gift   by  will  of  an   uncertain  amount, 
the  uncertainty  of  residue  making  all  the  difference; 
and    that   appears   to    have  been  Lord    Cottenham^n 

(c)  1  Bro.  C.  C.  63 ;  and  (h)    2    Vem.     709  ;     and 

2  Bro.  C.  C.  394.  1  P.  Wms.  323. 

id)  2  Vem.  177,  258.  (0     3     Atk.     419  ;     and 

(e)  15  Ves.  507.  1  Ves.,  sen.  1. 

(/)  2  Atk.  215.  0)  1  Ves.,  sen.  519. 

(^)  1  Cox,  188.  (k)  4  Bro.  C.  C.  493. 
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opinion  in  the  case  of  Pym  v.  Lockyer  (/),  which  1848. 
is  not  cited  as  in  any  other  respect  bearing  on  the  Lady 
present  case.  ^-  THYNNa 

There  is  ad  additional  feature  in  the  appellant's  case.    The  Earl  of 
nil  f .   t       I.  1  .  t      Glbnoall  I 

The  two*  thirds  of  her  portion— about  the  one-third,     etk  contra^ 

which  was  transferred  to  the  trustees  of  the  marriage - 
settlement,  there  is  no  question — were  secured  to  the 
trustees  by  her  father's  bond,  and  thereby  became  a 
debt  against  his  estate ;  and  a  debt,  though  it  may,  as 
a  portion  also  may,  be  held  to  be  satisfied  by  a  specific 
legacy,  never  can  be  discharged  or  satisfied  by  a  share 
of  residue,  the  amount  of  which  depends  on  so  many 
contingencies.  In  Good/ellow  v.  Burchett  (/),  one  of 
the  earliest  cases  on  this  subject,  and  of  unques- 
tionable authority,  a  father,  on  the  marriage  of  his 
daughter,  gave  his  bond  for  her  portion  to  her  hus- 
band, and  afterwards  by  his  will  devised  lands  of  much 
greater  value  to  the  husband  and  wife  and  their  heirs. 
The  devise  was  held  not  to  be  a  satisfaction  of  the  bond 
debt,  even  though  there  was  a  deficiency  of  assets  to  pay 
the  testator's  other  debts.  In  Farsight  v.  Grant  (m),  a 
wife  was  entitled  by  bond,  given  by  her  husband  on 
their  marriage,  to  a  sum  payable  on  his  death  for  her 
life,  then  for  the  children,  and  if  none,  for  herself 
absolutely ;  the  husband,  by  his  will,  gave  her  his 
real  and  personal  estates  for  life,  to  be  after  her  death 
divided  among  her  children,  and,  if  none,  over ;  there 
were  no  children ;  the  wife  was  declared  entitled 
to  both  provisions.  In  Tolson  v.  Collins  (n) — which 
was  not  cited  at  the  Rolls— Lord  Alvanley  held,  as  to 
the  presumed  satisfaction  of  a  debt,  even  by  a  legacy, 

(0  5  Myl.  &  C.  45.  (n)  4  Ves.  298. 

(»»)  2  Vem.  298.  (o)  Id.  4S3. 
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1848.         and  not  by  an  uncertain  residue  as  in  this  case^  that 

Lady         circumstances  of  diiFcrence  are  laid  bold  of  to  prcFent 

.    HTNNB    |.j^g  application  of  the  rule  of  satisfaction.     That  wis 

The  Earl  of    only  stating  the  doctrine  of  Courts  of  Equity,  which 

et }  eanira,     is,  that  if  a  testator  makes  a  gift  to  his  creditor,  the 

slightest  difference  is  sufficient  to  repel  the  presomp- 

tion  that  the  debt  is  satisfied  by  the  gift* 

Another  rule  of  Equity  applicable  to  this  case  is, 
that  when  a  testamentary  gift  is  to  be  a  satisfiactioa 
of  a  portion  previously  provided,  or  the  latter  to  be  an 
ademption  of  the  former,  both  provisions  must  be 
efusdem  generis,  attended  with  the  same  certainty, 
and  applicable  to  the  same  objects,  and  equally  be- 
neficial to  them  ;  Bellasis  v.  Uthtoait  (a),  Barrett  v. 
Beckford  (A),  Bengotigh  v.  TFalker  (c),  Adams  t. 
Lavender  {d).  The  two  provisions  in  the  present  case 
were  essentially  different,  one  being  a  sum  certain,  the 
other  uncertain  ;  and  they  were  given  to  different  per- 
sons, the  portion,  or  bond  debt,  being  payable  to  the 
four  trustees  of  the  appellant's  marriage  settlement, 
while  the  moiety  of  the  residue  was  given  to  only  two  of 
them,  in  effect,  different  persons.  The  limitations  and 
trusts  of  the  two  provisions  were  also  different ;  those 
of  the  testamentary  gift  being  for  the  benefit  of 
appellant  and  her  children  generally,  and  subject  to 
her  own  appointment ;  while  the  trusts  of  the  unpud 
portion  were  declared  by  the  bond  and  marriage  settle- 
ment to  be  for  the  children  of  that  marriage  only,  and 
subject  to  the  joint  appointment  of  the  parents  (e). 

The  case  of  Weall  v.  Rice  (/),  on  which  the  Master 
of  the  Rolls' judgment  proceeded,  was,  if  not  ilUdedded, 

(a)  1  Atk.  426.  {d)  1  M'Cle.  &  You.  41. 

(6)  1  Ves.,  sen,  520.  (e)  Suprd,  p.  132—135. 

(c)  15  Ves.  507.  (/)  2  Rum.  «c  Myl.  251. 
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at  least  different  from  the  present  case  in  many  material 
particulars.  His  Lordship's  attention  was  confined  to 
the  principal  question  argued  before  him,  which  was, 
whether  Lady  Glengall  should  have  the  100,000?. 
under  the  alleged  agreement  between  her  /ather  and 
her  husband  previous  to  the  marriage.  His  Lordship, 
after  deciding  that  she  had  no  right  to  tliat  sum,  and 
dismissing  so  much  of  the  bill  as  applied  to  that  point, 
proceeded  as  to  the  minor  part  of  its  prayer  to  declare 
that  the  moiety  of  the  residue,  given  for  the  benefit  of 
the  appellant  and  her  children,  was  a  satisfaction  of  the 
bond;  and  by  the  order  of  JfareA  1842,  the  appellant 
was  compelled  to  elect  to  take  under  the  provisions  of  the- 
will.  The  material  difference, — that  the  gift  by  the  will 
was  to  be  in  trust  for  the  children  of  the  appellant  by 
any  husband,  and  subject  to  her  own  appointment, 
whereas  the  provisions  under  the  b<Mid  were  for  the 
children  of  her  marriage  with  Lord  Edward  Thynne^ 
and  subject  to  their  joint  appointment, — was  not  taken 
into  consideration.  From  that  and  other  differences 
between  the  limitations  and  trusts  of  the  two  provi- 
sions, the  necessary  inference  arises  that  the  testator 
did  not  intend  the  gift  of  residue  to  be  in  lieu  of 
that  secured  by  the  bond. 


1848. 

Lady 
£.  Thynnb 

r. 
Tbe  Earl  of 
Glbhoall : 
et  h  contra^ 


Mr.  Bet  hell  (with  whom  was  Mr.  Cairns)  y  was  alone 
heard  for  the  Earl  and  Countess  of  Glengall;  and 
Mr.  Teed  (with  whom  was  Mr.  Schomberg),  was  alone 
heard  for  their  children  : 

Most  of  the  arguments  used,  and  of  the  authorities 
cited  for  the  appellant,  were  applicable  to  tbe  one 
point,  that  a  gift  of  residue,  or  of  part  of  residue, 
of  a  testator's  personal  estate,  has  never  been  held  to 
be  a  satisfaction  of  a  debt.     But  the  question  in  this 

h  2 
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1848.  case  is  whether  the  two  provisioDS  made  by  Mr. 
Lady  Mellish  for  Lady  Edward  Thynne  are  not  in  the 
E.  Thynne  nature  of  portions  ?  They  undoubtedly  are  ;  and 
The  Earl  of  therefore^  upon  all  the  authorities  on  the  subject^  one 
et  i  e§nira'.  of  them  must  be  considered  to  be— as  it  was  intended 
by  Mr.  Mellish  to  be— a  satisfaction  of  the  other. 
That  proposition  was  supported  by  the  cases  of  Smiik 
V.  Dujleld,  and  Duffieldv.  Smith  (a),  which  latter  was 
cited  for  the  appellant,  but  it  is  stated  in  a  note  to  the 
report  to  have  been  reversed  in  the  House  of  Lords  (A). 
The  case  of  Famham  v.  Phillips  (c)  depended,  in  some 
respect,  on  the  custom  of  Londoriy  and  was  in  other 
respects  distinguishable  from  the  present  case ;  as  was 
also  the  case  of  Alleyn  v.  jilleyn  (rf),  which  was  not  a 
case  of  portions  at  all,  the  question  being  whether 
a  testamentary  gift  for  life  only  was  a  satisfaction  for  an 
estate  in  fee  to  which  children  were  entitled  under  their 
mother's  marriage  articles.  The  next  case,  of  Smith  t. 
Strong  (e),  cited  and  relied  on  for  the  appellant,  was 
wholly  inapplicable,  being  a  provision  by  a  father  for 
natural  children,  to  whom  he  is  not  considered  a  pa- 
rent, or  in  loco  parentis^  Ex  parte  Dubost  (/) .  The  case 
of  Barrett  v.  Beckford  (g)y  was  equally  inapplicable, 
the  question  being  whether  a  gift  of  residue  for  the 
benefit  of  two  persons  was  a  satisfaction,  not  of  a 
portion,  but  of  an  annuity,  to  one  of  them,  who  was 
not  a  child,  but  an  aunt.  Lord  Hardtoicke's  judg- 
ment in  that  case  expresses  the  leaning  of  the 
Court  to  be  against  double  portions.  The  case  of 
Freemantle  v.  Bankes   (/i)  appears,   by  the   report, 

(a)  2  Vem.  177,  258.  (e)  4  Bro.  C.  C,  493 

(h)  15  Lords' Joum.  158.  (f)  18  Ves.  147,  152. 

(c)  2  Atk.  215.  (g)  1  Ves.  sen.  519. 

(lO  2  Ves.,  sen.  37.  (h)  5  Ves.  79. 
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to  have  been  disposed  of  without  consideration^  and        1B48. 
it  is  hardly  credible  that  Lord  Rosslyn   laid  down         Lady 
the  doctrine    in    the    language    there   attributed   to         tHYNii* 
him.      Tolson  v.    Collins  (a),  one  of  the  last  cases    The  Earl  of 
cited  on  the  other  side,  was  not  a  case  of  parent  and     et  icomra. 
child^  and  is  beside  the  question  in  the  present  case ; 
but  so  far  as  it  is  applicable,  it  supports  the  argu- 
ment for  the  respondents. 

Most  of  those  cases  were  examined  by  Sir  fF".  Grant 
in  his  judgment  in  Bengonghy.  fFalker{b)y  and  he 
says,  **  They  are  all  cases,  in  which  the  testator,  with- 
out reference  to  the  pecuniary  value  of  the  thing  he 
was  giving,  has  given  it ;  and  the  question  was,  whe- 
ther, as  upon  entering  into  a  computation  of  the  value 
of  the  thing  given,  it  turned  out  equal  to  the  portion 
or  legacy,  it  should  be  taken  as  a  satisfaction,  the  tes- 
tatornot  having  indicated  any  idea  of  his  own,  as  to  the 
value.  These  cases,  therefore,  would  not  precisely 
apply." 

The  objection  to  the  substitution  of  a  gift  of  residue 
for  a  portion,  is  the  uncertainty  of  the  residue,  which,  it 
is  said,  ^'  makes  all  the  difference  (c)."  But,  however 
contingent  and  uncertain  residue  may  be,  the  testator 
may  be,  and  generally  is,  aware  of  the  general  amount. 
The  residuary  gift  was  made  by  Mr.  Mellish  in  such 
form  as  makes  it  quite  clear  that  he  knew  the  amount, 
and  intended  it  to  be  in  lieu  of  the  portion.  It  is  a  rule 
that  when  indications  are  found  in  the  will,  of  the  tes- 
tator's intention  that  his  bequest  is  to  be  in  substitu- 
tion  of  a  portion,  the  Court  is  to  presume  at  once 
against  a  double  portion  {d).    When  the  intention  is  so 

(a)  4  Ves.  483.  (6)  15  Ves.  512. 

(c)  Per  Lord  Hardwicke,  in  Bellasis  v.  Uthwatt,  I  Atk.  426^ 

(d)  r er  Lord  Eldon,  in  Ex  parte  Dubosi,  18  Ves.  150. 
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1848.       iudicatedy  and  the  two  coDditions^  firsts  that  the  provi- 

Lady        sions  by  settlement  and  by  will  are  efusdem  generisy 

'    ^^^^    secondly,  that  the  residue  is  not  liable  to  be  defeated 

The  Earl  of  by  any  contingency,  are  found  concurring,  the  presamp- 

€t  kcontru.    tion  of  satisfaction  of  the  portion  by  the  gift  of  residue 

is  complete.    In  Rickman  v.  Morgan  (a),  Lord  2%ter- 

law  ridicules  the  notion  that  a  gift  of  residue  could 

not,  on  account  of  its  uncertainty^  be  a  satisJEaction  of 

a  portion. 

The  principle,  for  the  application  of  which  the  res* 
pondents  contend,  is  laid  down  in  the  fifth  section  of  the 
Statute  of  Distributions  {b)^  which  directs  the  residue  of 
an  intestate's  estate  to  be  distributed  among  his  chil- 
dren in  equal  portions,  ^*  other  than  such  child  or  cbil« 
dren  (not  being  heir-at-law),  who  shall  have  any  estate 
by  the  settlement  of  the  intestate,  or  shall  be  adranced 
by  the  intestate  in  his  lifetime  by  portion  or  portions^ 
equal  to  the  share  which  shaU  by  such  distribution  be 
allotted  to  the  other  children ;"  ^^  and  in  case  any  child^ 
(other  than  the  heir-at-law)  who  shall  have  any  estate 
by  settlement  from  the  said  intestate,  or  shall  be  ad- 
vanced by  the  said  intestate  in  his  life-time  by  portion* 
not  equal  to  the  share  which  will  be  due  to  the  other 
children  by  such  distribution  as  aforesaid,  then  so 
much  of  the  surplusage,  &c.,  to  be  distributed  to  such 
child  or  children  as  shall  have  any  land  by  settlement 
from  the  intestate,  or  were  advanced  in  the  lifetime  of 
the  intestate,  as  shall  make  the  estate  of  all  the  aaid 
children  to  be  equal,  as  near  as  can  be  estimated." 
Why  should  not  the  principle  of  ademption  pro  tanto 
there  stated,  and  which  was  acted  upon  by  Lord  CM- 
tenham  in  Pym  v.  Lockyer  (c),  be  applied  to  this  case? 

(o)  2  Bro.  C.  C.  396.  (c)  5  Myl.  &  Cr.   29 ;  see 

(6)  22  &  23.Car.  II,  c.  10.      pp.  38,  46,  48-9. 


CASES  IN  THE  HOUSE  OF  LORDS.  l&l 

The  slight  differences  in  the  limitations  and  trusts  of        l^B. 
the  two  provisions  claimed  by  the  appellant  cann6t  be         Lady 
regarded  as  of  any  importance  after  the  decision  of  the       '    ^J^^* 
House  in  the  case  of  the  Earl  of  Durham  v,  fFhar-    ^»  ^^^  ^^ 
ton  {a).  ei  i  contra. 

Lord  Brougham  said  he  did  not  concur  in  that 
decision,  being  absent  at  that  time ;  but  it  was  the 
judgment  of  the  House,  and  must  be  followed. 

Mr.  Bet  hell:  Lord  Cottenham  expressed  his  full 
concurrence  in  it,  in  his  judgment  in  Powys  v.  Mans* 
field  {b). 

Mr.  Stuart,  in  reply,  insisted  that  the  respondents 
had  not  met  his  proposition  comprised  in  his  opening 
argument,  viz.:  that  where  a  parent  has  provided  a 
portion  of  a  definite  amount  for  his  child  on  marriage, 
and  afterwards  leaves  that  child  the  residue^  or  part  of 
the  residue^  of  his  personal  estate,  which  is  of  uncertain 
amount^  the  bequest  is  not  to  be  considered  as  a  satis- 
faction of  the  portion.  The  uncertainty  of  the  re- 
sidue prevents  the  Courts  from  holding  it  to  be  a 
substitution  for  the  definite  portion.  Not  one  tes- 
tator  in  a  hundred  can  know,  or  even  guess,  the 
amount  of  the  residue  of  his  personal  estate  :  it  may 
be  large  to-day,  and  nothing  to-morrow.  It  is  differ- 
ent as  to  real  estate.  There  was  no  similarity  between 
this  case  and  that  of  Earl  of  Durham  v.  Wharton. 
The  judgment  of  the  House  there  rested  on  the  decla- 
ration contained  in  the  marriage  settlement,  that  the 
sum  of  15,000/.,  settled  as  portion,  was  in  satisfaction 
of  the  sums  to  which  the  lady  was  entitled  under  her 
uncle's  will. 

He  again  referred  to  most  of  the  cases  before  cited  on 
either  side;   they  were — besides  these  already   men> 

(a)  3  Clark  &  Fin.  146.  (6)  3  Myl.  &  Cr.  p.  374. 
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1848.        tioncd—  Clark  v.  3ewell(b),  Haynes  v.  Mico{c)^  Jeacoek 

Lady        V.  Falkner  (d),  Hanbwry  v.  Hanbnry  (e),   Powel  t. 

E.THVNNE     cfcaver   (/),   ZTo/me*  v.   Holmes  (g),  and  ^aK  v. 

The  Earl  of   J5K7/  (A),  against  Batisfaction  of  debt,  bond,  covenant^ 

Olbngall:  1  .         j.  1 

r/  i  conira,     or  portion  by  legacy,  or  against  ademption  of  legacy 

by  portion  or  advancement  in  a  testator's  lifetime. 

The  cases,  dted  in  favour  of  such  satisfaction^ 
or  ademption,  were  Jesson  v.  Jesson  (t),  Hineh^ 
cliffe  V.  HinchcUffe  (Ar),  Sparkes  v.  Cator  (/),  THm- 
mer  v.  Bayne  (m),  Oarthshore  v.  Chalie  (9t),  £jeake 
V.  Leake  (o),  Onslow  v.  Michell  (p),  Goldsmid  v« 
Goldsmid  {q),  and  Carver  v.  Bowles  (r) . 

There  was  no  argument  on  the  cross  appeal  (5). 


1848.  The  Lord  Chancellor:   These  appeals   have  stood 

Ausuit  21. 
^^         *     over  for  consideration  since  1847.     Upon  Lord  Gfeit- 

galVs  appeal  I  think  that  there  is  no  doubt  as  to 
the  decree  being  right.  There  clearly  was  no  con- 
cluded contract  at  the  time  of  Mr.  3Iellxsh*s  death; 
and  if  there  had  been,  there  was  no  part  per- 
formance, his  death  having  taken  place  before  the 
marriage.  That  appeal  must  therefore,  in  my  opinion, 
be  dismissed,  the  necessity  for  which  would  be 'a 
grevious  hardship,  if  the  House  should  think  it  neces- 
sary to  reverse  the  decree  of  the  Master  of  the  Rolls 
upon  the  appeal  of  Lady  Edward  Thynne,  But  if 
the  decree  shall  be  afi^med  so  far  as  it  is  questioned 

(b)  3  Atk.  96.  (/>  3  Ves.  630. 

(c)  1  Bro.  C.  C.  129.  (m)  7  Ves.  508,  514. 
(rf)  Id.  295.                               (n)  10  Ves.  1. 

(e)  2  Bro.  C.  C.  352.  (0)  10  Ves.  477. 

(/)  Id.  500.  {p)  18  Ves  490. 

{g)  1  Cox,  39.  (q)  1  Swanst.  211. 

{h)  1  Dm.  &  War.  111.  (r)  2  Rus.  &  Myl.  301. 

(i)  2  Vem.  255.  {s)  See  2  Keen,  p.  780. 
(t)  3  Ves.  616. 
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by  the  latter  appeal,  the  result  will  be  to  divide  the 
property  equally  between  the  two  daughters  of  Mr. 
JUellish,  which,  it  is  certaiu,  was  his  object  and 
intention. 

No  case  can  more  satisfactorily  exemplify  the 
wisdom  of  the  rule  of  Equity,  leaning  against  double 
portions,  than  the  present ;  for  if  Lady  JE*  Thynne 
were  to  succeed  in  the  object  of  her  appeal,  and  so 
become  entitled  to  the  provision  secured  to  her  and  her 
family  by  her  marriage  settlement,  and  also  to  the  one 
half  of  the  residue  of  her  father's  property,  she  would  be 
entitled,  not  to  one  half  as  he  intended,  but  probably  to 
something  like  three  fourths.  Fortunately,  the  rule 
of  Equity  prevents  these  consequences. 


1848. 

Lady 
E.  Thtnnb 

9. 

TbeEarl  of 
Glbnoall  : 
et  i  amira. 


Before  I  consider  the  authorities  as  applicable  to  the 
facts  of  this  case,  I  think  it  expedient  to  throw  out  of 
consideration  all  the  cases  which  have  been  cited,  in 
which  questions  have  arisen  as  to  legacies  being  or  not 
being  held  to  be  in  satisfaction  of  debt ;  for,  however 
similar  the  two  cases  may  at  first  sight  appear  to  be, 
the  rules  of  Equity  as  applicable  to  each  are  absolutely 
opposed,  the  one  to  the  other.  Equity  leans  against 
legacies  being  taken  in  satisfaction  of  debt,  but  leans  in 
favour  of  a  provision  by  will  being  in  satisfaction  of  a 
portion  by  contract,  feeling  the  great  improbability  of  a 
parent  intending  a  double  portion  for  one  child,  to  the 
prejudice  generally,  as  in  the  present  case,  of  other 
children.  In  the  case  of  debt,  therefore,  small  circum- 
stances of  difference  between  the  debt  and  the  legacy 
are  held  to  negative  any  presumption  of  satisfaction; 
whereas  in  the  case  of  portions,  small  circumstances 
are  disregarded.  So  in  the  case  of  debt,  a  smaller 
legacy  is  not  held  to  be  in  satisfaction  of  part  of  a 


Distinction 
between  satb- 
faction  of 
debt,  and  of 
portion^  by  le- 
gacy. 

Equity  leans 
against  satis- 
faction of debt 
by  legacy,  but 
in  feyour  of  a 
provision  by 
will  being  in 
satisfaction  of 
a  portion  by 
contract. 

Small  differ- 
ences be- 
tween the 
debt  and  the 
legacv  nega- 
tive the  pre- 
sumption of 
satisfaction^ 
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1848.        larger  debt;    but  in  the  case  of  portions  it  may  be 

Lady         satisfaction  pro  tanlo.    It  has  been  decided  that  in  the 

^  case  of  a  debt,  a  gift  of  the  whole  or  part  of  the  residue 

Tke  Earl  of    cannot  be  considered  as  satisfaction,  because  it  is  said 
Glenoall  :  ' 

et  i  contra,     that,  the  amount  being  uncertain,  it  may  prove  to  be 

less  than  the  debt, 
but  are  disre- 

srarded  in  In  considering  whether  this  rule  applies  to  portions^ 

portions.  which  is  the  only  question  in  this  case^  the  reason  of 

bo  in  case  of    jjjg  ^.^jg  ^  applicable  to  debts  must  not  be  lost  sight  of; 

legacy  is  not    because  as  a  portion  may  be  satisfied  pro  ianio  by  a 
a  satisfaction  ,i      ,  .  .         <•        .  i  i« 

of  a  larj^er        smaller  legacy,  the  reason  given  for  the  rule  as  appli- 

be^aVaulfac*/  ^^^^  ^  ^^^^  cannot  apply  as  to  portions.     And,  on 

tion  of  a  por-    the  contrary,  as  the  residue  must  be  supposed  to  have 
l\on,  pro  tanto.  . ,        ,  -  «         • 

A  irift  of  re-  considered  by  the  testator  as  of  some  value,  it 

sidue  cannot     would  appear  upon  principle  that  it  ought  to  be  consi- 

lie  a  ssdoiac* 

tion  of  a  debt,  dered  as  satisfaction  altogether,  or  pro  tanto  according 

amount  being  *°  ^^  amount.     For  why  should  £1000,  given  as  resi- 

nncertain,  it     due,  not  have  the  same  effect  upon  a  larger  portion  as 
may  be  less  ^  s^  o      s^ 

than  the  debt.  JBIOOO,  given  as  a  money  legacy? 

tion  may  be  *        ^^^  reasoning  seems  to  be  in  favour  of  the  satis&c- 

satisfied  by  a    ^.Jq,^  ^J^^.  ^.jjg  authorities,  if  direct  to  the  point,  must 
smaller  legacy  r        ^ 

pro  tanto,  so,    decide.     Blandy  v.  fFidmore  (a)  was  a  case  of  intes- 
on  principle,  a  ^  ,  -  -  ^ 

residue  ought  ^^y  ^^^  performance  of  a  contract :  so  was  Ltce  v. 

tt  MMtis-  ^^^  ^^^  D'Aranda  (b) ;  so  was  Goldsmid  v.   Gold- 

faction  of  a       smid  (c). 
portion  alto- 
gether, or  pro      If  there  are  not  cases  raising  and  deciding  this  question 

dbfiTio  the^"     *^^  terms,  there  are  several  from  which  the  rule  of  the 
amount.  court  may  be  deduced.    In  Linguen  v.  Souray  (rf)  a 

provision  for  a  wife,  contracted  for,  of  a  life  interest  in 
^1400  was  held  to  be  satisfied  by  a  gift  by  will  of  the 
residue,  the  interest  from  which  exceeded  the  interest 
upon  the  jBHOO. 

(a)  1  P.  WiUiams,  324.  (c)  1  Swanst.  211. 

[b)  3  Atk.  4 1 9 ;  1  Ves.  sen.  1 .     (d)  Pre.  m  Ch.  400. 
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In  Barren  v.  Beckford  (e)  the  gift  of  the  residue         ^848. 

Was  held  not  to  be  a  satisfaction^  upon  the  ground  of        Lady 

the  claim  being  a  debt ;  and  Lord  Hardwicke  drevr  the       '    ^ 

distinction  between  that  case  and  double  portions,    X**®  ^""^  ^^ 

'^      ^  ^         Olbnoall: 

seeming  to  imply  that  in  the  latter  case  the  decision    e$  ^  c^nira. 
would  be  otherwise. 

In  Bickman  v.  Morgan  (/)  there  was  a  proviso  as 
to  advancement  in  the  settlement.  But  Lord  Thurlow 
says  {g)y  ^'  It  would  be  ridiculous  to  insist  that  the  resi- 
due would  not  have  been  satisfaction  for  the  8000/. ;  it  is 
strange  to  say  that  the  gift  of  the  whole  residue  being 
uncertain,  shall  not  be  a  satisfaction,  when  a  moiety 
of  that  very  residue,  given  as  a  legacy,  will." 

In  TFeall  v.  Bice  (A)  Sir  John  Leach  lays  down  the 
rule  as  to  portions  generally,  making  no  distinction  be- 
tween money  legacies  and  gifts  of  residue;  saying,  ^^If 
a  fatlier  makes  a  provision  for  a  child  by  settlement  on 
her  marriage,  and  afterwards  makes  a  provision  for  the 
same  child  by  his  will,  it  \^  prima  facie  to  be  presumed 
that  he  did  not  mean  a  double  provision.'' 

It  is  satisfactory  to  find  the  doctrine  in  these  cases 
80  consistent  with  and  so  comformable  to  principle; 
they  leave  no  doubt  as  to  the  general  rule,  and  it  only 
remains  to  consider  how  far  the  facts  of  this  case  bring 
It  within  that  general  rule. 

The  obligation  upon  the  appellant's  marriage  was  by 
bond,  dated  March  1830,  to  transfer  to  four  trustees 
(two  of  whom,  those  named  by  Mr.  Mellish,  are  also 
trustees  and  executors  under  the  will)  after  Mr.  Mellish's 
death,  66^666/.  ]3s.  4d.y  31.  per  cent.  Consolidated  An- 
nuities, to  be  by  them  held  upon  the  trusts  of  the  settle- 

(e)  I  Ves,  sen.  519.  (g)  2  Bro.  C.  C.  396. 

(/)  1  Bro.  C.  C.  63.  (A)  2  Russ.  &  M.  267. 
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1848.        ment;  and  by  his  will,  dated  Nov.  1833,  he  gave  to  thfr 

Lady        same  two  individuals  half  the  residue  of  his  personal 

estate  for  the  benefit  of  Lady  Edward  Thynne  and  her 

The  Eorl  of   children :  the  difference  between  the  two  being  that  by 

Glbnoall: 

tt  h  centra,     the  settlement  the  appointment  amongst  the  children 

was  to  be  joint  by  the  husband  and  wife,  and  under  the 

will  by  the  wife  alone ;  and  that,  under  the  settlement, 

the  children  of  the  marriage  were  the  only  objects  of 

the  appointment,  and  under  the  will,  the  children  of  the 

daughter  generally — differences  which,  according  to  the 

rule  applicable  to  double  portions,  do  not  negative  the 

presumption  of  satisfaction.     But  the  case  is  one  of 

election,  which  has  been  disposed  of  by  the  Master*8 

report.    It  appears  to  me  therefore  that  the  Master  of 

the  Rolls  came  to  the  right  conclusion,  and  that  both 

the  appeals  ought  to  be  dismissed,  with  costs. 

Lord  Brougham: 
I  have  come  to  the  same  conclusion  as  my  noble  and 
learned  friend.  As  he  has  argued  chiefly  the  point 
upon  the  ori^nal  appeal  of  Lady  Edward  Thynne  v. 
Lord  Glengall,  and  has  addressed  himself  less  to  the 
cross  appeal  of  Lord  Glengall  v.  Lady  Edward 
Thynney  I  shall  perhaps  be  excused  for  entering  a  little 
more  at  large  into  that,  in  which  I  entirely  agree  with 
the  Court  below,  and  with  my  noble  and  learned  friend. 

In  this  case  I  think  that  the  agreement,  stated  in  the 
bill  and  referred  to  in  the  rest  of  the  pleadings,  namely, 
respecting  100,000/.  3/.  per  cent,  red  ucedannui  tiesj 
was  never  completed ;  that  Mr.  Mellish's  consent  to, 
and  concurrence  in  it,  rested  wholly  in  parol;  that 
neither  he,  nor  Mr.  Tooke  for  him,  ever  signed  it ;  not 
only  that,  but  that  it  was  not  completed,  even  by  parol ; 
that  after  the  draft  had  been  prepared,  read  to  him,  and 
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E.  Thtnni 

V, 


approved  of  by  him,  it  was  submitted  to  Mr.  Bellenden  1849. 
KeVy  and  he  having  settled  it,  Mr.  Mellish  was  apprised  _  Lady 
of  the  state  of  the  drafts  and  though  Mr.  Tookej  in  his 
answer  to  the  fourth  interrogatory,  says  he  approved,  The  Earl  of 
yet  it  is  evident  he  desired  something  further  to  be  eti  contra. 
done ;  for  he  made  Mr.  Tboke  submit  the  draft  to  his 
(Mr.  Mellish's)  old  friend,  Mr.  JHdd^  for  his  perusal. 
Accordingly  Mr.  JHdd  perused  it,  and  expressed  his 
approval  "  in  one  or  two  interviews,"  says  Mr.  Tooke, 
*'  which  I  had  with  him."  So  that  it  was  not  an  im- 
mediate unhesitating  approval ;  and  although  Mr.  Tidd 
returned  the  draft  approved  on  the  24th  of  the  month 
to  Mr.  Toofce,  I  consider  that  Mr.  Tooke  was  bound  to 
state,  and  probably  would  have  stated,  generally  at 
least,  to  his  client,  what  had  passed  with  Mr.  JHdd  at 
the  two  interviews,  what  difficulties  he  had  found,  and 
how  those  difficulties  were  removed.  Mr.  Tooke  does 
not  state  that  he  ever  told  Mr.  Mellish  anything  that 
had  passed  with  Mr.  JHdd,  in  whom  Mr.  Mellish 
reposed  an  especial  confidence.  Nor  did  Mr.  Mellish 
ever  know  (which  is  a  material  point)  that  Mr.  JHdd 
ultimately  did  approve  of  the  draft ;  for  he  was  seized 
with  the  illness,  which  in  three  days  carried  him  off, 
the  very  day  (the  24th)  that  Mr.  Tooke  received  back 
the  draft  from  Mr.  Tidd ;  so  that  Mr.  Mellish  died 
without  knowing  that  it  had  been  approved. 

I  have  put  the  case  of  the  non-completion  of  an 
agreement  or  contract.  But  Mr.  Tooke,  with  every  dis* 
position— and  very  naturally — to  support  Lord  Glen- 
gairs  claim  from  his  (Mr.  Tooke^s)  knowledge  of  his 
client's  intentions,  does  not  take  upon  himself  to  say 
(which  would  have  made  a  material  difference  in  the 
case)    that  Mr.  Mellish  ever  said  that  he  was  to  be 
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1848. 

Lady 
E.  Thynnb 

V. 

The  Earl  of 
Glbngall : 
€i  i  conira. 


considered  as  assenting,  provided  Mr.  TYrfrf  sbovU 
approve  of  the  draft.  He  says  no  such  thing.  This 
view  of  the  case  makes  the  supposed  part-performaiice, 
upon  which  all  the  reliance  is  placed,  wholly  immate- 
rial ;  for  part-performance,  to  take  the  case  out  of  the 
Statute  of  Frauds,  always  supposes  a  completed  agree^ 
.ment«  There  can  be  no  part  performance  where- there 
is  no  completed  agreement  in  existence.  It  must  be 
obligatory,  and  what  is  done  nmst  be  under  the  tenns 
of  the  agreement,  and  by  force  of  the  agreement. 

The  case  therefore  appears  to  me  to  be  free  from  all 
doubt.  I  regard  the  whole  as  an  incomplete  agreement, 
and  I  agree  with  the  Master  of  the  Rolls,  that  the  part 
of  the  bill  which  referred  to  it  ought  to  be  dismissed. 
Therefore  the  decree  appealed  from  should  be  aflirmed, 
as  my  noble  and  learned  friend  has  moved. 

This  makes  way  for  the  consideration  of  the  appeal, 
in  which  Lady  Edward  Thynne  is  the  appellant.  I 
entirely  agree  with  the  Master  of  the  Rolls,  and  with 
my  noble  and  learned  friend,  that  the  appellant  must  be 
put  to  her  election,  and  that  she  and  the  issue  of  her 
marriage,  if  any,  do  elect  to  take  under  the  will  of  Mr. 
Mellishy  the  bequests  of  which  operate  as  a  satisfaction 
of  the  bond  of  the  8th  of  July  1830,  and  not  as  a  cuma* 
lative  gift  for  further  advancement — not  as  a  double 
portion — and  therefore  that  this  part  of  the  decree  also 
should  be  affirmed.  Then  we  give  the  costs  of  the  ori- 
ginal appeal  to  the  Respondents  therein  ;  and  the  costs 
of  the  cross  appeal  to  the  Respondent  in  that  appeaL 

[The  decree  and  orders,  so  far  as  they  were  com- 
plained of  in  the  two  appeals,  were  then  affirmed  with 
costs,  respectively.] 
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Ann  Stewart  and  Others    -  -     Appellants.     ^    1847. 

June  15,  l/t 

The   Greenock   Marine  Insurance"]  September!. 

Company^  and   the    Directors   ofVllespondents. 
that  Company  -  -J 

In  all  cases  of  insurance  on  ship,  in  which  the  subject  is  not  Ituwrauie. 
actually  annihilated,  the  assured  claiming  as  for  a  total  ^^^'       ^ 
loss  must  give  up  to  the  underwriters  all  the  remains  of 
the  property  recovered,  together  with  all  benefit  or  advan- 
tage incident  to  it,  or  rather,  such  property  vests  in  the 
underwriters. 

Freight,  while  the  ship  is  in  the  course  of  earning  it,  is  a  be- 
nefit or  advantage  incident  to  the  ship,  and,  therefore,  be- 
comes the  property  of  the  underwriters,  paying  for  a  total 
loss. 

A  vessel,  in  the  course  of  a  vo3rage,  struck  upon  an  iceberg 
on  the  27th  of  July,  and  was  considerably  injured,  but 
reached  Liverpool^  and  while  in  the  river  there,  grounded 
outside  the  docks  on  the  II th  of  August,  was  afterwards 
taken  into  dock,  the  cargo  discharged,  and  was  then  sur- 
veyed, and,  after  the  survey,  namely,  on  the  1st  of  Septem" 
her,  the  owner  abandoned  to  the  underwriters  on  ship,  and 
claimed  as  for  a  total  loss : 

Held,  that  the  underwriter  on  ship  was  entitled,  on  settling  as 
for  a  total  loss,  to  have  the  benefit,  in  account,  of  the 
freight  which  had  been  received  by  the  owner  on  the  dis- 
charge of  the  cargo. 


Two  polices  were  entered  into  by  the  defenders,  as 
underwriters,  on  the  ship  Laurel^  of  Greenock^  one  for 
1500/.,  the  other  for  600/.  Besides  the  2000/.  thus  in- 
sured with  the  defenders,  insurances  were  effected  with 
other  companies  to  the  value  of  4500/.,  or  6500/.  in  all. 
As  the  vessel  was  valued  in  the  policies  at  7500/.,  the 
pursuers  stood  in  the  position  of  their  own  insurers  for 
the  remaining  1000/. 
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The  vessel  was  insured  at  and  from  Liverpool  to 
New  Yorky  and  thence  to  any  other  port  in  the  UnUed 
States  or  to  Quebec,  thence  to  a  port  of  disdiarge  in 
the  United  Kingdom,  and  thereaflwr^  ^'  uiitil  aht  kith 
«i#dred  «t  «ti€bor  in  food  safety  «t  her  place  ef  desti- 
nation^ and  for  such  period  afterwards  as  slie  iihdl  be 
there  occupied  in  discharging  her  cargo,  not  exceeding 
ten  days  from  the  date  of  reportii^  at  the  Custom 
House."  There  was  a  pfoUcy  on  freight  executed  in 
rfmilar  terms. 

The  outward  voyage  was  performed  ih  safety.  At 
Quebec  the  vessel  took  in  a  cargo,  chiefly  of  timber, 
and  left  that  port  on  the  14tb  of  Jufyy  bound  for  Xi- 
verpooL  On  the  27th  of  Jufy,  and  before  it  had  ^late 
completed  half  the  passage  homeward,  it  came  in  vio- 
lent contact  with  an  iceberg,  which  carried  away  the 
bowi^rit,  stove  in  the  bowc;,  and  occa^oned  other 
serions  damage.  The  vessel  immediately  filled^  and 
became  water-logged,  bat  the  cargo  kept  it  aSeat  j  and 
the  weather  being  favourable,  it  was  able,  by  great  ex- 
ertions on  the  part  of  the  master  and  crew,  to  proceed 
on  the  voyage^  ReacUng  Point  I^fnoi,  a  sh€»rt  m^ 
from  the  river  Mersey^  a  pilot  was  taken  in,  and  the 
vessel  then  proceeded  up  the  river  to  Liverpoolf  and 
arrived  off  the  Brunswick  pier-head  on  the  11th  of 
August.  It  was  flood  tide  at  the  time ;  and  the  desire 
of  the  fnlot  and  master  was,  to  have  the  vessel  imaie- 
diately  taken  into  dock,  but  from  the  state  it  was  in, 
the  dock^-tnastcr  refiised  to  allow  this  to  be  done  witli- 
ont  the  order  of  tbe  karboor-master.  The  master  af 
the  ship  accordisgly  went  to  him.  When  the  condition 
Ae  vessel  was  in,  however,  was  explained  to  hios,  lie 
Would  not  consent  to  its  being  docked,  but  gave  direc- 
tions to  have  it  moored  outside  the  dock  gates,  that  it 
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might  be  scuttled  when  the  tide  left.  These  directions 
were  accordingly  followed,  and  the  ship,  instead  of 
being  taken  into  harbour,  was  laid  alongside  the  pier- 
bead  in  the  open  river.  The  consequence  was,  that  as 
the  water  left,  it  grounded,  and  listed  or  fell  outwards^, 
and  sustained  much  additional  damage,  many  of  the 
timbers  being  broken,  and  other  injuries  done.  When 
the  tide  had  sufficiently  receded,  holes  were  bored  in 
the  ship's  bottom,  and  the  water  allowed  to  run  out* 
The  openings  were  closed  before  the  tide  returned,  and 
the  ship  when  floated  was  xsarried  through  the  dock  gates 
into  the  Brunswick  basin,  where  it  was  moored  for  the 
remainder  of  the  night.  Next  day  it  was  moved  from 
the  ba^in  into  die  dock,  and  then  discharged,  no  part 
of  the  cargo  having  been  removed  till  the  ship  was 
ultimately  placed  in  the  dock. 

After  the  cargo  was  discharged,  the  vessel  was  put 
into  a  graving  dodc,  and  there  examined  by  several 
Liverpool  ship  carpenters  and  surveyors.  These  gen- 
demen  reported  that  it  would  cost  30002.  to  repair  the 
UBJuriea  done  to  the  vessel  by  the  collision  with  tlie  ice- 
berg on  the  27th  Juljfy  and  the  grounding  in  the  river 
on  the  11th  August •  On  receiving  this  report,  the 
owners,  on  the  1st  September y  1842,  wrote  to  the  de- 
fenders, intimating  an  abandonment.  This  the  defen- 
ders refused  to  accept,  on  the  groimd  that  the  injuries 
done  to  a  vessel  valued  at  7^00/.  in  the  policies,  were 
not  to  that  extent  which  could  entitle  the  owners  to 
claim  for  a  total  loss.  Some  further  correspondence 
took  place,  the  owners  having,  in  the  meantime,  got 
additiomd  surveys,  by  which  the  amount  of  damage 
was  declared  to  exceed  4000/. 

The  pursuers,  in  October^  brought  an  action  against 
the  defenders,  in  which  they  claimed  as  for  a  total  loss. 
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In  their  summons,  the  pursuers  rested   their   claim 
solely  on  the  injuries  done  to  the  vessel  by  the  icebergs 
which  they  maintained,  of  themselves  amounted  to  a 
total  loss ;  but  afterwards  amended  the  libel,  so  as  to 
embrace  also  the  injuries  the  vessel  had  received  iu  the 
river.     A  record  was  then  made  up,  the  piurBuera'  first 
allegation  being,  *^  the  pursuers  are  entitled,  in  the  cir- 
cumstances, to  recover  under  the  policies  libelled,  the 
full  sums  insured,  as  for  a  loss  ;  and  no  relevant  ground 
has  been  stated,  or  exists,  in  the  circumstances^  to  ex- 
clude the  claim  for  these  sums/'  The  defenders  pleaded 
that  *^  as  the  damage  sustained  by  the  Laurel  did  not 
amount,  either  actually  or  constructively,  to  a  totals  hot 
only  to  a  partial  loss,  the  pursuers  are  not  entitled  tb 
abandon  and  claim  for  a  total  loss  ;"  and  also,  ^^  that 
even  supposing  the  pursuers  entitled  to  abandon,  and 
to  claim  a  constructive  total  loss,  they  could  only  do  so 
subject  to  the  condition  of  their  accounting,  by  way  of 
compensation,  to  the  respondents,  as  abandonees  of  the 
ship,  for  their  proportion  of  the  amount  of  freight 
earned,  after  the  accident  or  accidents  through  which 
such  constructive  loss  was  occasioned  ;  and  the  respon- 
dents would  be  further  entitled  to  deduction  of  a  rate- 
able contribution  for  the  value  of  the  stores  expended 
for  the  general  safety." 

The  freight  actually  earned  and  paid  to  the  owners, 
amounted  to  1402/.  2s.  2d. 

The  case  went  to  trial  upon  the  following  issue  : 
"  Whether  the  said  ship,  by  and  through  injury  sus- 
tained on  or  about  the  27th  Jtdy^  1842,  and  on  or 
about  the  1 1th  August^  1842,  or  one  or  other  of  these 
dates,  and  during  the  currency  of  the  said  policies^  be- 
came a  wreck,  and  was  totally  lost  ?  and  whether  the 
defenders*  under  the  said  policies,  arc  indebted  and 
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resting  owing  to  the  pursuers  in  the  sums  of  1600/. 
and  500/.,  contained  respectively  in  the  said  policies,  or 
any  part  thereof,  with  interest  thereon  as  libelled/* 

The  jurors  returned  the  following  verdict : — *^  That 
in  respect  of  the  matters  proven  before  them,  they  find 
for  the  pursuers,  in  respect  that  the  Laurel  was  pro* 
|>erly  abandoned  and  not  wdfth  repairing :  that  the 
damage  arose  from  coming  in  contact  with  an  iceberg, 
and  also  from  grounding  at  the  dock  at  Liverpool^ 
Also  find  that  the  ship  was  perfectly  seaworthy ;  re-, 
serving  for  the  decision  of  the  Court  the  point  raised 
by  the  defenders,  of  their  title  to  a  proportion  of  the 
freight.  Also  find  that  the  vessel  was  a  total  loss,  in- 
dependently of  the  decayed  timber  and  deficient  sails." 

The  question  of  the  abandonees'  right  to  freight  thus 
reserved  for  the  consideration  of  the  Court,  afterwards 
came  on  to  be  argued  in  the  Inner  House,  when  a 
difference  of  opinion  occurred  among  the  Judges  (a). 

The  Lord  President  and  Lord  Mackenzie  held  that 
abandonment  transferred  to  the  insurers  all  the  rights 
at  the  assured  as  to  freight :  Lord  Fullerton  and  Lord 
Jeffrey  were  of  au  opposite  opinion,  holding  that  the 
underwriters  were  not  entitled  to  any  part  of  the  freight. 

Under  these  circumstances,  cases  were  ordered  to  be 
laid  before  the  Lords  of  the  Second  Division,  and  the 
permanent  Lords  Ordinary,  for  their  opinions.  The 
Judges  thus  consulted,  likewise  differed  among  them- 
selves (6). 

The  Lord  Justice  Clerk,  Lord  Moncreiff'y  Lord  Med'- 
tayn.  Lord  Robertson j  and  Lord  Wood,  were  of  opinion, 
that  by  the  abandonment,  the  freight  belonged  to  the 
underwriters ;  while  Lord  Ivory,  Lord  Cunninghame, 
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(a)  Cases  in  the  Court  of 
Session,  Vol.  vi.«  p.  359. 


(h)  Id,,  Vol.  viu..  p.  323. 
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Lord  Coekbumy  and  Lord  Murrayy  wei^  of  oigktaxiA 
that  the  underwriters  were  not  entitled  le  take  credit 
for  any  freight^  but  were  bound  to  settle  as  for  a  lotsl 
I0889  leaving  the  freight  to  be  recovered  by  the  owners. 
The  Judges  of  the  First  Division^  on  ck>n8{dering 
these  opinions,  on  the  13th  of  Januar^f  1846^  pro- 
nounced the  following  interlocutor : — *^  The   Lqv^, 
having  advised  the  cases  with  the  opinions  of  tbe  con- 
sulted Judges,  find,  that  the  defenders,  the.  Oremodk 
Marine  Insurance  Company,  with  whom  Insoriuioe  wte 
effected  only  on  the  ship,  are  entitled,  in  accountii^  irith 
the  pursuers^  to  have  placed  to  thtib*  credit  th^  due 
proportion  of  the  freight,  atnounting  to  1402/.  Sb.  ScL, 
subject  to  such  deduction  as  may  be  found  competent 
to  affect  their  interest  in  said  freight ;  and  remit  the 
cause  to  the  Lord  Ordinary,  *to  hear  parties  on  sudi  de- 
ductions, and  to  take  such  stcfps  as  ctiay  be  requiidfe  for 
the  investigation  and  deterlciiination  of  the  sta^e,  and  of 
the  defenders'  proportion  of  the  freight )  as  also  to  dis- 
pose of  the  whole  other  matters  remaining  to  be  deter* 
mined  under  the  conclusions  of  the  libel ;  reserving  the 
effect  of  this  judgment  in  the  question  between  the  pur- 
suers and  those  of  the  underwriters  on  the  ship>  who 
are  idso  underwriters  on  the  freight ;  reserving  altothe 
expetices  of  the  discussion  of  the  question  of  freight, 
to  be  disposed  of  along  with  the  expences  alreddy  ite- 
served,  and  all  other  expences  in  the  cause/' 
The  appeal  was  against  this  decision. 


Sir  F^  Thesiger  and  Mr.  fTatam  (Mr.  AfidmUl^ 
was  with  them)  for  the  appellants  :— 

The  judgment  of  the  Court  below  must  be  revered 
It  introduces  a  new  principle  of  insurance  law,  entirely 
in  contrast  to  those  on  which  the  rights  of  insurers  and 
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assured  have  hithinrto  been  deemed  to  be  founded*  It 
gives  a  retrospective  effect  to  an  abandonment^  so  s^s 
to  enable  an  insurer  to  obtain  an  advantage  such  as 
was  never  before  contemplated*  Here  the  freight  was 
in  fact  earned  before  notice  of  abandonment  was  given^ 
for  the  voyage  was  at  an  end,  Angerstdn  v.  Bell  (a)» 
though  the  risk  continued,  yet  it  is  contended  that  that 
notice  relates  back  to  the  period  of  the  act  which  occi^r 
sioned  the  loss,  and  that  the  insurer  on  ship  becomes,  by 
such  retroactive  effect  of  the  notice,  entitled  to  the 
freight.  Such  a  doctrine  is  alike  unsupported  by  prin-» 
ciple  or  authority. 

Notice  oi  abandonment  is  not  necessary  in  all  cases, 
in  order  to  entitle  an  assured  to  recover  as  for  a  total 
loss  ;  Cambridge  v.  Anderton  {b) ;  RotAX  v.  Sal* 
vador  (c).  Where  the  ship  is  really  lost  it  is  not  ne- 
cessary ;  it  is  so  only  in  two  cases,  that  of  an  embargo 
and  that  of  a  capture,  for  in  these  cases  the  ship 
exists  in  specie  unharmed,  and  may  still  complete  the 
voyage.  The  abandonment  then  throws  the  risk  on  the 
abandonee,  and  notice  of  the  intention  to  do  so  must  be 
given  to  him.  3ut  in  ordinary  cases,  when  the  ship  is 
very  much  damaged,  such  a  notice  is  not  required. 
The  owner  must,  indeed,  cede  all  the  property  insured, 
or  all  that  remains  of  it,  to  the  underwriter,  and  this 
cession  of  the  thing  insured  is  preliminary  to  his  right 
to  recover.  But  cession,  and  notice  of  abandonment, 
are  two  distinct  things,  and  much  of  the  error  of  the 
argument  on  the  other  side  may  be  traced  to  confound- 
ing them  together.  When  the  assured  abandons  during 
the  continuance  of  the  voyage,  and  the  underwriter  ac- 
cepts the  abandonment,  the  effect  of  the  abandonment 
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(b)  Park  on  Ins.  54  (8th 
ed.);  Marshall  on  Ins.,  2 63. 


(b)  2  Barn.  &  Cress.  691. 

(c)  3  Bing.  N.  €.  266. 
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is,  that  the  underwriter  becomes  the  carrier  of  the 
goodSj  takes  all  the  risk,  and  earns  the  freight.  He 
earns  it,  in  fact,  with  what  has  become^  by  the  aban- 
donment, his  vessel.  This  was  the  principle  on  which 
all  the  cases  known  as  the  Russian  Embai^  Cases 
were  decided.  Thomson  v.  Rowcroft  (a)  was  the  first 
of  these,  though  there  the  question  was  not  expressly 
decided,  for  the  assured  having  abandoned  to  each  set 
of  underwriters,  indorsed  a  memorandum  on  each 
policy,  by  which  he  stipulated  that  he  would  assign  all 
his  interest  in  ship  or  freight  to  the  particular  under- 
writers on  the  respective  policies.  He  received  from 
each  the  full  amount  ofinsurance,  after  which^  the  ves- 
sel being  relieved  from  the  embargo,  completed  the 
voyage  and  earned  freight.  The  Court  there  held^  that 
however  the  question  might  have  been  between  the 
different  sets  of  underwriters,  litigating  out  of  the 
same  fund,  and  however  the  weight  of  argument  in  such 
a  case  might  preponderate  in  favour  of  the  underwriters 
on  ship,  yet,  in  that  individual  action  which  was 
brought  by  the  underwriters  on  freight,  against  the  as- 
sured upon  his  memorandum,  they  were  entitled  to  re- 
cover as  against  him  on  his  own  memorandum.  Lea^ 
tham  V.  Terry  {b)  was  to  the  same  effect ;  so  was 
Mc  Carthy  v.  Abel  (c) ;  but  this  last  case  settled  the 
rule  which  had,  in  Thomson  v.  Rowcroft y  been  hinted  at, 
namely,  that  an  abandonment  pending  a  voyage,  carried 
to  the  underwriter  on  ship  the  right  to  recover  the  freight* 
All  these,  however,  were  cases  in  which  the  ahan- 
donment  took  place  during  the  currency  of  the  voyagei 
in  which,  therefore,  the  assured  gave  up  everything  to 
the  underwriter  on  ship,  wlio  consequently  became  his 


(a)  A  East,  34. 

(h)  3  Bos.  &P.  479. 


(c)  5  East,  388. 
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exact  substitute,  and  who^  in  virtue  of  being  tlie  actual 
carrier  of  the  goods^  the  person  whose  vessel  earned  the 
freight^  was  the  person  entitled  to  receive  it.  But  these 
decisions  do  not  affect  the  question  here,  for  here  the 
abandonment  did  not  take  place  till  after  the  voyage 
had  ended,  though  during  the  continuance  of  the  risk. 
This  last  case  furnishes  one  observation,  which  is  im- 
portant to  be  attended  to  here,  namely,  that  the  date  of 
the  accepted  abandonment  is  a  material  circumstance  in 
settling  the  rights  of  the  parties.  Tlien  came  the  case 
of  Case  V.  Davidson  (a),  with  respect  to  which  the  same 
observation  may  be  made  as  with  respect  to  those  al- 
ready cited,  and  which,  therefore,  is  not  applicable  to 
the  present  case,  for  the  purpose  for  which  it  has  al- 
ready been  used,  and  for  which  it  will  again  be  relied  on 
by  the  other  side.  In  that  case  there  had  been  two  se- 
parate insurances  on  a  general  seeking  ship,  the  one  on 
the  ship  and  the  other  on  the  freight.  The  vessel  was 
captured,  and  the  ship  and  freight  were  abandoned  to 
the  respective  underwriters,  who  each  paid  a  total  loss. 
The  vessel  was  re-captured,  and  ultimately  performed 
the  voyage  and  earned  freight;  and  under  these  cir- 
cumstances, it  was  held  by  the  Court,  that  the  under- 
writers on  ship,  under  the  abandonment  of  the  ship  to 
to  them,  were  entitled  to  such  freight,  for  that  an 
abandonment  to  underwriters  on  ship,  transfers  to 
them  the  right  to  the  freight  earned  subsequently  to 
such  abandonment,  as  incident  to  the  ship.  The  Court 
then  acted  avowedly  on  this  principle,  that  the  ship, 
from  the  moment  of  abandonment,  becomes  the  pro- 
perty of  the  abandonee,  and  the  property  in  the  ship 
determines  the  right  to  freight,  as  an  incident  to  the 
right  of  property  in  the  ship.     In  other  words,  it  is 

(a)  5  M.  &  Sel.  79  ;    S.  C.  in  Error,  5  Moore,  117;    2 
Brod.  &  Bing.  379  ;  8  Price,  542. 
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contended  that  the  freight  belongs  generally  to  the 
owner  of  the  ship^  and  that  the  owner  beoomes  such 
by  the  act  of  abandonment. 

Now  this  doctrine  may  be  admitted  by  the  plaintiff  in 
error^  and  yet  the  consequence  sought  in  this  case  to 
be  drawn  from  it  will  not  follow;  for  here  the  ship  did 
not  become  the  property  of  the  underwriter,  by  aban* 
donmeat  to  him,  until  after  the  freight  bad  been  earned. 
At  the  time  of  the  abandonment,  this  vessel  had  become 
a  wreck,  and  could  not  earn  freight.  The  voyage  was 
at  an  end,  though  the  risk  of  the  vessel  still  continvcd. 
That  freight  was  not  therefore  earned  by  the  vessd 
sailing  as  the  underwriter's  vessel,  and  the  very  prin- 
ciple on  which  Cctse  v.  Davidson  was  decided,  conse- 
quently  raises  an  argument  by  way  of  analogy  against 
the  defendant  in  error  here.  The  case  of  Dean  v. 
Mc  Ghie  (a)  does  not  carry  the  argument  one  step  far- 
ther in  favour  of  the  underwriter,  but  shows  that  it  is 
the  possession  of  the  ship  during  the  time  of  eamii^ 
freight,  that  gives  the  right  to  freight.  In  that  case, 
an  owner  of  a  ship  mortgaged  it  by  bill  of  sale  while 
at  sea.  The  agents  of  the  ship  took  possession  of  it 
on  its  homeward  voyage,  and  before  arrival  in  portp 
and  afterwards  received  sums  on  account  of  freight, 
and  pdd  seamens'  wages  and  port  charges,  amount- 
ing to  a  larger  sum  than  the  freight  received.  The 
mortgagor  became  bankrupt;  and  it  was  held,  that 
the  assignees  could  not  sue  the  mortgagees  for  money 
had  and  received  by  them  for  freight,  as  by  the  mort- 
gage of  the  ship,  freight  accruing  due  passed  to  the 
mortgagee,  as  incident  to  the  ship,  and  that  he  had  a 
right  to  set  off  the  charges  made  on  account  of  the  ship 
against  the  sums  received  on  account  of  the  freight. 
(a)  2  Car.  ^  P.  387  ;  12  Moore,  185  ;  4  Bing.  45. 
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But  then,  it  is  said  oh  the  other  side,  th&t  the  plain- 
tiff in  error  ought  not,  in  the  case  of  a  constmctive 
loss,  to  be  in  a  better  situation  than  if  the  ship  bad  ac* 
taally  gone  to  the  bottom  of  the  sea.    He  will  not ; 
for  if  the  ship  had  gone  to  the  bottom  while  sailing  on 
the  open  sea,  there  can  be  no  doubt  that  he  Would  have 
recovered  on  both  iuBurances.     On  the  other  hand,  the 
attempt  now  made  to  set  up  this  claim  for  the  insurer 
on  ship,  tends  to  place  him  in  a  much  better  situation 
than  if  the  shqi  bad  gone  to  the  bottom  of  the  sea ;  for, 
whereas  then  he  would  hav^  had  to  pay  for  a  total  Idss, 
without  receiving  einjrfhinf^  whatever  in  the  ^ay  of  de- 
duction from  thiit  loss,  he  now  has  all  that  reibsdns  of 
the  ship  which  has  btien  abandoned  to  him.     The  law 
never  could  have  intended  that  he  should,  in  addition 
receive  all  the  freight  that  the  vessel  had  earned,  and 
certainly  never  could    have    intended   it  when   that 
fre^ht  had  been  earned  previous  to  the  date  of  the 
abandontnent* 

The  freight  here  was  so  earned,  and  the  mei*^  fact  Of 
an  abandonment  having  been  made  cannot  give  the  in- 
surer aright  which  he  could  not  have  had  without  it, 
for  abandonment  is  not  necessary.  Now  suppose  a  dif- 
ferent state  of  things.  Suppose  the  vessel  in  dock,  but 
with  the  policy  still  continuing,  and  a  fire  to  happen, 
by  wUch  the  .vessel  wits  wholly  destroyed,  but  the 
goods  were  saved,  the  owner  would  have  a  right  to 
recover  as  for  a  total  loss,  and  yet  the  insurer  on  the 
ship  would  have  no  right  to  freight.  The  case  would 
have  been  the  same  if  the  ship  had  suddenly  gone  to 
pieces  outside  the  docks,  but  the  goods  had  been  saved 
and  delivered  to  their  consignees.  Taking  the  time  of 
the  loss  here  to  be  the  grounding  in  the  do<iks,  there 
was  no  subsequent  use  of  the  vessel  for  the  purpose  of 
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earning  freight,  and,  consequently,  it  was  not  the  ves- 
sel of  these  underwriters  which  earned  the  freight. 

In  the  argument  in  the  Court  below,  some  American 
and  French  law  authorities  were  relied  upon  as  guides 
in  this  matter ;  but  they  will  not  assist  the  respondents.^ 
For,  in  the  first  place,  they  refer  to  cases  of  abandonment 
pending  a  risk,  and,  in  the  next  place,  the  law  of  the 
United  States  as  to  freight  is  different  from  the  law  of 
England  in  a  most  material  respect,  for  it  admits  what 
we  refuse,  namely,  a  calculation  of  freight  on  the  prin- 
ciple of  pro  rata  itineris  (a).  On  another  ground 
the  F)rench  authorities  are  likewise  incapable  of  bdng 
appealed  to  in  the  argument,  for  the  French  law  does 
not  hold  freight  to  be  an  insurable  interest. 

The  only  remaining  question  is,  whether  an  aban- 
donment can  have  a  retrospective  effect.  It  is  submit- 
ted that  it  cannot.  A  notice  of  abandonment  is  unne- 
cessary, and  an  unnecessary  proceeding,  cannot  have  any 
effect  on  the  substantive  rights  of  parties,  and  least  of 
all  an  effect  of  a  retrospective  kind.  The  use  of  the 
ship  for  the  .purpose  of  earning  freight  is  the  only 
ground  on  which  freight  can  be  demanded,  and  here^ 
the  voyage  having  terminated  before  the  notice  of  aban* 
donment,  and  no  use  of  the  ship  for  the  purpose  of 
earning  it  having  taken  place  after  that  notice  was 
given,  the  insurer  has  no  title  by  the  mere  act  of  aban- 
donment of  ship  to  claim  the  freight. 

The  rights  of  the  parties  are  therefore  the  same, 
so  far  as  freight  is  concerned,  as  if  the  vessel  had  been 
absolutely  lost  by  the  perils  of  the  sea,  but  the  goods 
had  been  saved  and  delivered  to  their  owners,  in  which 
case  it  is  undoubtedly  clear  that  the  underwriters  on 
ship  would  have  had  no  claim  whatever  to  freight. 

(a)  3  Kent  Comm.  319>  4th  ed. ;  2  Phill.  on  Ids.  224. 
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Sir  F.  Kelly  and  Mr.  fFickens  for  the  respon- 
dents : — 

The  decision  of  the  Court  below  is  correct,  and  can- 
not be  questioned  without  overturning  some  of  the 
great  principles  of  insurance  law. 

The  first  of  these  principles  is,  that  the  policy  is  a 
contract  of  indemnity.  It  follows  from  this,  that 
where  the  assured  obtains  from  the  insurer  the  full 
value  of  the  ship,  the  underwriter  is  entitled  to  the 
ship,  and  all  that  properly  is  incident  to  it.  He  must 
be  put  into  the  situation  (so  far  as  natural  events 
permit)  in  which  the  owner  stood  before  the  abandon- 
ment. This  was  in  effect  the  decision  in  the  case  of 
C<ise  V.  Davidson  (a).  If  the  ship  had  not  reached  its 
destined  port  in  safety,  but  had  broken  up,  the  value 
of  whatever  reifiained  of  it  it  would  have  belonged 
to  the  underwriters.  By  the  payment  of  full  value  for 
it  they  acquired  a  complete  right  to  the  ship. 

The  facts  as  specially  stated  in  this  case  shew  that 
af^r  the  11th  oi  August  the  ship  existed  in  specie, 
but  in  construction  of  law  it  was,  so  far  as  the  owner 
was  concerned,  totally  lost.  It  was  abandoned  by  the 
owner  to  the  insurer,  and  by  that  abandonment  the 
underwriter  became  entitled  not  only  to  the  ship  but 
to  its  incidents,  of  which  freight  was  one.  llie  only 
question  that  Case  v.  Davidson  can  possibly  be  said  to 
have  left  undecided  is,  whether  in  such  a  case  as  this 
the  ship  is  completely  vested  in  the  underwriters  at  the 
time  of  the  cause  of  the  loss  or  of  the  abandonment. 
Here  the  ship,  after  an  injury  which  caused  a  construc- 
tive total  loss,  carried  a  cargo  and  delivered  it;  and  the 
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(a)  5  Maule  &  Sel.  79  ;  S.  C.  in  Error,  nom.  Davidson  v. 
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act  q{  abandoiimeut  came  between  the  period  when  that 
injury,  the  cause  of  the  total  loss,  occurred,  and  the 
period  when  the  cargo  wa«  actually  delivered.  The 
argument  in  Scotland  was,  that  there  was  a  total  loss 
on  the  II th  of  August ^  yet  the  fact  was  Ihat  Uie 
ship  still  existed  in  specie^  conveyed  goods,  and  deli- 
vered them>  and  so  freight  was  earni^.  After  all  this 
occurred,  the  survey  took  place,  and  thi^n  the  iiban- 
donment  was  made,  and  yet  the  argument  of  t^  pnr- 
suer  in  the  Court  b^w  was,  that  the  right  to  the  ship 
and  to  what  the  ship  might  earn  took  effect  from  the 
time  of  the  abandonment  only,  and  not  from  the  time 
of  the  cause  of  the  I0S9.  But  diat  argument  cannot  be 
supported.  The  injury  gives  the  right  to  fibandon^ 
and  the  abandonment  must  be  referred  to  that  ev^t 
which  alone  gives  the  assured  the  rigbib  tp  afandQn, 

It  has  been  contended  here  that  abai^ionipeirt  is  not 
necessary,  but  it  must  be  remembered  that  this  is  not 
an  actu;E4>  but  only  a  coiistructive  tptel  loss,  and  that 
abandonment  is  only  unnecessary  in  the  former  case. 

[Lord  Campbell^'^k  constructive  total  loss  m^ay  be 
described  as  a  total  loss,  with  a  right  of  salvage^] 

And  as  a  consequence  of  that,  it  o>ay  he  argued  that 
when  the  assured,  by  a  nc^ce  of  abandon^vent,  con- 
verted this  constructive  into  a  total  )os^,  everytliii:^  in 
the  ship  vested  in  the  insurers  from  Uie  moment  at 
wiiich  that  constructive  total  los^  occurred.  Suppose 
a  ship  to  be  injured  on  the  Ut  of  JonuHry  at  Vam 
Dieman's  Zrand,  and  the  owner  io  hear  of  it  in  this 
country  and  to  abandon,  but  that  w)4Ie  ;the  intelli- 
gence was  coming  to  him  here,  the  ship  was  repaired^ 
and  sailed,  and  actually  arrived  here  on  the  1st  of 
July,  it  could  not  be  contended  that  the  title  wpi^ld 
vest  only  from  the  moment  of  abandonment,  it  must 
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vest  from  the  time  of  the  happening  of  that  matter 
which  the  owner  bad  treated  as  a  total  loss. 

(Lord  CampbelL^But  the  ship  and  the  freight  are 
different  subjects,  and  are  capable  of  distinct  in<- 
snranoes,  and  the  question  is,  whether  the  total  loss  of 
ship  is  the  total  loss  of  freight.] 

Tke  decision  in  Case  v.  Davidson  shews  that  wlie** 
ther  there  is  insurance  on  freight  or  not,  the  under* 
writer  on  ship  is  entitled  to  receive  the  freight. 

(Lord  BtoHgkam. — Suppose  the  freight  and  the 
^p  insured  with  the  same  parties,  what  would  be  the 
4Mmeequence  i] 

It  has  been  held  that  where  the  ship  is  lost,  but  not 
<tbe  freight,  tfie  underwriter  -on  firri^ht  is  not  liable  to 
pay.  But  that  question  do«i  not  arise  here.  This  is 
a  simple  case  of  a  constructiye  total  loss  of  ship,  in 
^liHch  the  nnderwritera  on  ship  have  paid  a  total  loss, 
and  tberefbre  -claim  that,  from  the  moment  of  the  oon- 
structive  loss,  which,  by  the  owner's  abandonment, 
they  have  been  obliged  to  treat  as  an  actual  total  loss, 
the  vessel  with  all  its  incidents  should  be  theirs. 

The  argument  on  the  other  ride  is,  ihsl  the  title  cS 
the  underwriters  to  the  ship  v^sts,  not  from  the  tSme  of 
the  loss,  but  from  the  time  of  the  abandoment.  It  is 
curious  tliat  the  law  on  this  point  should  not  have  <been 
<expreesly  laid  down  in  any  English  authority,  but  is 
very  ^ifftinctly  stated  in  an  American  writer.  In 
PhiUips  on  Insurance  (a),  it  is  said,  ^*  It  is  the  effect 
of  a  valid  afbandonraent  to  transfer  the  properly  in  the 
subject.  The  payment  of  a  total  loss  by  the  insurers, 
er  their  ability  to  pay  such  a  loss,  in  consequence  pf 
an  abandonment,  gives  them  a  title  to  the  property,  or 
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(a)  2  Phillips  on  Insturanee,  417,  418,  Boston  edit.,  1840. 
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what  remains  of  it^  as  far  as  it  was  covered  by  the 
policy.  An  abandonment,  considered  as  an  assign- 
ment of  property,  must  have  reference  to  the  time  of 
the  loss,  for  only  that  which  is  constructively  lost  can 
be  abandoned,  and  to  know  what  is  lost,  reference 
must  necessarily  be  had  to  the  time  of  the  loss.  From 
that  time  the  insurers  are,  to  most  purposes  at  least, 
entitled  to  the  advantages,  and  subject  to  the  liabilities 
of  ownership.  This  is  not  inconsistent  with  the  prin- 
ciple, that  the  right  of  abandonment  depends  upon  the 
state  of  the  existing  facts,  which  means,  as  we  have 
seen,  that  the  facts  of  which  the  assured  is  informed, 
and  which  he  makes  known  to  the  underwriters  as  the 
ground  of  his  abandonment,  must  constitute  a  total 
loss,  and  also,  that  the  loss  must  not  have  ceased  to  be 
total  in  the  mean  time.  The  abandonment  must  be 
authorised  by  the  existing  facts,  but,  as  an  assignment, 
it  has  reference  to  the  time  of  the  loss.  In  France 
an  abandonment  of  the  ship,  considered  as  a  transfer 
of  the  property,  has  been  construed  to  relate  to  the 
time  of  the  risk.  Emerigon^  223,  c.  17^  s*  9.  But  in 
the  English  cases,  it  seems  to  be  taken  for  granted, 
that  an  abandonment  of  any  subject  relates  to  the  time 
of  the  loss." 

In  France  the  effect  of  the  abandonment  has  a  stiU 
further  retrospective  effect,  for  it  goes  back  to  the  time 
of  the  commencement  of  the  risk  itself.  But  taking 
the  English  rules  here,  it  is  clear  that  the  abandon- 
ment must  relate  to  the  time  of  the  loss  which  occa- 
sions it.  If  that  was  not  so,  the  underwriter  would 
npt  be  entitled  to  salvage,  nor  be  liable  to  repairs  and 
expenses  of  voyage.  He  is  entitled  to  the  one,  he  is 
liable  to  the  other  ;  and  therefore  he  is  entitled  to  the 
freight,  for  his  right  to  the  vessel  and  its  incidents  is 
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complete  from  that  time.  The  case  of  Young  v. 
Turing  (a),  and  several  others,  shew^  that  so  far  as  the 
rights  of  the  parties  are  concerned,  a  constructive  is 
equivalent  to  an  actual  total  loss.  In  tbese  cases  the 
assured  could  of  course  recover;  but  there  is  no  case 
of  that  kind  where  a  ship  remains  in  specie,  capable 
of  fulfilling  the  purposes  of  a  ship,  in  which,  if  the 
owner  means  to  treat  the  voyage  as  totally  lost,  he  is 
not  bound  to  give  notice  of  abandonment  to  the  un- 
derwriter. In  Hodgson  v.  Blackhton  {b)  it  was  held 
that  notice  of  abandonment  was  necessary,  though  the 
ship  and  cargo  had  been  sold  and  converted  into 
nK)ney  when  the  notice  of  the  loss  was  received* 

There  is  no  distinction  between  the  present  case  and 
that  of  Case  v.  Davidson  (c)«  The  only  question  that 
was  not  there  distinctly  and  in  terms  decided  was,  whe- 
ther the  ship  vested  in  the  underwriter  from  the  time 
of  the  abandonment  or  from  the  date  of  the  occurrence 
which  constituted  a  total  loss.  Nothing  depends  on 
the  acceptance  or  non-acceptance  of  the  abandonment. 
If  the  underwriter  refuses  to  accept  the  abandonment, 
that  will  not  in  the  least  degree  prevent  the  assured 
from  recovering.  The  ground  on  which  the  appellants 
are  compelled  to  insist  that  there  is  no  necessity  for  a 
notice  of  abandonment  is  insufficient.  The  damage  done 
to  the  vessel  in  the  dock  at  Liverpool  is  not  noticed  in 
the  original  summons,  but  the  damage  done  to  it  by 
the  iceberg  is  alone  set  forth ;  so  that  as  far  as  that 
summons  is  concerned,  the  underwriters  would  be  en- 
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titled  to  freight  from  that  time^  because^  even  on  the 
argument  now  put  forward^  the  freight  would  have 
been  earned  by  the  underwriters*  vessel.  It  was  so 
earned  in  any  view  of  the  facts  of  the  case. 

Here  is  a  total  loss,  in  respect  of  which  the  under- 
writers  have  been  content  to  pay  the  full  value  of  the 
vessel.  That  amounts  to  a  sale  of  the  ship,  and  the 
buyers  of  the  ship  are  clearly  entitled  to  all  that 
the  thing  bought  afterwards  obtains.  If  the  under- 
writers had  paid  the  value  of  the  ship  on  the  11th  of 
August i  there  can  be  no  doubt  that  the  vessel  would 
have  been  in  every  respect  theirs  from  that  very  night. 
They  could  not  do  that  at  the  moment ;  for  neither 
owners  nor  underwriters  then  knew  what  had  oc- 
curred ;  but  they  have  since  paid  as  for  a  total  loss  in 
respect  of  the  injury  which  then  took  place.  They 
are  therefore  in  the  same  situation  as  if  they  had  made 
the  payment  at  that  moment.  It  has  been  contended 
that  at  the  time  of  the  abandonment  this  vessel  was  a 
wreck,  and  could  not  earn  freight ;  but  the  answer  to 
that  argument  is,  that  the  voyage  here  was  not  at  an 
end  till  the  delivery  of  the  cargo,  and  that  in  fact  the 
vessel,  whatever  description  may  be  given  to  it^  did^ 
after  the  period  when  this  total  loss  occurred^  and  after 
the  time  when  the  property  passed  from  the  owner  to 
the  underwriter,  actually  deliver  the  cargo  and  earn 
freight.  A  hull  of  a  vessel,  a  mere  wreck,  may,  if  it 
can,  bring  the  goods  into  port  and,  by  delivering  them, 
earn  freight,  the  condition  of  the  vessel  not  having  any 
effect  on  the  question  of  title  to  freight.  At  the  time 
when  the  total  loss  happened  here,  the  ship  had  not 
earned  freight,  because  the  goods  had  not  been  deli- 
vered, but  the  freight  was  earned  when  they  were 
delivered. 
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The  ship  here  was  abandoned,  and  the  effect  of  an 
abandonment  is  thus  described  in  Marshall  on  In- 
surance (a) :  "  By  the  abandonment,  the  insured,  as  we 
have  seen,  yields  up  to  the  insurers  all  his  right,  title, 
and  interest  in  the  ship  or  goods  insured,  or  what  may 
be  saved  of  them,  which,  from  the  notice  of  abandon- 
ment, become  the  property  of  the  insurers.  It  operates 
as  a  transfer  to  them,  in  proportion  to  their  respective 
subscriptions,  without  any  regard  to  the  priority  of 
the  policies,  if  more  than  one,  even  though  the  ship  or 
goods  should  appear  by  the  several  policies  to  be  over- 
insured.  And  this  transfer  has  a  sort  of  retrospective 
relation  in  reference  to  the  insurers,  who,  to  the  extent 
of  the  sum  insured,  are  presumed  to  have  been,  from 
the  beginning,  owners  of  the  things  insured,  according 
to  the  rule  of  the  Roman  law,  '  Quod  repudiatur^ 
retro  nostrum  non  fuisse  palam  est.*  Ff.  lib.  38,  tit.  5* 
^  Si  quid  in  fraudem,' "  Nothing  can  be  clearer  or 
more  conclusive,  and  all  the  rules  of  law,  and  all  the 
decided  cases  justify  the  statement  of  the  law,  which  is 
itself  a  conclusive  answer  to  the  claim  of  the  appellants. 

The  right  to  freight  could  not  be  abandoned.  It 
did  not  exist.  It  was  not  an  inchoate  right.  The  law 
does  not  recognize  it.  The  completion  of  the  act  of 
carrying  cargo,  namely,  the  delivering  of  it,  alone  gives 
the  right  to  freight.  The  moment  before  actual  deli- 
very, nothing  can  be  claimed.  Then  how  can  it  be 
said  here  that  the  shipowner  did  this  act?  that  he 
completed  the  voyage  with  a  ship  which  was  not  his 
property,  but  had  become  the  property  of  the  under- 
writers ?  He  who  is  the  owner  of  the  ship  during 
the  last    portion    of   the    voyage    is   the   owner   of 
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the  ship  during  the  whole  voyage,  so  far  as  the 
right  to  freight  is  concerned.  He  alone  can  delirer 
the  goods,  and  obtain  payment  for  the  carriage  of 
them. 

The  only  question  here  on  which  any  doubt  can  be 
raised  is  therefore,  whether  the  voyage  was  at  an  end 
when  this  accident  happened.  It  was  not.  The  ship 
had  not  arrived  at  its  place  of  destination.  If  the 
cargo  had  been  of  a  perishable  nature,  and  had  been 
insured,  and  if  the  grounding  of  the  ship  at  the 
docks  had  partially  injured  or  wholly  destroyed  the 
cargo,  there  can  be  no  question  that  the  underwriter 
on  cargo  would  have  been  liable  to  make  good  the 
damage. 

It  is  therefore  submitted  that,  admitting  the  doc- 
trine that  the  freight  belongs  to  the  person  whose 
vessel  earns  it,  the  vessel  here  was  the  vessel  of  the 
underwriter  when  the  freight  was  earned.  It  had  be* 
come  so  by  the  act  of  abandonment  which^  whenever 
given,  related  to  and  had  effect  from  the  loss  that 
occasioned  it.  The  underwriter  was  substituted  for 
and  became  the  owner  of  the  vessel.  By  him  the 
voyage  was  compeleted,  and  the  cargo  delivered,  and 
the  freight  was  earned,  and  consequently  this  clum  of 
the  insurer  cannot  be  supported,  and  the  judgment  of 
the  Court  below,  by  which  it  is  negatived,  must  be 
affirmed. 


Sir  F.  Thesiger,  in  reply. 
The  doctrine  that  a  contract  of  insurance  is  a  con* 
tract  of  indemnity  will  be  defeated,  if  the  case  of  Case 
v«  Davidson  can  be  applied  to  the  extent  to  which  it 
is  now  sought  to  be  applied.  For  example,  if  the 
owner  of  the  ship  had  insured  the  ship  for  5000/.,  and 
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the  freight  for  6000/.,  and  was  compelled  by  some 
accident  during  the  voyage  to  abandon  the  ship,  the 
freight  would  be  received  by  the  underwriters  on  ship, 
and  the  owner  would  not  be  indemnified.  The  argu- 
ment that  the  voyage  continued  till  the  cargo  was  dis- 
charged, is  erroneous,  and  can  only  be  maintained  by 
confounding  the  duration  of  the  vo3rage  with  the  dura- 
tion of  the  risk.  Here  the  policy  on  freight  is  to  con- 
tinue till  the  ship  is  moored  in  good  safety  at  its  place 
of  destination,  and  then  for  a  period  not  exceeding  ten 
days  from  the  date  of  reporting  at  the  custom  house. 
This  is  not  an  extension  of  the  voyage,  but  of  the  risk, 
and  the  two  things  are  entirely  different  from  each 
other.  When  the  vessel  drops  its  anchor  at  the  place 
of  destination,  the  voyage  is  at  an  end.  The  freight 
would  then  be  earned  though  it  would  not  be  payable  ; 
and  another  fallacy  in  the  argument  on  the  other  side 
arises  from  confounding  the  earning  of  freight  with 
the  payment  of  it.  Suppose  they  had  been  obliged  to 
put  the  goods  into  lighters  to  convey  them  to  the 
shore.  If,  while  on  board  the  lighters,  the  goods  had 
been  lost,  the  completion  of  the  voyage  would  have 
happened,  but  not  the  completion  of  the  risk,  and  the 
freight  would  have  been  earned  by  the  ship,  but  would 
not  have  been  payable  by  the  owner  of  the  goods. 
This  shews  the  distiction  between  the  two  things. 

The  arguments  of  the  respondent,  at  the  bar  of  this 
House  and  in  their  printed  case,  are  inconsistent  with 
each  other.  There  they  repudiate  the  necessity  o£ 
abandonment.  Hete  they  insist  upon  it.  Cambridge 
V.  Anderton  (a)  and  Roux  v.  Salvador  {b)  shew  that 
there  is  no  necessity  for  abandonment  in  cases  where. 
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as  here^  the    facts   shew  that  a  total   loss   has  oc- 
curred. 

As  to  the  effect  of  notice  of  abandonment,  the  cases 
of  Bainbridge  y.  Neilson  (a)  and  Patier»an  ▼•  Bit- 
chie  (h)j  the  former  of  which  was  acted  on  by  Lord 
JEldan  in  this  House,  in  the  case  of  Smiik  ▼•  Robert- 
8on{c),  shew  that  a  notice  of  abandonment  maybe 
rendered  utterly  valueless  by  subsequent  circum- 
stances. Such  a  notice  cannot  therefore  bave  the 
retroactive  effect  ascribed  to  it  in  this  case. 

It  may  be  admitted  here  that  the  abandonment  itself 
applies  to  the  time  of  the  loss,  but  the  argument 
would  carry  it  back  to  the  time  of  the  damage.  If 
that  argument  was  true,  then  if  a  ship  received  an 
injury  at  sea  from  an  iceberg,  and  arrived  in  port,  and 
discharged  its  cargo,  but  then  sank  irrecoverably  in 
the  docks,  the  underwriter  would  be  entitled  to  recover 
the  freight.  Again,  if  the  ship  while  out  on  a  voyage 
suffered  a  serious  injury,  but  delivered  its  outward 
cargo,  and  the  captain  in  ignorance  of  the  extent  of  the 
damage  set  sail  for  home,  and  was  then  lost,  the  argu- 
ment on  the  other  side  would  go  to  shew  that  the 
underwriter  would  be  entitled  to  the  outward  freight. 
It  is  impossible  to  maintain  a  doctrine  that  leads  to 
such  absurd  consequences.  But  its  absurdity  goes 
still  further.  According  to  the  cases  of  Luke  v. 
Lyde  (d),  Lutwidge  v.  Gray  (e),  and  Shipton  v. 
Thornton  (/),  the  master  is  bound,  if  he  can  prudently 
do  so,  to  tran-ship  the  goods,  and  to  carry  them  to 
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(a)  10  East,  329. 
(6)  4  Mau.  &  S.  393. 
(c)  2  Dow.  474. 
(rf)  2  Burr.  882;  1  Sir  W. 
Bl.  190^  nom,  Luke  v,  Lloyd, 


(e)  Molloy,p.  259,  6th  ed.; 
Abbott  on  Shipping,  316,  4tb 
edit. 

(/)  y  Ad.  &  El.  314. 
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their  port  of  consignment.  But  if  he  did  so,  the 
argument  on  the  other  side  would  lead  to  the  conclusion 
that  the  freight  thus  earned  would  become  the  freight 
of  the  underwriter  on  ship,  and  not  of  the  assured. 
This  would  be  a  dangerous  conclusion,  for  it  would 
give  the  master  an  interest  in  allowing  a  loss  of  goods 
to  be  a  total  loss,  instead  of  giving  him  an  interest  to  use 
every  means  in  his  power  to  prevent  its  becoming  so. 

[Lord  Campbell. — When  did  the  title  of  the  under- 
writers begin  ?] 

At  the  time  of  the  total  loss.  At  the  time  when  the 
owner,  by  abandoning,  declared  the  total  loss.  There 
was  nonnecessity  for  abandonment  here.  But  if  there 
was,  there  was  no  acceptance  of  it  before  the  1st  of 
September,  and  the  acceptance  is  that  by  which  the 
parties  are  bound ;  Bainbridge  v.  Neilson  (a).  Smith 
T.  Robertson  (6),  and  Patterson  v.  Ritchie  (c).  The 
rights  of  the  underwriter  only  arise  from  that  time. 
The  judgment  of  the  Court  below  is  therefore  erro- 
neous, and  must  be  reversed. 
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The  Lord  Chancellor : 

My  Lords,  in  considering  the  question  reserved  by 
the  jury  for  the  decision  of  the  Court,  the  facts,  as 
found  by  the  verdict,  must  be  the  ground  upon  which 
such  consideration  must  proceed,  and  if  these  are  pro- 
perly attended  to,  much  of  the  apparent  difficulty  of 
the  case  will,  I  think,  disappear. 

The  verdict  finds,  first,  that  there  was  a  total  loss  of 
the  Laurel ;  secondly,  that  the  Laurel  was  properly 
abandoned,  and  not  worth  repairing.     The  latter  in- 


(a)  10  East,  329.  (b)  2  Dow.  474. 

(c)  4  Maulc  &  S.  b93. 
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deed,  is  a  consequeDce  of  the  first,  rather  than  a  dis- 
tinct finding.  The  verdict  finds  for  the  plaintiff,  which 
involves  a  finding  that  the  total  loss  was  within  the 
period  covered  by  the  policy. 

The  verdict  finds  the  total  loss  to  have  arisen  from 
the  ship  having  come  in  contact  with  an  ieeberg,  on 
the  27th  of  July,  and  also  from  its  having  grounded 
outside  the  docks  at  Liverpool,  on  the  11th  of  Auguit. 

In  my  view  of  this  case,  it  is  not  material  whether 
the  total  loss  is  to  be  considered  as  having  been  com- 
pleted on  the  27th  of  July,  or  on  the  12th  of  AuguMt, 
for  the  voyage  was  not  completed  at  either  of  these  two 
dates.  It  was  indeed  argued  that  the  voyage  hiA  been 
completed  at  the  latter  date,  and  the  freight  earned  at 
that  time  :  the  freight  was,  in  fact,  subsequently  earned 
by  the  delivery  of  the  goods,  but  at  the  last  date  to 
which  the  total  loss  can  be  referred,  namely,  the  12th 
of  August,  it  had  not  been  earned.  If,  iqstead  of 
timber,  the  cargo  had  been  of  a  perishable  quality, 
and  therefore  destroyed  by  the  ship^s  filling  with 
water  on  the  12th  of  August,  could  it  have  been  eon- 
tended  that  the  freight  had  been  earned  ? 

The  facts  of  this  case,  upon  this  point,  are  identical 
with  those  in  Samuel  v.  Royal  Exchange  Assurance 
Company  (a),  in  which  a  ship  having  been  lost  whilst 
moored  near  the  Dock  Gates  at  Deptford,  waiting  to 
be  admitted,  the  owner  was  held  entitled  to  recover 
against  the  underwriters  for  a  total  loss,  the  place 
where  the  vessel  was  moored  not  being  the  place  of  its 
ultimate  destination.  The  case  is  the  same  as  it  would 
have  been  if  the  ship  had  ceased  to  exist  as  such  on 
the  27th  July^  and  the  cargo  had  been  brought  home 
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and  delivered  by  other  means.  This  case,  therefore, 
is  one  of  a  total  loss,  happening  before  the  completion 
of  the  voyage. 

Now,  to  constitute  a  total  loss,  the  actual  annihila- 
tion of  the  subject  of  the  insurance  is  not  necessary  :  it 
is  sufficient  if  the  expences  of  repairs  would  exceed 
the  value  of  the  ship  when  repaired.  In  all  cases  iu 
which  the  subject  is  not  actually  annihilated,  the  as- 
sured is  entitled  to  claim,  and  claiming  as  upon  a  total 
loss,  must  give  up  to  the  underwriters  all  the  remains 
of  the  property  recovered,  together  with  all  benefit  and 
advantage  belonging  or  incident  to  it,  or  rather,  such 
property  vests  in  the  underwriters.  Now  the  freight 
which  a  ship  is  in  the  course  of  earning,  is  a  benefit  or 
advantage  belonging  to  it,  and  is  as  much  to  be  given 
up  to,  or  to  become  the  property  of  the  underwriters, 
paying  for  a  total  loss  of  ship,  as  any  other  matter  of 
value  belonging  to  or  incident  to  the  subject  insured. 

It  cannot  be  of  importance  at  what  part  of  the  voy- 
age the  accident  happens,  and  the  property  in  the  ves- 
sel is  changed  by  what  is  accounted  iu  law  to  be  a 
total  loss. 

In  Benson  v.  Chapman  (a),  the  ship,  soon  after 
leaving  the  port  of  loading,  sustained  damage  sufficient 
to  entitle  the  owner  to  recover  as  for  a  total  loss,  but 
the  captain  had  repairs  done  at  an  expense  beyond  what 
a  prudent  owner  would  have  incurred,  and  he  brought 
the  cargo  home,  and  the  freight  was  earned,  but  the 
Court  held  that  the  total  loss  of  the  ship  carried  with 
it  the  total  loss  of  the  freight.  Chief  Justice  Tindal 
says,  "  the  assured  has  sustained  a  total  loss  of  the 

(a)  6  M.  &  G.  792,  argued  in  this  House  upon  a  writ  of 
error  on  July  drd  and  4th^  1848,  but  not  decided  when  the 
judgment  in  this  case  was  given. 
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freight,  if  he  abandons  the  ship  to  the  underwriters  on^ 
ship^  and  is  justified  in  so  doings  for  after  such  aban- 
donment he  has  no  longer  the  means  of  earning  the 
freight,  or  the  possibility  of  ever  receiving  it  if  earned, 
such  freight  going  to  the  underwriters  on  ship."  The 
damage  amounting,  as  between  the  assured  and  the  un- 
derwriters, to  a  total  loss,  the  abandonment  did  not 
alter  the  relative  rights  of  the  parties^  and  the  principle 
of  that  decision  was^  that  the  plaintiff,  the  owner,  was 
entitled  to  recover  against  the  underwriters  on  freight 
as  for  a  total  loss  of  the  freight^  because  the  total  loss 
of  the  ship  carried  with  it  the  total  loss  of  the  freight,, 
and  though  the  freight  was  afterwards  earned,  it  did 
not  belong  to  the  owners,  but  to  the  underwriters  on 
the  ship.  If,  then,  in  that  case,  the  freight,  though 
actuaUy  earned  by  the  ship  after  what  amounted  to  a 
total  loss  as  between  the  owner  and  the  underwriters  on 
freight,  did  not  belong  to  the  owner,  but  to  the  under- 
writers on  the  ship,  how,  in  the  present  case,  can  the 
freight  earned  by  the  delivery  of  the  cargo  after  a  total 
loss  of  the  ship,  belong  to  the  assured  ? 

In  Case  v.  Davidson  (a),  the  ship  was  on  its  voyage, 
and  in  the  course  of  earning  freight,  when  it  was  cap- 
tured.  It  was  abandoned,  and  by  the  abandonment 
became  a  total  loss  as  between  the  owner  and  the  un- 
derwriters, but  that  abandonment  cannot  have  greater 
effect  than  an  actual  total  loss.  In  this  state  of  things 
the  ship  was  re-captured,  and  earned  freight,  which 
was  held  to  belong  to  the  underwriters  on  the  ship,  al- 
though the  owner  had  abandoned  it  to  the  underwriters 
on  the  freight.    Lord  Tenterden  says,  "  I  have  never 
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(a)  5  M.  &  S.  79,  af&rmed  in  the  Exchequer  Chamber,  2 
Brod.  &  Bing.  379 ;  5  Moore,  117  ;  8  Price,  542. 
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heard  of  an  instance  in  which  the  assured,  after  aban- 
doning the  ship  to  the  underwriters,  has  stepped  in  and 
claimed  the  freight  as  against  the  underwriters ;  on  the 
contrary,  the  practice  has  been  uncontested,  that  the 
abandonee  has  received  the  freight/' 

Unless  the  title  of  an  abandonee,  in  cases  in  which 
abandonment  is  necessary,  is  better  than  the  title  of  an 
underwriter,  upon  an  actual  total  loss  not  requiring 
abandonment,  which  cannot  be  (an  optional  total  loss, 
made  absolute  by  abandonment,  cannot  have  a  greater 
or  a  different  effect  than  an  actual  total  loss),  these  au- 
thorities are  decisive  of  the  present  case,  the  jury  hav- 
ing found  an  actual  total  loss. 

In  putting  the  case  upon  this  ground,  I  must  not  be 
understood  as  disregarding  other  grounds  upon  which 
the  opinions  of  the  majority  of  the  Judges  appear  to 
have  been  founded,  but  it  is  sufficient  for  the  present 
purpose  to  rest  the  judgment  upon  the  most  simple 
principle  and  most  unquestioned  authorities  ;  and  being 
satisfied  that  these  grounds  are  sufficient  to  support  the 
judgment  of  the  Court  of  Session,  I  think  it  unneces- 
sary to  enter  into  a  discussion  of  points  which  have 
occasioned  so  much  difference  of  opinion  in  the  Court 
below.  I  therefore  move  your  Lordships  to  affirm  the 
interlocutor  appealed  from,  with  costs. 

I  have  to  state  to  your  Lordships,  that  my  noble  and 
learned  friend  not  now  present.  Lord  Brougham^  has 
communicated  to  me  that,  upon  considering  this  case, 
he  has  come  to  the  same  conclusion  that  I  have,  that 
the  interlocutors  appealed  from  should  be  affirmed. 
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Lands,  held  in  fee  simple,  were,  by  settlement  made  in  1752, 
conveyed  to  trustees,  to  the  use  of  the  settlor  for  life ;  remaiii- 
der  to  the  use  of  his  three  daughters  for  their  lives,  as  tenants 
in  common ;  remainder  to  the  use  of  trustees  to  preserve  ; 
remainder,  as  to  the  share  of  each  daughter,  to  the  use  of  her 
first  and  other  sons  successively  in  tail  male  ;  remainder,  ia 
case'of  the  death  of  any  one  or  more  of  the  daughters  without 
issue  male,  to  the  use  of  the  survivors  or  snrvivor,  during 
their  or  her  respective  lives  or  life,  as  tenants  in  oommoa 
in  case  of  two  survivors,  with  remainder,  in  like  manner  as 
to  the  original  share,  to  the  use  of  the  first  and  other  sons 
of  such  surviving  daughters  or  daughter  in  tail  male ;  re- 
mainder, in  case  all  the  daughters  should  die  without  issne 
male,  as  to  the  share  of  each,  to  the  use  of  their  daugh- 
ters as  tenants  in  common  in  tail ;  -and  in  case  one  or  two  of 
the  settlor's  daughters  should  die  tvithoui  issue,  the  share 
or  shares  of  such  daughter  or  daughters,  to  go  to  the  use 
of  the  daughters  of  the  survivors  or  survivor,  as  tenants  in 
common  in  tail  general ;  and  in  case  all  three  should  die 
without  issue,  then  remainder  over,  with  ultimate  remain- 
der to  the  use  of  the  settlor  in  fee.  He  died  soon  after 
without  disposing  of  the  reversion : — 

Held,  that  the  limitation,  in  case  of  the  failure  of  issue,  gene- 
rally, of  any  of  the  daughters,  to  the  daughters  of  die  sur- 
vivors or  survivor,  was  a  good  contingent  remainder,  and 
therefore  not  void  for  remoteness  : 

And  also,  that  the  words  "  survivors  or  survivor"  were  to  be 
read  "  others  or  other,"  and,  consequently,  the  limitation 
over  to  the  daughters  of  one  of  the  settlor's  daughters, 
who  had  issue,  was  not  defeated  by  the  death  of  that 
daughter  in  the  lifetime  of  another,  who  subsequently  died 
without  issue,  but  that  limitation  took  effect  as  a  good  cross- 
remainder. 

One  only  of  the  settlor's  daughters  had  issue,  four  daughters 
and  no  son  ;  L.  E.  Si,  one  of  the  four,  in  1779,  while  her 
sisters,  mother,  and  aunts  were  living,  executed  a  post-nuptial 
settlement,  which  recited  the  said-deed  of  1 752 — and  another 
of  1749,  under  which  she  was  entitled  to  a  vested  estate 
tail  in  lands  called  the  B.  estate,  on  the  death  of  her  father — 
and  that  she  was  entitled  in  remainder  or  reversion,  ezpec* 
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^  tant  and  to  take  effect  in  possession  on  the  determination  1848. 

of  certain  prior  estates,  to  seyeral  parts  of  lands  in  the  deed         ^^^"^ 
of  1752  mentioned.   It  also  recited  a  post-nuptial  settlement         Cole 
of  1 776,  in  which  were  recited  L.E.  S.'s  title  to  certain  shares       Sbwell 
in  remainder  or  reversion  expectant,  &c.,  and  her  desire  to 
limit  and  assure  the  same,  and  that  it  was  thereby  wit- 
nessed, that  in  order  to  bar  the  estates  in  remainder  or  re- 
version expectant  and  to  take  effect  in  possession  as  afore- 
said, then  vested  in  her,  but  without  prejudice  to  the  prior 
estates,  she  and  her  husband  covenanted  to  levy  fines  of  her 
said    undivided    shares  in  remainder,  to  enure  to  these 
uses,  namely,  that  the  trustee  should,  out  of  the  heredita- 
ments comprised  in  the  deeds  of  1749  and  1152,  first  fall- 
ing into  possession,  take  an  annuity  of  300/.,  and  out  of  Uiose 
nest  falling  into  possession,  a  similar  annuity,  both  being  for 
X.  E.  S,*8  separate  use,  and,  subject  thereto,  to  the  use  of  her 
husband  for  life,  remainder  to  herself  in  fee.     It  further 
recited  that  no  fines  were  levied  under  the  deed  of  1776, 
and  that  L,  E,  S.  was  desirous  of  securing  payment  of  cer- 
tain debts,  and,  subject  thereto,  of  settling  the  said  remain- 
ders and  reversions  expectant  and  to  take  effect  as  afore- 
said, for  the  benefit  of  her  two  children,  and  had  agreed  to 
settle  the  same,  and  all  her  right  and  interest  in  the  pre- 
mises, to  the  uses  thereinafter  mentioned ;  and  it  was,  by 
the  deed  of  1779,  witnessed  that,  in  order  to  bar  the  estate 
tail  in  remainder  or  reversion  expectant  upon  and  to  take 
effect  as  aforesaid,  then  vested  in  L.  E,  8.  in  the  heredita- 
ments comprised  in  the  deeds  of  1749  and  1752,  without 
preiudice  to  the  prior  estates,  the  said  L.  E,  S.  and  her 
husoand  covenanted  to  levy  fines  of  all  her  undivided  shares 
in  remainder  or  reversion  expectant,  and  to  take  effect  as 
aforesaid  in  the  said  hereditaments,  to  enure  to  trustees  for 
1000  years,  to  raise  the  amount  of  the  aforesaid  debts  ;  re- 
mainder to  other  trustees  for  1500  years,  to  raise  5000/. 
for  L.  E,  5. ;  remainder  to  other  trustees  for  2000  years  to 
raise  an  annuity  of  100/.  out  of  the  lands  first  falling  into 
possession,  and  a  similar  annuity  out  of  those  next  falling 
into  possession  for  maintainance  of  her  only  son  ;  remainder 
to  trustees  for  3000  years,  to  raise  3000/.  for  her  only 
daughter ;  remainder  to  the  use  of  the  son  and  his  issue, 
in  strict  settlement ;  remainder  to  the  use  of  the  daughter 
and  her  daughters  in  tail : — 
Held,  that  all  the  estates  and  interests,  contingent  as  well  as 
vested,  in  the  lands  to  which  L.  E,  S.  was  entitled  under 
the  limitations  of  the  deed  of  1752,  passed  and  were  bound 
by  the  deed  of  1779,  and  the  fines  that  were  levied  in  pur- 
suance thereof. 

The  settlor's  three  daughters  died, — one  in  1784,  «./?.,  another, 
the  mother  of  L.  E.  S.,  in  1793,  the  third,  in  1799, 5./>.— 
all  intestate  and  without  having  disposed  of  the  reversion 
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1848.  vested  in  them  by  descent.     One  of  L.  E.  S/a  sisters  died 

^-v'  in  1788,  intestate  and  without  issue.     In  1809  one-third 

CoLB  Qf  jjjg  lands  comprised  in  the  deed  of  1752  was,  on  parti- 

^    ^'  tion,  allotted  to  L.  E.  S.,  and  by  a  decree  for  sale  made  in 

1820,  in  a  suit  instituted  against  her  by  the  trustees  of  the 
•  term  of  1000  years  comprised  in  the  deed  of  1779,  it  vbs 

declared  that  tiie  whole  of  the  one-third  so  allotted  was 
subject  to  the  trusts  of  the  term,  and  bound  by  that  deed, 
and  the  fines  levied  in  pursuance  thereof.     By  a  deed  exe- 
cuted in  1825,  it  was  witnessed  that  for  barring  all  estates 
tail  therein  mentioned,  and  settling  the  lands  therein  com- 
prised, L.  E.  S.  and  her  husband  and  a  trustee  of  the  deed 
of  1779,  conveyed  all  the  said  one- third  part,  so  allotted  in 
severalty  to  L,  E.  S.  as  aforesaid,  and  also  her  nndividad 
third  part  of  the  £.  estate  (which  had  then  by  the  death 
of  her  father  come  into  possession)  to  a  trustee,  that  reco- 
veries might  be  suffered  of  the  said  lands,  and  it  was  cove- 
nanted that  they  should  enure,  as  to  such  of  the  ssid 
undivided  parts  as  were  comprised  in  the  deed  of  1779,  to 
the  uses  therein  mentioned,  and  in  conBrmation  thereof 
and  of  the  term  of  1000  years;   and — after  reciting  that 
three  specified  denominations  of  lands  of  which  X«.  £,  S, 
was  stated  to  be  seized  in  tail  in  remainder,  at  the  date  of 
the  deed  of  1779,  were  not  comprised  therein  or  in  the 
fines  levied  in  pursuance  thereof,  and  reciting  the  said  suit 
and  decree  for  sale  therein  made,  and  that  L.  E.  8,  had 
agreed  to  make  the  said  denominations  subject  to  the  said 
term — it  was  further  agreed  and  declared  that  the  sud 
recoveries  should  enure  to  confirm  the  sale  of  the  said  three 
denominations  for  the  said  term,  and  to  give  validity  to 
the  said  decree,  and,  subject  to  the  said  term,  to  such 
uses  as  L.  E,  S.  should  appoint,  and,  as  to  the  lands 
comprised  in  the  deed  of  1779,  to  such  further  uses  as  had 
not  been  thereby  declared  concerning  the  same,  as  L.  B. 
S.  should  by  deed  or  will  appoint  :— 
Held,  that  by  this  deed,  and  the  recoveries  suffered  in  pur- 
suance thereof,  the  whole  of  the  lands  allotted  in  severalty 
to  L.  E,  S.  on  the  partition,  except  the  said  three  de- 
nominations, were  made  subject  to  the  uses  of  the  deed 
of  1779. 


This  was  an  appeal  from  a  decree  of  Sir  Edward 
Sugden,  Lord  Chancellor  of  Ireland  (1  Drury  and 
Warren,  1 ;  see  also  5  Irish  Law  Rep.  190), 

Peter  Daly,  formerly  of  Quansbury,  in  the  county 
of  Galway,  £sq.,  being  in,  and  previously  to^  the  year 
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1752,  seized  in  fee  simple  of  several  towns  and  lands  1^8. 
called  *'  the  Qnambury"  or  "  Daly  estate/*  conveyed  Colb 
the  same  by  lease  and  release,  dated  respectively  the  Sbwell. 
4th  and  5th  of  February ^  1752,  unto  Thomas  Lord 
Athenry  and  James  Daly,  and  their  heirs,  to  the  use 
of  him,  Peter  Daly,  for  his  life,  with  remainder, — sub- 
ject to  a  trust  term  thereby  created  and  long  since  satis- 
fied,—to  the  use  of  his  three  daughters,  Honoria,  wife 
of  Viscount  Kingslandy  Ancutasia^  wife  of  Charles 
Daly,  afterwards  of  the  Earl  of  Kerry,  and  Marga- 
ret ta,  wife  of  the  said  Thomas  Lord  Athenry,  for  their 
respective  lives,  as  tenants  in  common,  with  the  usual 
limitation  to  trustees  to  preserve  contingent  remain- 
ders, with  remainders,  respectively,  to  the  use  of  the 
respective  first  and  other  sons  of  the  said  Honoria, 
Anastasia,  and  Margaretta,  severally  and  successively 
in  tail  male  *,  and  if  any  one  or  two  of  the  said  daugh- 
ters of  Peter  Daly  should  die  without  issue  male  of 

her  or  their  body  or  bodies,  then,  as  to  such  part  or 
parts  of  the  said  lands  and  premises  of  her  or  them  so 

dying  without  issue  male,  to  the  use  of  the  survivors 
or  survivor  of  the  said  Honoria,  Anastasia,  and  Mar- 
garetta, as  tenants  in  common  in  case  of  two  survi- 
vors, during  the  respective  lives  or  life  of  such  survivors 
or  survivor,  with  the  usual  limitations  to  trustees  to 
preserve  contingent  remainders,  with  remainders  to  the 
use  of  the  respective  first  and  other  sons  of  such  survi- 
vors or  survivor  severally  and  successively  in  tail  male ; 
and  in  case  the  said  Honoria,  Anastasia,  and  JUarga* 
retta  should  die  without  issue  male,  then,  as  to  their 
respective  shares  and  proportions  of  the  said  lands  and 
premises,  to  the  use  of  all  and  every  their  respective 
daughters,  as  tenants  in  common  in  tail  of  the  respec- 
tive shares  of  their  respective  mothers :  And  in  case 
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1848.  one  or  two  of  the  said  daughters  of  Peter  Daly  should 
CoLB  die  without  issue  of  her  or  their  body  or  bodies^  then,  as 
Sewell  ^  ^^^  share  or  shares  of  the  said  lands  and  premises  of 
such  daughter  or  daughters  so  dying  without  issue,  to  the 
use  of  all  and  every  the  daughters  and  daughter  of  such 
survivors  or  survivor^  as  tenants  in  common  in  tail  of 
the  respective  shares  of  such  survivors^  in  case  of  two 
survivors,  and^  to  the  use  of  the  daughter  and  daogh* 
ters  of  such  survivor,  in  case  there  should  be  but  one 
survivor,  as  tenants  in  common  in  tail ;"  and  in  case  the 
said  Honoriay  Anastasia,  and  Margaretta  should  die 
without  issue,  then,  after  divers  remainders  over,  with 
ultimate  remainder  to  the  right  heirs  of  the  said  Peter 
Daly. 

Peter  Daly  died  soon  after  the  date  of  the  said  deed, 
intestate,  and  without  having,  by  deed  or  otherwiae;^ 
disposed  of  his  said]  reversion  in  fee  in  the  Dafy 
£state,  leaving  his  said  three  daughters  his  only  issue 
and  co*heiresses  surviving. 

Honoria,  Viscountess  Kingsland,  and  Anasiasiay 
Countess  of  Kerry,  never  had  any  issue. 

Margaretta,  Lady  Athenry, — who  became  Countess 
of  Louth  on  the  advancement  of  Lord  Athenry  to  that 
dignity, — had  four  daughters,  Matilda,  Mary,  Eliza'- 
beth,  and  Ijouisa^  and  no  other  issue. 

Lady  Matilda  Birmingham  died  in  1788^  in  ber 
mother's  lifetime,  unmarried  and  intestate. 

Lady  Mary  Birmingham  married  Viscount  St.  IjOw^ 
rence,  afterwards  Earl  of  Howth,  and  had  issue  four 
daughters  and  no  son. 

Lady  Elizabeth  Birmingham  was  married  three 
times,  first,  to  Thomas  Bailey  Heath  Sewell,  by 
whom  she  had  one  son,  Thomas  Birmingham  Daly 
Henry  Sewell  (the  respondent),  and  one  daughter^ 
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Elizabeth  Blake  Sewell  (mother  of  the  appellant).         iB48. 
Lady  Elizabeth  married  secondly  Michael  Duffieldj        Colb 
and  thirdly,  Joseph  Russell,  but  had  no  issue  by  either      Sg^^ii,!,. 
of  them. 

Lady  Louisa  Birmingham  was  twice  married,  first 
to  Lord  fFallscourt,  afterwards  to  James  Daly,  but 
had  no  issue  by  either. 

By  a  deed,  dated  the  23d  of  February,  1779,  and 
made  between  the  said  T.  B.  H.  Sewell  and  Lady 
Elizabeth  his  wife,  of  tlie  first  part,  and  several  sets 
of  trustees,  of  the  other  parts — after  reciting  certain 
indentures,  dated  respectively  the  29th  and  30th  of 
December,  1742,  and  made  on  the  marriage  of  Tho" 
mas  Lord  Athenry,  afterwards  Earl  of  Louth,  with 
the  said  Margaretta,  daughter  of  Peter  Daly,  by 
which  certain  estates,  called  the  ^^  Birmingham  Es- 
tate,'' stood,  in  the  events  which  happened,  limited  to 
the  said  daughters  of  the  said  Thomas  and  Marga* 
retta.  Earl  and  Countess  of  Louth,  as  tenants  in  com* 
mon  in  tail;  and  that  by  virtue  thereof  and  of  the 
hereinbefore  stated  indentures  of  the  4th  and  5th  of 
February,  17o2,  and  other  assurances  in  the  law,  the 
s^d  Lady  Elizabeth  Sewell  was  seised  or  entitled  in 
reminder  or  reversion  expectant  upon  and  to  take 
effect  in  possession,  after  the  determination  of  certain 
prior  uses,  estates,  and  limitations,  of  or  to  several 
parts,  shares,  and  purparties  of  and  in  the  towns, 
lands,  and  hereditaments  thereinafter  particularly  men- 
tioned, (being  the  said  Birmingham  and  Daly  estates 
respectively) ;  and  also  reciting  that  by  an  indenture, 
dated  the  15th  of  June,  \77^9  &nd  made  between  the 
said  2.  B.  H.  Sewell  and  Lady  Elizabeth  his  wife, 
of  the  one  part,  and  M,  Letvis  of  the  other, — which 
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1848.        recited  the  said  title    of  Lady  Elixabeih,  and  her 
CoLi        desire  to  settle  and  aesure  her  said  parts  or  shares  in 
Sewbll.      remainder  or  reversion  in  the  said  lands^— it  was  wit- 
nessed that  for  carrying  the  said  desire  into  executioii, 
and  in  order  to  bar  the  estate  in  remainder  or  rever- 
sion expectant  and  to  take  effect  as  aforesaid,  then 
vested  in  her^  of  the  said  shares  of  the  said  heredita- 
ments^ but  without  prejudice  to  the  uses  or  limitations 
precedent  to  the  said  remainders  or  reversions,  the 
said  T.  B.  H.  Sewell  and  Lady  Elizabeth  covenanted 
to  levy  a  fine  or  fines  of  her  said  parts  or  shares  in 
remainder  or  reversion^  and  that  such  fine  or  fines 
should  enure  to  these  uses^  viz.^  that  so  soon  as  the 
hereditaments  comprised  in  the  said  settlements  of 
1749  and  1752  should  fall  into  possession  by  the  de- 
termination of  the  prior  estates  therein  respectively 
mentioned^  Lewis  (the  trustee  of  the  inheritance),  his 
heirs  and  assigns,  should  yearly,  during  the  joint  lives 
of  the  said  T.  B.  H.  Sewell  and  Lady  Elizabeth^  take 
out  of  the  hereditaments  which  should  first  foil  into 
possession  a  rent  charge  of  300/.  per  annum,  and  also 
out  of  the  other  hereditaments  which  should  next  fidl 
into  possession,  the  further  rent  charge  of  300/.jper 
annum,  to  be  pud  to  Lady  Elizabeth  for  her  separate 
use,  and,  subject   to  said  annuities,  to  the   use  of 
T.  B.  H.  Sewell  for  his  life,  with  remainder  to  the  use 
of  Lady  Elizabeth  and  the  heirs  of  her  body;   and 
further  reciting  that  no  fine  had  been  levied  in  pur- 
suance of  the  said  indenture ;  and  then  reciting  that 
Lady  Elizabeth  Sewell,  being  desirous  to  secure  pay- 
ment of  certiun  scheduled  debts  of  T.  B.  H.  Sewell^ 
the  greater  part  of  which  had  been  contracted  on  her 
own  account,  and  to  make  some  provision  for  her  said 
son  and  daughter,  and,  subject  thereto,  to  settle  and 


CASKS  IN  THE  HOUSE  OF  LORDS.  1^ 

< 

assure  the  said  remainders  or  reversions  expectant  l^^* 
and  to  take  effect  as  aforesaid^  of  her  said  parts^  Ck>LB 
shares^  and  purparties  of  and  in  the  said  estates^  for  Skwkll, 
the  benefit  of  her  said  children^  and  such  other  chil- 
dren as  she  might  thereafter  have,  she  therefore,  with 
the  consent  of  her  said  husband,  proposed  and  agreed 
to  settle  and  assure  the  same,  and  all  her  right  and 
interest  in  the  premises,  to  the  uses  thereinafter  de- 
clared— it  was  witnessed,  that  in  order  to  carry  such 
intention  into  execution,  and  to  bar  the  estate  tail  in 
remainder  or  reversion  expectant  upon  and  to  take 
effect  as  aforesaid,  then  vested  in  her  (Lady  Mlizabeth) 
in  the  hereditaments  comprised  in  the  said  deeds  of 
1749  and  1752,  without  prejudice  to  the  uses,  limita- 
tions^ or  charges  precedent  to  the  said  remainder  or 
reversion  expedient  or  to  take  effect  as  aforesaid, 
then  vested  in  her  (except  the  uses  of  the  deed  1776, 
which  were  thereby  relinquished),  and  to  the  intent 
that  the  said  remainders  or  reversions  expectant  upon, 
and  to  take  effect  as  aforesaid,  of  or  belonging  to  the 
said  Lady  Elizabeth,  in  the  said  lands,  but  subject 
and  without  prejudice  as  aforesaid,  might  be  limited 
and  assured  to  the  uses,  and  subject  to  the  agreements 
thereinafter  declared,  the  said  Thomas  B.  H.  Sewell 
and  Lady  Elizabeth  Sewell  covenanted  to  levy  fines  of 
all  her  undivided  shares  in  remainder  or  reversion 
expectant  and  to  take  effect  as  aforesaid,  and  all  the 
rights,  estates,  and  interests  of  her.  Lady  Elizabeth, 
and  of  the  said  T.  B.  H.  Sewell,  in  her  right,  in  the 
said  Birmingham  and  Daly  estates ;  and  it  was  de- 
clared that  the  said  fines  and  other  assurances  then 
had,  or  thereafter  to  be  had,  should,  as  to  the  parts, 
shares,  estates,  and  interests  of  liady  Elizabeth  in 
remainder  or  reversion,  expectant  and  to  take  effect  in 
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possession  as  aforesaid  of  and  in  the  said 
ments  and  premises  thereinbefore  particiilarly  men- 
tioned^ enure  to  the  use  of  trustees  for  a  term  of  1000 
years^  upon  trust  to  raise  6,547/m  to  be  appUed  in  the 
payment  of  the  said  scheduled  debts  of  T.  B.  H.  Sewdl^ 
and,  subject  thereto,  to  the  use  of  other  trustees  for 
a  term  of  1500  years,  to  raise  5000/.  for  Lady  JS/isft- 
beth  Sewellj  for  her  separate  use,  and,  subject  thereto, 
to  the  use  of  other  trustees  for  a  term  of  2000  yean, 
to  raise  an  annuity  of  100/.  out  of  the  lands  whidi 
should  first  fall  into  possession,  and  a  further  annuity 
of  100/.  out  of  the  lands  which  should  next  fall  into 
possession,  to  be  payable  during  the  joint  lives  of 
T.  B.  H.  Sewell  and  Lady  Elizabeth^  for  mainte- 
nance of  their  son  T.  B.  D.  H.  Sewell  during  his 
minority ;  and,  subject  to  the  said  three  terms  and  the 
trusts  thereof,  to  the  use  of  Edward  Nicholas^  his 
heirs  and  assigns,  during  the  life,  and  in  trust  for 
the  separate  use  of,  Lady  Elizabeth  Sewell,  with  re* 
mainder  to  the  use  of  other  trustees,  for  a  term  of 
3000  years  from  her  decease,  upon  trusts  to  raise 
3000/.,  for  the  portion  of  Elizabeth  Blake  Sewell,  and 
4000/.  for  any  other  younger  children  of  Lady  Elizabetk 
Sewell;  and  subject  thereto  to  the  use  of  T.  S,  D.  H» 
Sewell  (the  said  son),  for  his  life,  with  remainder  to 
a  trustee  to  preserve,  &c« ;  remainder  to  the  use 
of  the  first  and  other  sons  of  the  sidd  T.  B.  D.  JEf. 
Sewell  severally  and  successively,  in  tail,  with  renuun* 
der  to  the  use  of  all  his  daughters  as  tenants  in  com- 
mon in  tail,  with  cross -remainders  between  them,  and 
remainders  over.  And  T.  B.  H.  Sewell  covenanted 
that  in  case  Lady  Elizabeth  Sewell  and  her  said  two 
children,  and  all  other  children  whom  she  might 
thereafter  have,  should  die  without  issue,  before  the 
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said  Earl  of  Louthy  or  before  the  death  of  the  survivor        l^^fi. 
of  the  said  Margaretta,  Honoria,  and  Anasiasia,  so        Colb 
that  the  term  of  1000  years  could  not  vest  in  pos-     Sbwbll. 
session  in  the  trustees  thereof,  then  he  (7.  B.  H. 
Sewell)  should  pay  the  said  scheduled  debts. 

In  the  term  next  after  the  execution  of  this  inden- 
ture, fines  were  levied  in  pursuance  thereof  by  T.  B. 
H.  Sewell  and  I/ady  Elizabeth,  his  wife,  of  all  the 
lands  comprised  in  the  deeds  of  1749  and  1752. 

Honoria  Viscountess  Kingsland  died  in  1784; 
Margaretta  Countess  of  Louth  died  in  1 793 ;  and 
Anastasia  Countess  of  Kerry  died  in  1799;  all  intes* 
tate,  and  witliout  having  made  any  disposition  of  the 
reversion  in  fee  in  the  Daly  Estate,  vested  in  them 
by  descent  as  before  mentioned,  which,  consequently,^ 
upon  the  death  of  the  survivor  of  the  three,  vested  in 
Lady  Elizabeth  Sewelly  and  in  her  then  sole  surviving 
sister.  Lady  TFallscourtj  and  in  the  four  daughters  of 
Lady  St.  Lawrence,  Countess  of  Howth,  who  died  in 
1794,  as  co*parceners  in  fee  simple  and  the  then 
co-heiresses  of  the  said  Peter  Daly^  and  also  of  his 
three  daughtej's.     (See  pedigree,  p.  196.) 

A  suit  having  been  instituted  in  1805  for  a  partition 
of  the  Daly  Estate^  a  decree  was  accordingly  made 
therein,  and  by  an  indenture  dated  the  30th  of  Sep* 
tember,  1809,  one  third  part  thereof,  decreed  and  al* 
lotted  to  Lady  Elizabeth  (then  Duffield)  in  severalty, 
was  conveyed  to  a  trustee,  to  hold  upon  the  same 
trusts  and  purposes,  on  which  her  undivided  third  part 
of  the  same  estate  theretofore  stood  limited. 

A  bill  was  filed  in  1812  by  T.  Lancray  and  others, 
representatives  of  the  surviving  trustee  of  the  term  of 


196 


CASES  IN  THE  HOUSE  OF  LORDS. 


1848. 


COLB 
V. 

Sbwbll. 


t3 

Si 
■go  «.a 

J  SoTg 

<  ■go*  * 

O 


Q  d 


t3 

•-3 


n 


V 


H 

I 


< 

00 


t3 


a 

•a  • 

>>  09 

00  * 


I 

-si 

ns  1-2  ^a 

6 


Q  S 
45  ©<  w 


•  •k 


s  a 


M 

u 

M 
"S    H    fl' 

O 

o 


^.1 


e 

•a 

Q 

o 


?4  . 
•  S 

«5 


o 

a 


3  r. 


8 

CO 


to 

a 

m 

2 

■  Si- 

M 

n 


I 

I 

§ 

I 
I 

I 
I 

o 


m 


»4 


CASES  IN  THE  HOUSE  OF  LORDS.  1^7 

1000  years,  created  by  the  deed  of  1779j  against  Lady  1848. 
^Elizabeth  (then  Duffield)  and  her  son  (the  respon-  Cole 
dent)  and  his  children  and  others,  for  sale  of  the  Sbwbll. 
lands  comprised  in  that  term,  for  payment  of  the 
scheduled  debts  thereby  secured.  The  plaintiffs  made 
claim  to  the  whole  of  the  lands  aUotted  to  Lady 
Elizabeth  in  severalty^  as  comprised  in  the  said  term. 
Lady  Mlizabeih,  by  her  answer^  insisted  that  one- 
fourth  only  of  the  one- third  of  the  Daly  Estate  was 
affected  by  the  trusts  of  the  deed  of  1779,  but  the 
Master,  in  pursuance  of  an  inquiry  directed  before  him, 
reported  that  the  ssdd  trust  term  extended  over  the 
whole  of  the  one-third.  That  report,  unexcepted  to, 
was  confirmed,  and  a  decree  was  pronounced  in  July 
1820,  for  the  sale  of  the  whole,  or  a  competent  part,  of 
the  one-third  of  the  Daly  Estate  which  had  been  allot- 
ted to  Lady  Elizabethj  and  parts  thereof  were  accord- 
ingly sold  for  the  residue  of  the  said  term,  for  the 
purposes  of  the  trusts  thereof. 

Doubts  having  arisen  whether  the  town  lands  of 
Clooncony^  Cloonfagny,  and  Dereen,  which  were 
among  the  lands  sold,  were  included  in  the  deed  of 
1770  and  in  the  term  of  1000  years,  by  a  deed  da- 
ted January  1825,  Lady  Elizabeth  and  her  then  hus- 
band Joseph  Russell^  conveyed  the  whole  of  Lady  Eli^ 
zabeth*%  one  third  part  of  the  Daly  Estate  allotted  to 
her  in  the  partition,  and  also  her  one  undivided  third 
part  of  the  Birmingham  Estate,  to  Henry  Maxwell 
Miller^  as  tenant  to  the  precipe,  in  order  that  recove- 
ries  might  be  suffered,  and  it  was  thereby  declared 
that  such  recoveries  should  enure,  as  to  such  of  the 
said  several  divided  and  undivided  parts,  shares,  pur* 
parties,  lands,  hereditaments  and  premises  as  were  com- 
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1848.        prised  in  the  deed  of  1779>  to  the  uses  and  for  the  es- 
CoLB        tates  therein  declared  and  in  confirmation  thereof  and 

Sbwsll.  ^^  ^^  ^^^^  ^^  ^^^  years  in  particular ;  and  after  re- 
citing that  the  said  three  town  lands^  of  which  Lady 
Elizabeth  was,  at  the  time  of  the  execution  of  Uie 
indenture  of  1779)  seised  or  entitled  unto  in  tail,  in 
remainder,  or  otherwise,  were  not  comprised  therein; 
and  reciting  the  proceedings  in  the  said  suit  of  Lancrmg 
V.  Duffield  and  others,  and  that  Lady  Elizabeth  had 
agreed  to  make  the  said  three  town  lands  subject  to 
the  said  term;  it  was  (by  the  deed  of  1825)  further 
declared  that  the  said  recoveries  should  enure^  as  to 
the  sud  town  lands,  to  the  use  of  the  trustees  of 
the  sdd  term,  for  the  trusts  and  purposes  of  raiung 
payment  of  the  said  scheduled  debts  pursuant  to  the 
decree  in  the  said  suit,  and  to  give  effect  thereto  and 
to  the  proceedings  thereunder  and  to  any  sale  that  had 
taken  place ;  and  from  the  determination  of  the  said 
term,  and  subject  thereto,  to  such  further  uses^  as  to 
the  said  town  lands,  as  Lady  Elizabeth  should  by  deed 
or  MoU  appoint ;  and  as  to  all  the  lands  and  heredita- 
ments comprised  in  the  deed  of  1779>  to  such  further 
uses  as  had  not  been  thereby  declared  concerning  the 
samCj  as  the  said  Lady  Elizabeth  should  by  deed  or 
wiU  appomL 

Two  recoveries  were,  in  pursuance  of  this  deed^  duly 
suffered  by  Lady  Elizabeth  and  Joseph  RusselL  The 
monies  produced  by  the  lands  sold  were  applied  in  dis- 
charging the  said  scheduled  debts,  and  the  tenn  of 
1000  years  was  determined  as  to  the  other  lands  com- 

m 

prised  in  the  deed  of  1779* 

A  partition  was  made  of  the  Birmingham  Estate  in 
1834,  and  one  third  part  thereof,  the  share  of  Lady 
Elizabeth  Russell,  was  conveyed  to  the  uses  of  the 
deed  of  1779. 
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Lady  Elizabeth,  having  survived  her  husband,  J.        18^^. 
Russell,  died  in  1838,  having,  by  her  will,  dated  Augusi        Colb 
1834,  devised  all  her  real  estates  in  fee  to  her  grand-      Sbwbll. 
son,  Francis  Sewell   Cole  (the  appellant),  the  only 
child  of  Elizabeth  Blake  Sewell. 

In  1840,  F.  S.  Cole  filed  his  bill  in  Chancery  in 
Ireland,  clsdming  under  the  said  devise  three  fourths 
of  the  whole  of  Lady  Elizabeth  RusseWs  one  third 
share  of  the  Daly  Estate,  against  the  respondents, 
namely,  T.  B.  D.  H.  Sewell  and  his  three  daughters, 
and  the  children  of  a  deceased  daughter  (see  pedigree, 
supra,  p.  196),  and  other  persons  who  were  interested 
under  the  trusts  of  the  terms  of  1500  years  and  3000 
years  created  by  the  deed  of  1779. 

The  bill  stated,  among  other  things,  the  deeds  of 
1752  and  J  779,  and  that  the  latter  and  the  fines  levied 
in  pursuance  thereof  did  not  affect  any  other  interests 
in  the  said  estates  than  such  as  were  then  vested  in 
Lady  Elizabeth  Sewell,  namely,  one  fourth  of  her 
mother's  one  third  share ;  that  in  consequence  of  the 
deaths  of  persons,  as  before  mentioned,  Lady  Elizabeth 
was,  at  the  time  of  the  execution  of  the  deed  of  parti- 
tion, in  1809,  entitled  to  one-third  of  the  land  comprised 
in  the  deed  of  17^2,  and  the  estate  and  interest  which 
she  had  in  the  entirety  of  the  one-third  allotted  to  her 
by  the  partition  and  previous  to  the  sale  under  the 
decree  in  Lancray  v*  Dnffield  and  others,  was  three 
fourth  parts  thereof  in  fee  simple,  the  remaining  fourth 
part  being  subject  to  the  term  of  1000  years,  and  the 
other  trusts  of  the  deed  of  1779 ;  that  the  part  sold  under 
the  said  decree  was  considerably  more  than  one  fourth 
of  the  share  of  the  Daly  estate  allotted  to  Lady  Eliza- 
beth, and,  consequently,  part  of  her  undivided  three- 
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1848.  foarths  of  a  third  share  was  sold  in  exoneration  of  a  com- 
Cole  petent  part  of  the  Birmingham  estate  from  the  tmsta 
Sbwbll.  ^^  ^^  ^^^^  term^  the  said  three-fourths  not  being  at  all 
subject  thereto.  The  bill,  after  submitting  that  Lady 
Elizabeth^  at  the  time  and  in  consequence  of  the  sud 
sale,  became  entitled  to  the  residue  of  the  one-third  of 
the  Daly  estate  allotted  to  her  in  the  partition,  and  the 
same  passed  to  the  plaintiff  under  her  will,  prayed  that 
the  will  might  be  established,  and  that  directions  might 
be  given  to  ascertain  what  portion  (if  any)  beyond  the 
one  fourth  of  the  one  third  of  the  Daly  estate,  was 
sold  under  the  said  decree,  and  that  the  plainti£F  might 
be  declared  entitled,  as  devisee  of  Lady  Elizabeihy  to 
an  estate  in  fee  simple,  in  severalty,  in  an  equivalent 
portion  of  certain  lands,  part  of  the  Daly  estate,  com- 
prised in  the  decree  for  sale,  but  remaining  unsold, 
and  that  he  might  be  declared  entitled  in  fee  simple  to 
and  be  put  in  possession  of  three  fourth  parts  of  the 
whole  one  third  of  the  Daly  estate. 

The  respondents,  by  their  answers,  submitted  that 
the  whole  of  the  one  third  of  the  Daly  estate,  allotted 
in  severalty  to  Lady  Elizabethy  was  comprised  in  the 
settlement  of  1779*  and  that  she  had  no  disposing 
power  at  her  death  over  any  of  the  lands  that  remained 
imsold,  and  they  referred  to  the  proceedings  and  de- 
crees in  the  partition  suit  and  in  the  cause  of  Lancray 
V.  Duffietd  and  others,  and  to  the  deed  of  January 
1825,  and  the  recoveries  then  settled  as  conclusive 
against  the  appellant's  case. 

Upon  the  hearing  of  the  cause  in  June  1842^  an 
order  was  made  by  Lord  Chancellor  Sugden,  for  send- 
ing a  case  for  the  opinion  of  the  Judges  of  the  Court  of 
Common  Pleas,  upon  three  questions  therein  stated. 
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These  learned  Judges,  after  hearing  the  case  argued,        1848. 
certified  their  opinions  (a) :  Colb 

JPirst,  that  at  the  time  of  the  execution  of  the  set-  Sg^gi,!,, 
tlement  of  the  23d  of  February,  1779,  Lady  Elizabeth 
Sewell  was  entitled,  under  and  by  virtue  of  the  limita- 
tions of  the  settlement  of  the  5th  of  February y  17&2, 
to  a  vested  remainder  in  tail  in  one  fourth  of  her 
mother  Lady  LauiWs  one  third  of  the  Daly  estate, 
expectant  upon  the  decease  of  her  mother  without  issue 
male,  and  of  her  aunts,  without  issue,  and  to  a  contin- 
gent remainder  in  tail  in  one  fourth  of  each  of  the  re- 
spective one  thirds  of  her  aunts  Lady  Kerry  and  Lady 
Kingsland  of  the  said  Daly  estate,  expectant  upon 
their  decease  respectively  without  issue,  and  the  de- 
cease of  Lady  Louth  without  issue  male. 

Secondly  J  having  regard  to  the  settlements  of  the 
30th  of  December\749y  and  the  5th  of  February,  1762, 
they  were  of  opinion  that  all  the  estates  and  interests, 
to  which  the  said  Lady  Elizabeth  was  so  entitled  under 
the  limitations  of  the  settlement  of  1752,  passed  under 
and  were  bound  by  the  settlement  of  23d  February, 
1779,  and  the  fines  levied  in  pursuance  thereof. 

Thirdly,  that  the  whole  of  the  one  third  of  the 
Daly  Estate,  which  was  allotted  in  severalty  to  Lady 
Elizabeth  by  partition  (save  only  the  three  omitted 
town  lands)  was  limited  and  made  subject  to  the  uses 
of  the  settlement  of  the  23d  of  February,  1779,  by  the 
deed  of  the  1st  of  January,  1825,  and  the  recoveries 
suffered  in  pursuance  thereof. 

The  cause  was  again  heard  before  the  Lord  Chan* 
cellor,  on  this  certificate  and  for  further  directions,  in 
j4pril  1843,  when  his  Lordship,  adopting  the  opinions 
of  the  Judges,  decreed  that  the  bill  be  dismissed  (A). 

(a)  See  5  Ir.  Law  Rep.  190.  {h)  4  Dru.  &  War.  1. 
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1848.  The  appeal  was  brought  against  that  decree- 

Cole 
Sbwell.  ^^*  Jyimer  and  Mr.  MaUns  for  the  appellant  r 

The  appellant  claims,  as  general  devisee  of  Ladjr 
Elizabeth  Sewell,  to  be  entitled  in  fee  simple  to  three 
fourths  of  a  third  of  the  Daly  estate  f  another  one 
fourth  of  one-third,  in  which  she  took,  under  the  valid 
limitations  of  the  settlement  of  17^2,  a  vested  es- 
tate tail  in  remainder,  expectant  on  the  determination 
of  prior  estates,  passed  and  was  bound  by  the  deed  of 

177^9  <^d  ^^^  fines  tb^^  ^e^e  ^^^^  levied.  There  is  no 
dispute  about  that  part ;  but,  as  to  the  other  parts  or 
shares  of  Lady  Elizabeth  in  the  Daly  estate,  the  appd- 
lant  has  to  contend  that  she  took  them  by  descent  as 
one  of  the  co-heiresses  of  Peter  Daly,  and  of  his  three, 
daughters,  and  not  by  Virtue  of  the  limitations  of  the 
settlement  of  17^2. 

The  first  question  is,  as  to  the  validity  of  those  li- 
mitations. It  is  admitted  that  they  are  valid  down  to 
the  limitation  over,  ^^  and  in  case  one  or  two  of  the 
said  daughters  of  Peter  Daly,*'  &c.  (a),  "  and  in  case" 
all  of  them  died  without  issue,  which  is  void,  as  tend« 
ing  to  a  perpetuity ;  because  the  preceding  vaUd  limi- 
tations to  the  first  and  other  sons  of  the  daughters  and 
the  heirs  male  of  their  respective  bodies,  might  be 
exhausted,  without  exhausting  their  issue ;  as^  for  in- 
stance, the  first  and  other  sons  might  have  daughters, 
who  or  whose  descendants  could  not  take  under  the 
preceding  limitation,  yet  while  they  or  their  descen- 
dants lived,  the  limitation  bver,  on  general  failure  of 
issue,  could  not  take  effect,  and  therefore  it  was  void 
for  remoteness.    It  is  no  answer  to  say  that,  in  the 

(a)  Vide,  supra,  pp.  189  and  190. 
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events  which  happened^  there Vas  no  infringement  on        1848. 
the  rule  against  remoteness;  the  limitation  mnst  be        Colb 
valid  in  its  creation,  and  not  because  the  event  has      Sbwell. 
accidentaUy  happened  (a) ;    as  Lord  Lyndhurst  said 
in  the  late  case  of  Lord  Dungannon  v.  Smith  {b)y 
^^  unless  it  is  absolutely  certain  that  the  event  must 
happen  within  the  period  prescribed,  it  is  quite  clear 
that  the  rule  of  remoteness  applies/' 

It  will  be  argued  here,  as  it  was  in  the  Courts  of 
Chancery  and  Common  Pleas  in  Ireland,  that  this  li- 
mitation over  was  not  a  springing  or  secondary  use,  as 
the  appellant  contends,  but  a  contingent  remainder, 
and  therefore  there  was  no  violation  of  the  rule  against 
perpetuities,  because  such  remainders  may  be  barred  by 
the  tenants  of  the  preceding  particular  estates.  The 
only  authority  in  support  of  that  argument  is  the  case 
of  Jack  y,  JFetherstonel{c),  which  certainly  resembles 
this  in  some  respects;  but  which  appears,  from  the 
report  of  Chief  Justice  Bush's  judgment,  to  have  been 
determined  on  the  particular  expressions  found  in  the 
instrument.  The  Court  of  Common  Pleas  would  not 
permit  that  decision  to  be  questioned  on  the  argument 
in  this  case,  considering  themselves  bound  by  it  as  the 
decision  of  a  Superior  Court  (the  Exchequer  Chamber 
in  Ireland) ;  but  no  such  effect  can  be  attributed  to  it 
here ;  in  fact  it  is  under  appeal  in  the  present  case. 
Sir  Edward  Sugden,  in  his  judgment,  expressed  much 
surprise  to  hear  the  objection  of  remoteness  pressed  on 
him,  and  observed  that  before  the  rule  against  perpe- 
tuities was  established,  ^^  while  contingent  remainders 
were  the  only  species  of  executory  estate  known,  and 

(a)  Tollemach»  v.  Coventry,       (b)  12  01.  &  Fin.' 623. 
2  01.  &  Fin.  626.  (c)  2  Huds.  &  B.  320. 
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1848.  springing  and  shifting  limitations  were  not  inTented, 
CoLB  the  law  did  speak  of  remoteness  and  mere  possibilities 
Sbwsll.  as  an  objection  to  a  remainder ;  but  since  the  estab- 
lishment of  the  rule  as  to  perpetuities,  no  question 
eTer  arises  with  reference  to  remoteness;  for  if  a 
limitation  is  to  take  effect  as  a  springing,  shifting^  or 
secondary  use,  not  depending  on  an  estate  tail,  and  it 
is  so  limited  that  it  may  go  beyond  a  life  or  lives  in 
being,  and  twenty-one  years  and  a  few  months^  equal 
to  gestation,  then  it  is  absolutely  void"  (a). 

That  is  the  position  for  which  the  appellant  con- 
tends in  this  case.  But  Sir  JE.  Sugden  holds  this 
limitation  not  to  be  a  springing,  shifting,  or  secondary 
use,  but  ^^  one  of  the  most  regular  technical  contingent 
remainders  that  can  be  conceived,"  and  that  it  USk 
under  Mr.  Feame^s  second  class  of  contingent  re- 
mainders (£)•  The  process  of  reasoning  by  which  he 
arrives  at  this  conclusion  is  not  very  clear  or  satisfac* 
tory.  The  validity  or  invalidity  of  a  contingent  remain- 
der  depends  on  the  event  on  which  it  is  limited ;  if 
the  event  be  too  remote,  the  limitation,  though  taken 
as  a  contingent  remainder,  is  void.  Mr.  Feame  in 
another  part  of  his  book  says  (c),  ^^  that  any  limitation 
in  future,  or  by  way  of  remainder,  of  lands  of  inhe- 
ritance, which  in  its  nature  tends  to  a  perpetuity^  even 
although  there  be  a  preceding  vested  freehold  so  as  to 
take  it  out  of  the  description  of  an  executory  devise,  is 
by  our  Courts  considered  as  void  in  its  creation; 
as  in  the  case  of  a  limitation  of  lands  in  succession, 
first  to  a  person  in  esscy  and  after  his  decease  to  his 
unborn  children,  and  afterwards  the  children  of  such 
unborn  children,  this  last  remainder  is  absolutely  void." 

(a)  4  Dru.  &  War.  p.  28.      (b)  P.  6  (8th  ed.)       (c)  P.  502. 
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Here  are  limitations  first  to  the  daughters  for  life^  then  1848. 
to  their  sons  in  tail  male — under  i^hich  no  daughter  of  a  colb 
son  could  take — next,  to  the  daughters  of  the  daughters  g  ^'gLL 
in  tail  general,  and  then,  on  failure  of  issue  generally  of 
any  or  all  of  the  daughters,  comes  this  limitation,  which 
might  be  indefinitely  postponed,  because  it  could  not 
take  effect  while  any  daughter  of  a  son  or  any  issue  of 
such  daughter  existed.  All  the  preceding  limitations 
might  fail,  without  general  failure  of  issue.  What  can 
remoteness  or  perpetuity  be  if  that  limitation  be  not 
one  ?  Such  limitation  might  be  got  over  in  wills,  but 
not  in  deeds.  One  of  the  circumstances  stated  by 
Feame,  on  account  of  which  a  limitation  intended  as 
a  contingent  remainder  might  fail,  is  "  the  remote  pos- 
sibility  of  the  contingent  event"  (a).  ^^It  is  requisite 
that  the  possibility  on  which  a  remainder  is  to  depend 
should  be  a  common  possibility,  and  potentia  propinqua 
at  death,  or  death  without  issue,  or  coverture,  or  the 
like.  Therefore,  a  remainder  to  a  corporation,  which 
is  not  in  being  at  the  time  of  the  limitation,  is  void, 
although  it  be  created  during  the  particular  estate. 
So  if  there  be  a  lease  for  life,  remainder  to  the  heirs 
of  «/•  S.,  though  this  remainder  is  good,  because  by 
common  possibility  «7.  S.  may  die  during  the  parti- 
cular estate,  yet  if  there  be  no  such  person  as  «/•  S.  at 
the  time  of  the  limitation,  notwithstanding  that  such 
a  person  should  afterwards  be  born,  and  die  during 
the  life  of  the  tenant  for  life,  his  heir  shall  not  take  by 
virtue  of  such  limitation,  because  the  possibility  on 
which  it  is  to  take  effect  is  too  remote ;  for  it  amounts 
to  the  concurrence  of  two  several  contingencies  not 
independent  and  collateral,  but  the  one  requiring  the 

(a)  Cont.  Rem.  pp.  248,  250. 
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1848.        previous  existence  of  the  other,  and  yet  not  necessarily 
CoLB        arising  out  of  it/'    These  passages  in  Feame  apply 
Sewbll       strictly  to  the  limitation  in  this  case. 

The  position  laid  down  by  the  Lord  Chancellor  of 
Ireland,  that  a  contingent  remainder  can  never  be  af- 
fected with  the  vice  of  remoteness  (a),  is  not  sustainable 
without  qualification ;  that  matter  has  never  recdved 
direct  judicial  adjudication  ;  it  is  not  within  the  rule 
of  remoteness  when  it  is  preceded  by  a  vested  estate 
tail,  because  that  may  be  barred,  and  thereby  the  con- 
tingent remainder  is  destroyed ;  Gulliver  v.  Asliby  (6). 
The  rules  of  law,  that  no  limitation  is  to  be  construed 
to  be  a  shifting  or  springing  use,  if  it  can  take  effect 
as  a  remainder  {Cartuardine  v.  Carwardine  (c)  )  ;  and 
that  a  remmnder  must  vest,  if  at  all,  during  the  con- 
tinuance of  the  preceding  freehold  estate,  or  at  the  mo- 
ment of  its  determination,  are  not  denied ;  but  attempts 
have  been  frequently  made  to  limit  remainders  after  se- 
veral preceding  freehold  estates,  including  limitations 
to  persons  unborn,  so  that,  as  to  some  of  these^  the  re- 
mainders must  be  too  remote;  HojyJcins  v.  Hop^ 
kins  \d) ;  Seaward  v.  TFillcock  («)  •  Several  examples 
of  the  sort  are  given  by  Mr.  Feame  (/),  Mr.  Pre»* 
ton  {g),  Mr.  Jarman  (A),  and  other  text  writers  (j). 
The  ground  on  which  the  Lord  Chancellor  of  Ireland 
held  the  limitation  in  this  case  to  be  a  good  contingent 
remainder  was,  that  it  was  supported  by  an  estate  tail. 
But  contingent  remainders   may  be  created  without 

(a)  4  Dm.  &  War.  28.  (/)  Cont.  Rem.  251 ;  Ex. 

(6)   4  Burr.  1929.  Dev.  502. 

(c)  1  Eden,  27.  (g)  2  Abs.  114,  147. 

{d)  Gas.  temp.  Talbot,  44  ;      (h)  On  Wills,  pp.  226,  &c. 
1  Atk.  580.  (f)  Lewis  on  Peip.  408. 


(e)  5  East,  198. 
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estates  tail  to  support  them.     Cases  may  be  put,  with-         1848. 
out  end,  to  shew  that  the  correct  rule  for  judging  of         colk 
the  validity  of  limitations  is  by  looking  to  the  terms  of      Skwkll. 
them.     When  a  contingent  remainder  is   created  by 
deed,  it  is  necessary  that  some  time  be  pointed  out  by 
the  terms  of  it  when  it  would  take  eflFect,  in  order  to 
prevent  a  perpetuity.     The  instrument   creating  the 
contingent  remainder  should  point  out  the  event  on 
which  the  contingency  would  depend. 

The  limitation  in  this  case,  depending  on  the  gene- 
ral failure  of  issue  of  any  of  the  daughters  of  Peter 
Daly^  transgresses  the  rule  against  perpetuity  as  much 
as  any  of  the  common  examples  given  to  illustrate  void 
limitations :  As,  if  you'  give  an  estate  for  life  or  in  tail 
to  A.,  and  if  B.  die  without  issue,  then  over,  which  is  a 
void  limitation ;  but  if  to  the  words  ^^  without  issue,*' 
be  added,  "  in  the  lifetime  of  A.,"  or  other  words  re- 
strictive of  issue,  so  that  the  gift  over  may  take  effect 
during  the  continuance  of  the  estate  to  A.,  then  it  is 
valid.  Even  in  wills,  limitations  over,  after  failure  of 
issue,  must  be  read  in  the  restrictive  sense,  as  by  pre- 
fixing the  word  "  such  "  to  "  issue,"  to  denote  the 
issue  before  mentioned  in  the  will ;  Morse  v.  Lord 
Ormonde  (a),  Ellicombe  v.  Gompertz  (i).  But  there  is 
no  case  in  which  such  a  construction  has  been  put  on 
a  similar  limitation  in  a  deed,  in  which  not  a  word  can 
be  added  or  altered.  In  Bristow  v.  Boothby  (c),  it 
was  held,  that  a  power  created  by  deed,  to  take  effect 
after  a  general  failure  of  issue,  the  previous  limitations 
not  exhausting  the  whole  issue, — ^just  like  the  present 
case, — was  void  for  remoteness ;  and  so  was  a  limita- 
tion of  rents  of  real  estate,  after  failure  of  issue  of  a 

(a)  5  Maddock,  99;    and         {h)  3  Myl.  &  Cr.  127. 
1  Russ.  382.  (c)  2  Sim.  &  Stu.  465. 
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Cols 

Sbwell. 


stranger  to  the  preceding  limitationB,  and  behind  them; 
Hartopp  V.  Lord  Carbery  (a)  i  and  so  is  wiy  estate 
or  charge,  limited  after  an  indefinite  ftdlore  of  issue,  not 
inheritable  under  the  preceding  limitatioDS  in  the 
deed ;  Lady  Lanesborough  v.  Fax  (b),  Jones  ▼.  Mor- 
gan  (c)j  Lytton  v.  Lytton  {cTi. 

The  mistake  in  the  judgment  of  Lord  Chancellor 
Sugden  arose  from  his  attending  more  to  the  events 
that  happened  than  to  the  terms  creating  the  limitih 
tions.  An  estate  is  limited,  after  the  life  estates  of  the 
daughters  of  Peter  Daly^  to  their  first  and  other  sons 
in  tail  male,  no  estate  being  given  to  the  sons'  femak 
issue ;  but  it  must  have  been  assumed  at  the  date  of 
the  settlement  that  there  would  be  female  issae  of  the 
sons,  yet,  while  such  issue,  or  their  descendants,  mak 
or  female,  existed,  the  event,— the  faihire  of  issue  of 
Peter  Daly's  daughters, — on  which  the  limitation  over 
was  to  take  effect,  could  not  possibly  happen. 

If,  for  those  reasons,  the  limitation  over  be  void  for 
remoteness,  the  appellant's  right  to  one-fourth  of  the 
Daly  estate  is  perfectly  clear,  having  arisen  in  this 
way  : — The  fee  simple  of  the  whole  estate,  subject  to  the 
valid  limitations,  was  reserved  to  the  settlor,  on  whose 
death  it  descended  to  his  three  daughters,  as  co-paree** 
ners.  On  the  death  of  Lady  Kingskind^  in  17B4,  with- 
out  issue,  the  two  survivors  took  her  third  share,  (or 
their  lives,  as  tenants  in  common,  by  virtue  of  the  valid 
limitations,  and  they  then  had  the  descended  reversion 
in  fee  in  the  entirety.    The  Countess  of  Louth,  one  of 


(a)  1  Sand.  Uses,  197. 

(6)  Cases  temp.  Talbot, 
262 ;  and  Feame*9  Ex.  Dev. 
447  (8th  edit.) 


(c)  Feame's  Ex.  Dev.  p. 
451 ;  and  Appe&diz,  No.  iii; 
also,  7  Bro.  P.  C.  130. 

(d)  4Bro.  C.  C.  441, 
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the  sumvors,  had  four  daughters,  each  of  whom  was  en-         1848. 
titled,  under  the  settlement,  to  a  vested  estate  tail  iii        Colb 
remainder,  expectant    on  their   mother's  death,  in  a      Set^bll 
fourth  part  of  her  original  third  share  ;  but  not  in  the 
Qioiety  of  the  other  one-third,  which  accrued  to  the 
mother  in  1784,  and  vested  in  her  in  fee,  in  case  the  li- 
mitation over,  and  the  cross-remainders  under  it,  were 
void.     On  the  death,  in  1788,  of  Lady  Louth's  eldest 
daughter  without  issue,  her  remainder  in  one-fourth  of 
the  one-third,  equal  to  one-twelfth  of  the  whole  Dali/ 
estate,  vested  in  L#ady  Louthy  in  fee ;  who  therefore,  be- 
sides having  a  life  estate  in  a  moiety,  or  six-twelfths,  of 
the  whole  estate  under  the  settlement  of  17^2,  had  also 
the  fee  of  three-twelfths,  which,  upon  her  death  in  1793, 
without  disposing  of  the  same,  descended  to  her  three 
surviving  daughters,  as  co-heiresses  of  her  and  of  Peter 
Daly^  each  of  them  taking  one- twelfth  in  fee.     In  1799, 
upon  the  death  of  the  countess  of  Kerry ^  intestate  and 
\vithout  issue,  the  moiety,  or  six-twelfths,  held  by  her 
for  life,  descended  to  the  three  co-heiresses,  share  and 
share  alike,  so  that  Lady  Elizabeth  Sewell,  one  of  them, 
then  took  three -twelfths  altogether,  or  one-fourth  of 
the  Daly  estate,  in  fee  simple,  which  she  afterwards 
devised  to  the  appellant;  the  other  one-twelfth,  in  which 
she  had  a  vested  remainder  in  the  year  1779,  passed 
by  the  settlement  of  that  date. 

But  supposing,  without  admitting,  the  limitation, 
*^  in  case  one  or  two  of  the  daughters  of  Peter 
Dalj/y"  &c.,  died  "  without  issue,"  to  be  a  good  contin- 
gent remainder,  and  also  to  carry  cross-remainders  in 
Lady  Kingslaud's  share  of  the  estate  among  Lady 
Louth*s  daughters,  still  the  appellant  submits  that  they 
could  not,  under  that  limitation  to  the  issue  of  ^^  survivors 
or  survivor,"  take  remainders  in  the  share  of  Lady 
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1848.  Kerry  J  who  was  herself  the  last  survivor,  there  beiugno 
CoLK  gift  of  the  share  of  a  surviving  daughter,  dying  without 
•  Sbwbll  iflfiue,  to  the  issue  of  a  pre-deceased  daughter.  Cross 
remainders  are  not  to  be  raised  in  a  deed  by  implica- 
tion ;  Doe  v.  Dorvell  (a),  Edwards  v.  ^lliston  (&)•  . 
But  it  may  be  argued  here,  as  it  was  argned  and  de- 
cided in  the  Court  below  (c),  on  the  authority  of  Dot 
V.  Wainewrighl  (rf),  that  *^  survivors  and  survivor" 
must  he  read  ^^  others  and  other."  In  that  case, 
which  IS  distinguishable  from  this,  the  sequel  and 
context  of  the  will  and  clear  indication  of  the  testa- 
tor's intention  required  that  meaning  to  be  put  on  the 
•  words ;  they  are  here  manifestl}*  used  in  their  primary 
and  natural  sense,  the  same  sense  which  they  naturally 
bear  in  the  prior  limitations  to  the  male  issue  of  the 
daughters,  and  which  must  govern  the  construction  ol 
them  in  the  subsequent  limitation.  The  other  is  a 
forced  construction,  and  repugnant  to  the  current  of 
authorities ;  Milson  v.  Audry  (f),  Davidson  v. 
Dallas  (/),  Crowderv.  Stone  {g)y  Cromekv.  Lumb  (A), 
Leeming  v.  Sherratt  (i).  The  dictum  in  Barlow  v. 
Salter  (A),  holding  "  survivors"  to  be  *^  others,"  does 
not  affect  the  authority  of  those  cases. 

The  whole  therefore  of  Lady  Kerry's  original  third 
share,  and  also  the  one-twelfth,  which  accrued  on  the 
death  of  Lady  Matilda  Birmingham^  in  17B8,  dropped 
into  the  reversion,  and  all  the  parts  that  Lady  Elizabeth 
Sewell  took,  as  co-heiress  of  her  mother  and  Lady 
Kerry y  were  well  devised  to  the  appellant. 

(a)  5  T.  Rep.  518.  (/)14  Ves.  578. 

(6)  4  Russ.  78.  {g)  3  Russ.  223. 

(c)  4  Dru.  &  War.  22.  22.  (A)  3  You.  &  C.  565. 

\d)  5  T.  Rep.  427.  (i)    2  Hare,  14. 

(e)  5  Ves.  465.  {k)    17  Ves.  482. 
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The  next  question^  in  case  the  limitation  over  was         1^^* 
not  void,  is  as  to  the  effect  of  the  deed  of  1779>  and  the        Cole 
fines  that  were  then  levied.     That  deed,  and  the  fines,      Sewbll. 
could  not  affect  any  contingent  estate  of  Lady  Elizabeth 
SewelL    The  recitals  in  the  deed  expressly  referred  to 
the  remainder  and  reversion  then  vested  in  her.      Her 
only  vested  estate  at  the  time  being  the  one-fourth 
of  her  mother's  share,  that  was  all  that  was  bound  by 
the  deed.    The  fines  operated  on  her  vested  remain- 
der, but  not  on  her  contingent  interests  in  the  shares 
of  her  aunts.     Those  interests,  although  assignable  in 
equity,   Wright  v.    Wright  (a)  ;   and  devisable.  Roe 
dem.  Perrj  v.  Jones  (6),  are  incapable  of  alienation 
in  law,  Wealev.  Lower  (c).     Mr.  Fearne's  statement, 
*^  that  a  contingent  remainder  may,  before  it  vests,  be 
passed  by  fine,  by  way  of  estoppel,  so  as  to  bind  the 
interest  which  shall  afterwards  accrue  by  the  contin- 
gency (r/),"  must  be  taken  in  a  restricted  sense,  as  in 
the  examples  of  leases  put  in  Coke's  Commentary  {e). 
The  Court  of  Common  Pleas  in  Ireland  (/),  and  Sir 
£.  Sugden  (g),  felt  coerced  on  this  point  by  the  case  of 
Doe  V.  Oliver  (A).     That  case  was  very  different  from 
the  present  case,  for  in  that  the  party  levying  the  fine 
had  no  other  interest  but  the  contingent  remainder. 
Where  an  interest  actually  passes  by  fine,  estoppel 
does  not  apply ;    Bensley  v.  Burdon  (t),   Right   v. 
Bucknell  (Ar),   Helps  v.  Hereford  (/),   Doe  v.  Mus- 
grave   (m).      And  so  where,  as   here,   there  was   a 

(fl)  1  Ves.  sen.  409.  (g)  4  Dru.  &  War.  19. 

(h)  1  H.  Bl.  30.  (A)  10  Bara.  &  Or.  181. 

(c)  PoDexf.  54.  (i)  2  Sim.*&  Stu.  526. 

{d)  Coat.  Rem.  365.  {k)  2  Bam.  &  Ad.  278. 

(e)  Co.  Litt.  45  a,  47  b.  (/)  2  Barn.  &  Aid.  242. 

(/)  5  Ir.  L.  Rep.  190.  (m)   1  Mann.  &  Gr.  625* 
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1848.        vested  estate  tail  for  the  fine  to  operate  upon,  the  con- 
CoLB        tingent  remainders  could  not  pass  nor  be  affected  by 

Sg>v«LL.      estoppel— 

[The  Lord  Chancellor. — Notwithstanding  that  the 
parties  intended  to  bind  all  their  interests  ?] 

It  does  not  appear  that  these  parties  did  intend  to 
pass  contingent  interests.  In  the  recitals  in  the  deed, 
Lady  Elizabeth  SetceU'%  remainder  is  described,  more 
than  once  (a),  as  "  vested  in  her  5"  first,  in  the  recital 
of  the  relinquished  indenture  of  1776,  it  was  witnessed 
that,  "  in  order  to  bar  the  estate  in  remainder  or  re- 
version expectant,  and  to  take  effect  as  aforesaid,  then 
vested  in  her  (a).*'  And  in  the  subsequent  recital,  that 
description  of  her  estate  is  twice  used,  and  it  is  pre- 
served in  the  operative  part  by  the  words  of  reference 
"  as  aforesaid,''  which,  following  "  remainder  or  rever- 
sion expectant  and  to  take  effect,"  must  be  taken  to 
refer  to  the  remainder  "  then  vested  in  her."  The  word 
^^  vested"  was  used  in  contra-distinction  to  ^^  contin- 
gent ;"  Russell  v.  Buchanan  (6).  The  latter  word 
alone  would  describe  Lady  Elizabeth'^  expectant  in- 
terests in  the  shares  held  by  her  aunts.  It  is  therefore 
submitted,  that  one-fourth  only  of  one-third,  that  is, 
one-twelfth  of  the  entirety,  of  the  Daly  estate,  was 
made  subject  to  the  trusts  of  the  deed  of  1779* 

The  juext  and  lust  question  is,  what  was  the  effect  of 
the  deed  of  1825  upon  the  whole  of  Lady  Elizabeth 
Sewell's  one-third  share,  then  actually  vested  in  her  in 
severalty,  in  possession.  The  appellant  submits  that  it 
did  not  extend  to,  or  bring  within  the  uses  of,  the  deed 
of  1779  any  estate  or  interest  or  possibility  that  was  not 
comprised  in  that  deed,  except  the  three  denominations 

(fl)  Supra,  p.  192. ,  (b)  7  Sim.  628 ;  2  Cro.  &  M.  561. 
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of  land,  which  were  omitted  from  the  enumeration^  of  1948. 
the  hereditaments  therein  mentioned.  ^,  The  express  Colb 
object  of  the  deed  was  to  correct  that^omission.  They  §b^kll. 
were  sold  under  the  decree  in  Lancray  v.  Duffield^ 
and  in  order  to  givefthe  purchaser  'a  clear  title,  Lady 
Elizabeth  and  her  thenjhusband  ^conveyed,  first,  her 
whole  third  share,  not  only  of  the  Daly,  but  also  of 
the  Birmingham  estate,  to  a  tenant  to  the  priBcipe, 
for  the  purpose  of  suiFering  recoveries  to  enure  ^^  as  to 
such  only  of  the  undivided  parts  or  shares  as Vere  com- 
prised in  the  deed  of  1779,  to  the  uses  thereof,  and  parti- 
cularly of  the  trusts  of  the  term  of  1000  years."  How 
can  it  be  contended  that,  so  far  the  deed  of  1825  afTec- 
t^d,  in  the  least  degree,  any  other  lands  or  interests  of 
Lady  Elizabeth  than  were  previously  subject  to  the 
trusts  of  the  term  ?  The  deed  then  recites^that  three 
town  lands,  of  which  Lady  Elizabeth^w?^  seised  in 
remainder  in  tail  in  1779>  were  not  comprised  in  the 
deed  of  that  date,  'and  that  shel  agreed^to'make  them 
subject  to  the  trusts  of  the  said  term ;  and  it^was  de- 
clared accordingly  that]the  recoveries  should,  as]to  those 
town  lands,  also  enure  to  the  use  of  the  trustees  of  the 
term;  and  subject  thereto  to  such  further  uses,  as  to  these 
lands  and  all  the  lands  comprised  in  the  deed  of  1779> 
as  Lady  Elizabeth  should  by  deed  or  will  declare. 
It  is  quite  clear,  upon  the  face  of  the  deed,  that  it  was 
not  the  intention  of  the  parties  to  do  more  than  subject 
the  three  omitted  denominations  of  lands  to  the  trusts 
of  the  term,  and  it  cannot  be  construed  to  operate  upon 
any  property  that  Wius  not  before  subject  to  the  uses  of 
the  deed  of  1779*  Sir  E.  Sugden  himself  expressed,  in 
his  judgment  (a),  considerable  doubt  whether  any  of  the 

(a)  4  Dm.  &  War.  36. 
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1848.  deeds  affected  Lady  Elizabeth* s  portion  of  her  sister 
CoLB  Lady  Matilda's  one- fourth  of  her  motner's  third  share. 
Sbwell.  'twas  impossible  to  comprise  that  in  the  deed  of  177?, 
for  Matilda  was  then  living,  and  on  her  death  in  1788, 
her  one- fourth  fell  into  the  inheritance.  Lady  Eliza- 
heth  Seweirs  portion  of  that  part, — which  was  onc- 
thirty-sixth  part  of  the  Dalj/  estate,—*  remained  unaffec* 
ted  by  any  of  the  deeds  executed  by  her,  and  therefore 
passed  by  her  will  to  the  appellant ;  if  there  were  no 
good  cross-remainders  created  by  the  limitation  o?er 
'^  on  the  death  of  any  of  the  settlor's  daughters  without 
issue,"  in  favour  of  daughters  of  one,  who  was  not  the 
last  survivor,  as  the  appellant  contends,  then  one-twelfth 
more  of  the  estate  passed  to  him  by  the  ^U  ;  if  the  li- 
mitation over  was  void,  then  one-fourth  of  the  estate 
passed  to  him.  He  would  have  brought  his  action,  and 
established  his  title  at  law,  were  it  not  for  the  oat- 
standing  terms,  which  compelled  him  to  resort  to  a 
Court  of  Equity. 

Mr.  Tinney  and  Mr.  Shapfer  for  the  respgndents : 
The  claim  of  the  respondents  to  the  whole  of  Lady 
Elizabeth  Sewell's  one-third  of  the  Daly  estate  has 
been  affirmed  by  the  Court  of  Common  Ple^as  and 
the  Lord  Chancellor  of  Ireland^  both  holding  that  the 
limitation  over  in  the  deed  of  1/32,  was  a  good  contin- 
gent remainder ;  that  cross-remainders  had  been  crea- 
ted, not  by  implication,  but  by  legal  construction,  and 
that  all  the  interests  Lady  Elizabeth  had  in  177J^>  con- 
tingent as  well  as  vested,  were  bound  by  the  deed  of 
that  date.  Supposing  that  the  one- thirty- sixth  part, 
which  ultimately  devolved  on  her  as  her  share  of  her 
sister  Matilda's  vested  remainder  in  one-fourth  of  the 
one-third,  in   which  her  mother^  had    a   life  estate, 
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was  not  comprised  in  the  deed  of  J779j  as  Matilda  was         1848. 
then  living  ;   yet  it  is  submitted,  that  upon  the  true        Colb 
construction  of  the  deed  of  1825,  this  part  also  was      Sewkll 
made  subject  to  the  trusts  of  the  deed  of  1779*    That 
was    certainly    Lord    Chancellor    Sugden's    opinion, 
although  doubtfully  expressed  in  his  judgment  (a). 

The  first  question  raised  on  the  appeal  is,  whether, 
after  the  limitations  to  the  sons  and  daughters  of  Peter 
Daly's  daughters, — which  did  not  exhaust  their  whole 
issue, — the  limitation  over,  upon  the  death  of  any  of 
them  without  issue,  was  valid  as  a  contingent  re- 
mainder. It  falls  within  the  second  class  of  contin- 
gent remainders  as  defined  by  Fearne  (6),  ^'  where  some 
uncertain  event,  unconnected  with  and  collateral  to  the 
preceding  estate  is,  by  the  nature  of  the  limitation,  to 
precede  the  remainder."  That  definition  he  illustrates 
by  examples,  first,  from  Coke  (r),  '<  as  if  a  lease  be 
made  to. A.  for  life,  remainder  to  B.  for  life,  and  if  B. 
die  before  A.,  remainder  to  C.  for  life ;  here  the  event 
of  B.'s  dying  before  A.  does  not  in  the  least  affeot  the 
determination  of  the  particular  estate ;  nevertheless  it 
must  precede  and  give  effect  to  C.'s  remainder;  but 
such  event  is  dubious  ;  it  may  or  may  not  happen,  and 
the  remainder  depending  on  it  is  therefore  contin- 
gent." Then  follows  another  example  taken  from 
Leonard  {d)y  and  equally  applicable  here. 

The  contingency,  on  which  the  limitation  over  in 
this  case  depends,  is  the  death  of  the  daughters  without 
issue,  an  event  which  may  or  may  not  happen.  That 
limitation  does  not  derogate  from,  or  in  the  least  de- 

(fl)  4  Dru.  &  War.  36-7.  (c)  Co.  Litt.  378  *. 

(6)  Cont.  Rem.  p.  6.  (rf)  4  Leon.  237. 
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1848.        gree  affect,  the  prior  estates  limited  to  the  particular 
Cole        class  of  issue  of  the  daughters ;  they  continue  uotil 
SawKLL.      ^^^^^  natural  determination ;  the  remainder  over  is  to 
take  effect  on  an  event  collateral  to  their  determina- 
tion, viz.,  death  without  issue ;  but  the  nature  of  the 
event  is  immaterial.    The  point  was  decided  in  the 
case  of  t/ac/c  v.  Fetherstone  (a),  in  the  Irish  Courts  of 
King's  Bench  and  Exchequer  Chamber,  where  it  was 
held,  that  a  limitation  depending  on  a  general  failure  ol 
issue,  was  a  good  contingent  remainder,  and  that  case 
is  quite  in  point  here.     If  a  limitation,  contingent  on  a 
collateral  event,  may  take  cffecUas  a  remainder,  it  shall 
operate  as  a  remainder,  and  not  as  a  shifting  use  or 
executory  devise;  if  it  can  vest  in  possession  during  the 
continuance  of  the  particular  estate,  or  immediately  on 
its  termination,  it  is  a  good  remainder,  if  not^  it  fails; 
Carwardine  v.   Carwardine  (6),  Gilbert  on  Uses  (c). 
Doe  V.  Morgan  (c/). 

If  this  limitation  then  be  a  contingent  remainder, 
there  is  no  ground  for  the  objection  of  remoteness; 
because,  admitting  it  to  be  a  positive  rule  of  law  that 
an  estate  can  not  be  limited  to  the  child  of  a  person 
unborn,  as  a  purchaser, — which  was  not  attempted  in 
this  case, — the  rule  against  remoteness  or  perpetuity 
does  not  apply  to  limitations  by  way  of  particular  es* 
tate  and  remainder  at  common  law,  so  as  to  limit  the 
event  on  which  a  legal  remainder  may  be  made  to  de- 
pend. Death,  therefore,  without  issue  of  a  person 
whose  male  issue  only  is  included  in  prior  limitations, 
is  an  event  on  which  a  remainder  may  be  made  to  de- 
pend.   The  limitation  over  in  this  case,  depending  on 

(a)  2  Huds.  &  Br.  320.         (b)   1  Eden,  27,  84. 
Judgment  affirmed  in   this         (c)  Page  173  (Sug^.  ed.) 
House,  3  CI.  &  Fin.  67.  {d)  3  Term  Rep.  763. 
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a  general  failure  of  issue  of  one  or  more  of  the  daugh-         l^^* 
ters  of  the  settlor,  was  on  the  execution  of  the  deed         Cols 
creating  it  a  contingent  remainder,  which  would  neces-      Sewbll. 
sarily  become  vested  within  the  period  prescribed  by  the 
rule  against  perpetuity,  or  would  have  been  preceded  by 
an  estate  tail  vesting  in  possession  within  that  period. 
In  the  former  event5  the  remainder  would  have  become 
vested  within  the  lawful  period  in  the  owners  thereof, 
who  might  then  immediately  alienate  it,  or  it  would 
have   become  liable,  vnthin  the  same  period,   to   be 
barred  by  the  tenant  in  possession  of  the  preceding  es- 
tate tail.   Mr.  Butler^  in  his  edition  of  Fearne,  observes, 
(p.  523),  ^'that  when  Mr.  Fearne  mentions  executory 
limitations  being  limited  to  take  effect  at  too  remote  a 
period,  he  must  be  understood  to  have  in  view  such 
executory  limitations  as  are  limited  on  estates  in  fee 
simple  or  terms  for  years ;  for,  speaking  generally,  no 
period  is  too  remote  for  the  limitation  of  an  execU' 
tcry  estate  or  interesty  engrafted  on   an   estate   tail 
previously  limited.**    After  giving  examples  of  a  void 
limitation  of  the  former  kind,  and  a  good  limitation  of 
the  latter^  he  says,  ^^  the  reason  is,  that  a  common  re- 
covery by  a  tenant  in  fee  simple  will  not  discharge  his 
estate  from  an  executory  limitation  engrafted  upon  it, 
but  an  executory  limitation  engrafted  on  an  estate  tail 
is  discharged  by  the  recovery  of  the  tenant  in  tail ; 
so  that  where  an  executory  limitation  is  engrafted  on 
an  estate  tail,  it  is  always  liable  to  be  defeated  by  the 
recovery  of  the  tenant  in  tail,  and  therefore  the  remote- 
ness of  the  event  on  which  it  depends  does  not  suspend 
the  absolute  ownership  of  the  property  so  as  to  effect  a 
perpetuity."     That  this  was  the  doctrine  of  Fearne^  is 
apparent  from  various  other  parts  of  his  book;  and 
in  that  doctrine  not  only  Butler ^  but  other  text  writers. 


r. 
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1848.  as  Preston  (ft),  Sanders  (i),  Jarman  (c),  Lewis  (rf), 
Cole  concur, — all  conveyancers,  to  whose  practice  the  courts 
both  of  law  and  equity  pay  great  respect, ~-and  to  the 
same  eiFect  is  the  decision  in  Nicholls  v.  Sheffield  (e). 
Hartopp  V.  Lord  Carbery  (/*),  JVegofiwell  v.  Sy- 
denham {g),  Bristow  V.  Boothby  (A),  and  Morse  v. 
Lord  Ormonde  (t),  all  of  which  turned  ou  the  same 
point,  are  distinguishable  from  the  present  case. 
Hopkins  v.  Hopkins  ( j),  does  not  at  all  apply.  The 
point  there  in  which  Lord  Hardwicke  erred,  was  cor- 
rected by  Mr.  Fearne^  pointing  out  the  distinction  be- 
tween estates  executory  and  estates  executed.  Al- 
though there  is  no  direct  judicial  decision  that  limita- 
tions, taken  as  remainders  at  common  law,  may  be  de- 
stroyed by  suffering  recoveries,  it  is  now  too  late  to 
struggle  against  the  unanimous  opinions,  not  only  of 
distinguished  text  writers,  but  also  of  eminent  Judges, 
from  Lord  Nottingham^  in  the  Duke  of  NwfoWs 
Case  (A)  called  "  the  case  of  perpetuities"  (/),  to  Sir 
Edward  Sugden  in  the  present  case.  [The  following 
cases,  and  others  before  mentioned,  were  cited  on  this 
point  : — Burton  v.  Nichols  (m),  Doe  v.  Perry n  {%i)^ 
Doe  V.  Morgan  (o),  Mogg  v.  Mogg  (p),  [Phillips  v. 
Deakin  (9). 

(fl)  2  On  Abstracts,  1/0.  (/)  For  the  origin  and  his- 

{b)  1  On  Uses,  p.  196.  tory    of    Perpetuities,     Loid 

(c)  1  On  Wills,  p.  223.  Bacon's    Law    Tracts,    145; 

(d)  On  Perpetuities.  Co.  Litt.  124  ;  Gilb.  on  Uses, 

(e)  2  Bro.  C.  C.  215.  301;  2  Harg.  Jur.  Arg.;27; 
(/)  1  Sand.  Uses,  p.  197.  and  Lew.  Perp.,;^were  cited. 
(S)  3  Dow.  194.  (m)  Litt.  R.315;  Cro.C.363. 
(A)  2  Sim.  &  Stu.  465.             (n)  3  T.  Rep,  470. 
(1)   1  Russ.  382.                       (0)  Id.  763. 
O)  Cas.  temp.  Hard.  606.        (p)  1  Meriv.  654. 
(k)  2  Swanst.  254.  {q)  1  Mau.  &  S.  744. 
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The  limitation  over  being  valid  as  a  contingent  re-  ^848. 
mainder^  cross-remainders  were  thereby  well  limited  Cole 
among  the  daughters  of  Lady  Louth^  not  only  as  to  Sbwell. 
her  original  share,  but  also  in  the  accruing  shares  of 
her  sisters.  The  words  are,  **  in  case  one  or  two  of 
the  daughters  of  P.  Daly*'  should  die  without  issue, 
^^  then,  as  to  the  share  or  shares  of  such  daughter  or 
daughters  so  dying  without  issue,  to  the  use  of  all  and 
every  the  daughters  and  daughter  of  such  survivors  or 
survivor,  share  and  share  alike,  as  tenants  in  common  in 
tail  of  the  respective  shares  of  such  survivors  in  case  of 
two  survivors,  and  to  the  daughter  and  daughters  of  such 
survivor,  in  case  there  be  but  one/*  The  only  objection 
to  that  limitation  carrying  cross-remainders  to  the 
daughters  of  Lady  Louth  is,  that  as  Lady  Kerry  was  the 
last  survivor,  her  share  could  not  pass  to  the  daughters  of 
her  pre-deceased  sister,  under  the  words  "  survivors  and 
survivor."  But  it  is  plain,  on  the  true  construction  of 
the  deed,  and  regard  being  had  to  the  intention  of  the  set- 
tlor, and  to  the  manner  in  which  the  same  words  are  in- 
troduced in  a  preceding  limitation,  that  these  words 
were  not  intended  to  make  the  contingency  of  one  sis- 
ter surviving  another,  a  condition  essential  to  the  chil- 
dren of  that  sister  taking  by  way  of  cross- remainders. 
The  words  "  survivors  and  survivor*'  meant  simply 
*^  others  and  other ;"  they  have  been  so  construed 
in  all  cases  in  which  such  construction  became  necessary 
to  support  the  intention  of  the  settlor  or  testator ;  Doe 
V.  Wainewriglit  (a),  Davidson  v.  Dallas  (i).  Barlow 
v.  Salter  (c),  Curshatv  v.  Newland  (rf). 

The  next  question  is,  whether  the  whole  of  Lady 

(fl)  5  T.  Rep.  427.  (c)  17  Ves.  482. 

{b)  14  Vcs.  578.  (rf)  2  Beav.  145. 
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1848.        ^Elizabeth  Setrell's  interest  in  the  Daly  estate,  under 
CoLB        the  deed  of  1752,  was  bound  by  the  deed  of  1779,  and 
Sewbll       ^^^  ®"^*  levied  in  pursuance  of  it.    The  difficulty,  if 
any  there  be,  on  this  point,  arises  from  the  confusion 
in  the  recitals,  and  from  the  use  of  the  word  *' vested." 
The  deed  recites,  that  by  virtue  of  the  deeds  of  1749  and 
1752,  Lady  JEtizabelh  Sewell  was  ^^  seized  or  entitled 
in  remainder  or  reversion,  expectant  and  to  take  effect 
in  possession,  after  the  determination  of  certain  prior 
uses,"  &c.,  of  and  in  bothlhe  estates  comprised  in  those 
deeds.    Then  follows  a  recital  of  the  relinquished  deed 
of  ]  77^^  and  that  she  being  desirous  to  secure  payment 
of  certain  debts,  and  subject  thereto  to  provide  for  her 
son  and  daughter,  ''  and  subject  thereto  to  settle  and 
assrure  the  said  reminders  or  recoveries  expectant  and 
to  take  effSect  as  aforesaid,  of  her  said  parts,  &c.,  for 
the  benefit  of  her  said  children,"  she  therefore  proposed 
and  agreed  to  settle  and  assure  the  said  parts,  &c., 
^*  and  all  her  right  and  interest  in  the  premises,  to  the 
uses"  after  mentioned.    These  recitals  demonstrate  an 
intention  to  settle  all  her  estates  and  interests,  contin- 
gent as  well  as  vested.    The  use  of  the  word  "  vested," 
in  the  next  recital,  cannot  be*  held  to  restrict  the  gene- 
rality of  the  words  before  used,  *'  in  order  to  carry  such 
intention  into  execution,  and  to  bar  the  estate  tail  in 
remainder  or  reversion  expectant  upon  and  to  take 
effect  as  aforesaid,  then  vested  in  her.**    Then  comes 
the  operative  ^part,   by   which  she  and  her  husband 
covenanted  to  levy  fines  of  all  her  undivided  shares  in 
remainder  or  reversion,  expectant  and  to  take  effect  as 
aforesaid,  and  all  the  rights,  estates,  and  interests  of 
her.  Lady  Elizahethf  &c.     These  comprehensive  terms, 
corresponding  with  the  recitals,  instead  of  limiting  the 
operation  of  the  deed  to  the  vested  remainder  in  tail. 
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in  the  one-fourth  of  her  mother's  one-third  share,  ex-  ^^'*^- 
tended  to  all  Lady  Elizabeth's  interests.  The  term  Colb 
"  Tested"  has  not  acquired  a  technical  meanings — it  SkwiIll. 
has  been  construed  to  mean  ^'  payable  ;"  Sillich  v. 
Booth  («)•  It  is  sometimes  applied  in  contra-distinc- 
tion  to  contingent,  but  seems  to  be  used  here  in  apposi- 
tion to  **  expectant,''  to  which,  when  omitted,  the  word 
**tfore8aid**  refers.  The  word  is  here  used  to  express 
"oyer  which  she  had  power  of  disposing.**  The  re- 
mainders of  Ithdy  Mlizabeth  having  afterwards  fallen 
into  her  possession,  must  be  held  to  have  been  bound 
by  the  fines  by  way  of  estoppel ;  JFeale  v.  Lower  {b) ; 
Vxtk  V.  Edwards  {e) ;  Gilman  v.  Hoare  (rf)  ;  Doe 
?.  Olwer  («)  J  4  Bacon's  Abr.  (/) ;  Co.  Litt.  (jg) ;  Bins- 
kfY.Burdan  (A),  Right  v.  Bucknell  (i).  The  cove- 
nant by  Mr.  Sewell,  at  the  foot  of  the  deed  of  1779, 
shews  that  he  and  Lady  Elizabeth  were  dealing  with 
interests  not  then  vested  in  her  {J). 

his  therefore  submitted,  that  not  only  Lady  Eliza- 
^h  SewelVs  vested  remainder  in  one -fourth  of  her 
mother's  one-third  share,  but  also  her  contingent  re- 
mabders  and  interests  in  two  other  fourth  parts  of 
her  two  aunts'  two-thirds,  were  bound  by  the  deed  of 
1779.  So  that  three-twelfths,  at  least,  of  the  Dah/  es- 
tate, now  represented  by  three-fourths  of  the  third  part 
aBotted  to  Lady  Elizabeth  in  severalty  in  1809, — ex- 
^^cpting  only  therefrom  her  share  of  what  fell  in  upon  the 
d«ath  of  her  sister  Matilda  in  1788, — was,  upon  the 


W  1  You.  &  CoU.  124.  (/)  Tit.  "  Leases  (0.)" 

W  PoUexfen,  44.  {g)  Pages  45  a,  47  b,  252  b. 

W  3  P.  Wms.  372.  {h)  2  Sim.  &  Stu.  519. 

(<0  I  Sdk.  275.  (0  2  Bam.  &  Ad.  278. 

(')  10  Barn.  &  Cr.  11.  (»  Supra,  p.  194. 
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1B48.        execution  of  the  settlement  of  I779j  bound  thereby. 

Cole  If  her  contingent  interest  in  the  one-twelfth  which  fell  io 
Sewbll.  ^"  Matilda's  death,  did  not  also  pass  under  that  deed 
and  the  fines,  it  was  unquestionably  included,  together 
with  the  other  three-twelfths,  in  the  new  settlement  and 
declaration  of  uses  made  by  the  deed  of  ISSS,  and  the 
recoveries  suffered  in  pursuance  thereof.  Upon  the 
partition  made  between  Lady  Elizabeth  and  her  sur- 
viving sisters,  under  the  decree  made  in  1809,  the  one- 
third  of  the  whole  estate  was  allotted  to  her  in  seve- 
ralty, and  by  indentures  then  executed,  the  same  was 
conveyed  to  trustees,  upon  the  same  trusts  as  her  un- 
divided third  part  of  the  same  estate  had  before  stood 
limited.  In  the  suit  of  Lancray  v.  Duffieldy  instituted 
in  1812  by  the  representatives  of  the  trustees  of  the 
term  in  the  deed  of  1/79^  for  payment  of  the  scheduled 
debts,  they  claimed  title  to  the  whole  of  the  one-third 
so  allotted  to  Lady  Elizabeth  as  comprised  in  that 
term.  She,  in  her  answer,  submitted  that  one-fourth 
only  of  the  one- third  was  affected  by  that  deed,  but 
the  Master,  under  an  order  of  reference  in  that  suit, 
found  that  the  whole  of  the  one-third  was  subject  to 
the  trusts  of  the  term.  That  report  was  not  excepted 
to,  whence  it  must  be  inferred  that  she  acquiesced. 
The  report  was  accordingly  confirmed,  and  under  the 
decree  then  made,  parts  of  the  one-third  were  sold. 
Then  came  the  deed  of  January  18*25,  which  has  been 
said  to  have  for  its  object,  only  to  subject  to  the  trusts 
of  the  term  of  1000  years,  and  thereby  to  make  a  good 
title  to  the  purchaser  of,  three  town^-lands,  that  were 
not  expressly  mentioned  in  the  deed  of  1779*  But 
though  tliese  were  not  expressly  named  in  that  deed, 
they  were  included  in  other  towns  lands  that  were 
named,  and  were  bound  accordingly.    Whatever  was 
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the  object  of  the  deed  of  1825,  it  is  plain,  from  its  re-         1848. 
citals,  and  from  its  peculiar  expressions  and  structure^         Cole 
that  it  was  the  intention  of  the  parties  to  comprise  in      Sewell 
it  two  classes  of  lands^  first,  the  three  omitted  town- 
lands,  supposed  to  be  unaffected  by  the  deed  of  177^^ 
and,  secondly,  all  the  rest  of  the  lands  which  were  as- 
sumed or  intended  to  be  subject  to  the  trusts  of  that 
deed,  and  which  were  in  fact  conveyed  by  this  deed  of 
1825  to  the  uses  of  the  settlement  of  1779-    The  whole 
therefore  of  Lady  Elizabeth  Sewell's  share  and  inte* 
rests  in  the  Daly  estate,  including  her  share  of  the 
part  that  fell  in  on  3Iaii Ida's  death,  passed  to  the  re- 
spondents  under  that  settlement^  and  nothing  remained 
to  be  disposed  of  by  her  will. 

Mr.  Turner y  in  reply.— The  argument  for  the  respon- 
dents^ founded  on  the  cases  of  Bur  I  on  v.  Nicholls  (a), 
and  Jack  v.  Fetherstone  (6),  and  on  passages  in  Pres^ 
ion's  Abstracts,  and  on  Builer's  note  to  Feame  (c), 
^^  that  the  limitation  over  being  behind,  or  engrafted  on, 
an  estate  tail,  previously  limited^  was  a  contingent  re- 
mainder, and  therefore  not  void  for  remoteness,"  is  an- 
swered by  the  unquestioned  authority  laid  down  in 
Fearne's  text  before  mentioned  (d),  "  that  any  limita- 
tion in  future  or  by  way  of  remainder  of  lauds  of  inheri- 
tance^  which  in  its  nature  tends  to  a  perpetuity,  even 
though  there  be  a  preceding  vested  freehold^  &c.,  is  con- 
sidered as  void  in  its  creation."  It  must  have  been  as- 
sumed at  the  creation  of  the  limitation  in  the  deed  of 
1752^  that  the  sons  of  the  settlor's  daughters  would  have 
issue  female  as  well  as  male,  but  there  was  uo  gift  to 

(fl)  Cro.  Car.  363.  (c)  Supra,  pp.  217,  221. 

{b)  2  Huds.  &  Br.  320.  (d)  Supra,  p.  204. 
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1848.  their  female  issue,  yet  while  such  issue  existed^  though 
CoLB  for  centuries,  the  limitation  over,  being  on  the  failure  of 
Sewbll.  ^^^^^  generally,  could  not  take  effect.  This  point  did 
not  rest  on  Fearne^s  authority  only,  but  on  numerous  de- 
cisions, as  JBankes  v.  Holme  (a),  and  Morse y.  Lord  Ot^ 
mondey  BrUtow  v.  Boothby,  and  Hartopp  v.  lAtrd  Car- 
bery,  before  cited,  to  which  no  answer  has  been  given— 

[The  Lord  Chancellor. — Yes ;  that  they  are  not 
cases  of  remainders  at  all.] 

The  principle  of  the  decisions,  as  appeared  from  the 
observations  of  the  Judges,  is,  that  unless  a  limitation 
lie,  on  the  face  of  the  deed,  so  expressed  that  it  cannot 
possibly  transgress  the  rule  against  perpetuities,  it  is 
void ;  it  cannot  be  made  good  by  the  happening  of  the 
event  which  is  a  mere  accident,  as  was  said  by  Lord 
Lyndhurst  in  Lord  Dungannon  v.  Smith  (ft). 

The  appellant  never  contended  that,  supposing  the 
limitation  to  be  good,  there  were  not  cross^remainders 
thereby  created  as  to  the  original  shares  of  the  settlor's 
daughters  among  their  daughters;  his  position  was, 
that  there  were  no  cross-remainders  as  to  the  accruing 
shares,  and  that  the  daughters  of  Lady  Louth  took  no 
interest  by  way  of  cross -remainders  in  the  moiety  of  a 
third  of  the  whole  estate,  in  which  Lady  Kerry j  the 
last  survivor,  had  a  life  interest,  from  the  time  of  Lady 
Kingsland^s  death,  but  that  it  fell  into  the  inheritance. 
To  read  "  survivor  "  as  '^  other'*  was  a  forced  construc- 
tion, not  warranted  by  the  context  of  the  deed  nor  by 
any  just  inference  of  the  intention  of  the  settlor. 

The  recitals  in  the  deed  of  1/7^  <iid  not  warrant  the 
construction  that  Lady  Elizabeth  intended  to  convey 
any  interests  beyond  the  one-fourth  of  the  one-third, 

(a)  1  Ru88.  394  (note).  (6)  12  CI.  &  Fm.  623. 
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that  is,  the  one-twelfth  "  then  vested"  in  her.    The        1848. 
word  "  seised/'  which  was  also  used  in  the  recitals,         Colb 
could  not  be  construed,  in  a  deed,  to  apply  to  contin-      Sbwbll. 
gent  interests.     The  argument  that  her  contingent  in- 
terests also  passed  by  the  fines,  by  way  of  estoppel, 
was  not  sustained  by  the  cases  that  were  cited,  of 
Lower  v.  Weale  (a),  and  Vick  v.  Edwards  (i),  accor- 
ding to  Feame\  statement  of  those  cases  (c).      The 
case  of  liowev.  Power  (c/),  in  this  House,  is  applicable. 
There  it  was  held  that  a  contingent  interest  was  not 
barred  by  a  recovery. 

At  all  events,  the  appellant  must  be  held  entitled  to 
one- thirty-sixth  part  of  the  estate  which  was  Lady 
Elizabeth  SewelVs  share  of  the  one-twelfth  that  fell 
in  on  the  death  of  Lady  Matilda  in  1788.  That  could 
not  be  comprised  in  the  deed  of  1779)  nor  in  the  deed 
of  1825,  as  no  interest  was  included  in  the  latter  that 
was  not  comprised  in  the  former  deed,  except  the  three 
ttwn-lands  that  were  omitted  therefrom. 

[Mr.  Turner f  in  the  course  of  his  reply,  again  re- 
ferred to  the  cases  that  were  cited  on  the  principal 
points  of  the  case,  including  some  which  have  not  been 
before  mentioned,  as  fFilmot  v.  Wilmot  (e),  and  fFin- 
terton  v.  Crawford  (/),  on  the  word  "  survivors;" 
Doe  V,  The  Earl  of  Scarborough  (^),  on  the  operation 
of  a  fine  on  contingent  remainders ;  Bagshaw  v.  Spen- 
cer (A),  on  the  eflfect  of  a  recovery  sufifered;  Vander- 
plank  V.  King  (t),  on  survivors  and  on  crass-remain- 
ders.   The  reply  to  the  arguments  on  the  effect  of  eg- 

(fl)  Pollexf.  54.  (/)  1  Ru88.  &  Myl.  407. 

(h)  3  P.  Wms.  372.  {g)  2  Add.  &  El.  2  and  41. 

(c)  Pages  856,  365.  (A)  2  Atk.  570.  578. 

(rf)  2  Bos.  &  P.  1.  (i)  3  Hare,  1. 


(e)  8  Ves.  10. 
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1848.         toppel  is  omitted,  and  the  arguments  themselves  are 
Cole        only  touched  on  in  the  report,  as  they  were  not  at  all 
Sewell.      "°"^^^  "^  *'^^  judgment.] 


August  21.  The  Lord  Chancellor : 

In  this  case  the  first  question  is,  whether  the  gift 
over  upon  failure  of  issue  of  the  daughters  is  too 
remote. 

On  the  5th  of  February ^  1752,  Peter  Daly  settled 
estates  upon  his  three  daughters  for  life,  as  tenants  in 
common,  with  remainder  to  their  first  and  other  sons 
in  tail  male,  respectively  ;  if  there  were  no  such  heir 
male  to  any,  then  life  estates  in  those  shares  were  given  to 
the  survivors,  with  remainder  to  their  first  and  other  sons 
in  tail  male  ;  if  all  died  without  issue  male,  the  estates 
were  given  to  the  daughters  respectively,  as  tenants  in 
common  in  tail  general ;  if  any  died  without  issue, 
they  were  given  to  the  daughters  of  the  survivors,  as 
tenants  in  common  in  tail  general ;  if  all  died  without 
issue,  remainder  over. 

It  is  said  that  this  last  limitation  is  too  remote,  be- 
cause, there  being  no  previous  limitation  to  issue 
generally,  there  might  be  a  failure  of  all  the  prior  limi- 
tations, and  yet  issue,  as  in  the  case  of  a  son  of  a 
daughter,  might  exist,  so  that  this  last  limitation 
would  not  take  effect.  But  if  this  be  a  remainder,  it 
would  be  barrable,  and  the  objection,  therefore,  would 
not  arise. 

I'he  rule  is  to  construe  the  limitation  as  a  remainder, 
if  possible  ;  Canvardine  v.  Carwardlne  (a).  What 
then  prevents  this  being  a  remainder  ?  Assuming  the 
words  to  receive  their  strict  construction,  the  limita- 
tion woul  1  be  this  :  to  each  daughter  for  life,  with  re- 

(a)   I  Eden,  27. 
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maiiider  to  the  sons  of  each  daughter,  if  any,  in  tail  ^^^S- 
male  ;  then,  if  no  sons,  to  other  daughters  for  life  ;  Cole 
remainder,  if  no  sons  of  any,  to  daughters  of  the  daugh-  Sewell. 
ters  in  tail  general ;  remainder  to  daughters  of  survi- 
ving daughters  in  tail  general.  But  to  this  last  is 
added  a  condition  that'it  is  to  take  place  only^if  there 
be  no  issue  of  the  daughters,  and  not  only  a  failure  of 
sons  and  daughters.  But  does  the  interposing  of  this 
condition  convert  this  remainder  into  a  shifting  use  ? 
In  the  case  of  Jack  v.  Fetherstone  (a),  decided  by 
the  Courts  of  Common  Pleas  and  Exchequer  Chamber 
in  Ireland^  it  was  held  that  it  was  a  remainder,  and 
rightly  so  held.  The  whole  is  a  series  of  gifts  to  take 
effect  upon  the  death  of  each  daughter,  or  upon  the 
failure  of  the  prior  limitations,  all  of  which  are  estates 
tail;  but  the  last  has  a  particular  contingency  at- 
tached to  it.  So  had  the  cases  referred  to  by  Sir  Ed- 
ward Sugden  in  Fearne  (6)  and  in  Leonard  (c).  It 
is  therefore  a  contingent  remainder,  and  barrable  ; 
Nicolls  v.  Sheffield  {d)  is  in  point. 

The  next  question  is,  whether  the  daughters  of  Mar- 
gareilay  who  died  in  1/93,  became  entitled  under  the 
deed  to  the  share  of  Anastatia^  who  died  in  1799 
without  issue ;  the  gift  over,  in  the  event  of  any  daugh- 
ter dying  without  issue,  being  to  the  use  or  behoof  of 
the  daughter  or  daughters  of  such  survivor  or  survi- 
vors of  the  daughters.  This  is  not  a  question  of  cross- 
remainders  being  implied,  for  cross-remainders  are 
distinctly  given,  but  the  question  is,  whether  upon  the 
construction  of  such  gift,  the  word  "  survivor  "  is  not 
to  be  construed  "  other,"  and  1  think  it  is  such  a  case, 

(a)  2  Hud.  &  B.  320.  (c)  Vol.  4,  page  237. 

(6)  Page  6.  {d)   2  Bro.  C.  C.  5M3. 
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1848.        the  intention  being  clear,  that  all  daughters  of  any 
Cole        daughter  should  take  the  share  of  any  other  daughter 
^    ^'  dying  without  issue.      Doe  v.    fFainewright  (a)    is 

directly  in  point. 

Upon  the  second  point  I  think  it  clear,  that  all  the 
estates  and  interests  to  which  Lady  Elizabeth  Sewell 
was  entitled  under  the  limitations  of  the  settlement  of 
1752,  passed  under  and  were  bound  by  the  settlement 
of  the  23d  of  February y  1779,  and  the  fines  levied  in 
pursuance  thereof.  The  case  of  Doe  v.  Oliver  {b)  is 
decisive. 

The  last  question,  as  to  the  effect  of  the  deed  and  reco- 
veries of  1825,  upon  the  interest  in  the  property,  which 
at  the  date  of  the  deed  of  1779  belonged  to  Matilda j 
who  did  not  die  till  1788,  is  certainly  one  of  some  dif- 
ficulty, arising  from  the  fact  that  in  1825  the  true  state 
of  Lady  Elizabeth  SeweU's  (then  Russell)  title  does  not 
appear  to  have  been  distinctly  understood. 

In  1809  there  was  a  partition  of  the  Daly  Estate, 
and  one-third  was  decreed  to  belong  to  Lady  Elizabeth, 
which  was  correct,  and  in  1812  the  trustees  of  a 
term  created  by  the  deed  of  1779,  filed  a  bill  for  rais- 
ing the  money  charged  upon  such  term ;  and  upon  a  re- 
ference to  the  Master  to  inquire  what  lands  were 
comprised  in  that  term,  the  Master  reported,  in  1820, 
that  the  term  applied  to  the  whole  of  the  one-third, 
and  a  decree  accordingly  was  made  for  the  sale  of  a 
sufficient  part  of  such  one-third. 

With  this  decision,  as  to  the  state  of  her  title  to  the 
one-third  of  the  Daly  Estate,  namely,  that  it  was  all 
comprised  in  the  deed  of   1779,  Lady  Elizabeth,  in 

(o)  5  T.  Rep.  427.  (b)  10  Barn.  &  Cr.  181. 
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1825,  suffered  recoveries  of  the  property,  described        1848. 
in  terms  comprehending  the  interest  in  question,  but         Colb 
with  the  additional  description  of  being  comprised  in      Sewsll 
the  deed  of  1/79  ;   and  the  question  now  is,  whether 
the  share  which  was  vested  in  Lady  Matilda,  at  the 
date  of  the  deed  of  1779,  and  was  therefore  not  inclu- 
ded in  that  deed,  was  affected  by  the  deed  of  1825. 
Upon  this  subject,  I  concur  in  the  judgment  of  Sir 
Edward  Sugden,  and  with  less   doubt  than  he  ex- 
preued. 

The  description  of  the  property  in  the  deed  is  large 
enough  to  include  every  interest  therein,  and  is  ex- 
pressed to  be  ''  as  to  Lady  JSlizabeth's  estate  and  in- 
terest therein,''  and  at  that  time  the  estate  and  interest 
now  in  question  was  in  her,  and  she  had  been  told,  by 
the  decree  in  the  partition  suit,  that  the  whole  of  such 
estate  and  interest  was  comprised  in  the  deed  of  1779; 
and  this  deed  of  1825,  therefore,  so  describes  it,  in  ad- 
£tion  to  the  more  general  description,  but  that  inacu- 
nte  description  cannot  take  out  of  the  operation  of  the 
^an  estate  and  interest  comprehended  in  the  general 
description,  and  which,  it  is  clear,  she  intended  to  in- 
clude in  it. 

Upon  all  the  points,  therefore,  I  think  that  the 
Judges  of  the  Court  of  Common  Pleas  in  Ireland  and 
^Edward  Sugden,  came  to  a  just  conclusion,  and 
^t  the  appeal  must  be  dismissed,  with  costs. 

L«ord  Brougham  t 
I  entirely  agree  with  my  noble  and  learned  friend  in 
the  view  which  he  has  taken  of  this  case,  and  I  agree  also 
^  the  certificate  of  the  Court  of  Common  Pleas  upon 
the  case  sent  to  them,  and  in  the  judgment  that  was 
^^'wards  come  to  by  the  learned  Lord  Chancellor  of 
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Ireland  upon  that  certificate  being  returned^  in  whidi 
the  learned  Judges  expressed  their  opinion  upon  the 
tliree  points  referred  to  them  by  the  Lord  Chancellor. 
On  looking  at  the  learned  and  able  arguments  in  the 
Court  below,  as  reported  (n),  which  I  have  read  care- 
fully^  I  was  a  good  deal  surprised  to  find  that  there 
was  a  question  raised  about  the  remoteness  of  the  limi* 
tation.  Now,  whatever  doubt  may  have  arisen  in  the 
earlier  periods  of  the  learning  of  the  law  of  contingent 
uses^  whatever  confusion  of  expression,  perhaps,  rather 
than  of  substance,  may  be  found  in  the  reports,  giving 
rise  to  an  impression  that  there  is  in  such  a  case  a  rule 
similar  to  the  rule  with  respect  to  perpetuities  in  the 
case  of  springing  uses  and  executory  devises,  which| 
on  account  of  the  law  respecting  perpetuities,  may  be 
too  remote ;  whatever  difficulty,  confusion,  or  doubt 
may  have  arisen  in  earlier  cases  as  to  this,  I  am  quite 
confident  that  for  upwards  of  a  hundred  years  the  rule 
has  been  settled,  as  will  be  clearly  seen  if  you  search 
through  the  authorities.  1  have  been  led  to  do  so 
from  the  curiosity  of  the  case,  and  from  seeing  that  the 
learned  gentlemen,  particularly  Mr.  Serjeant  fFdrreny 
who  argued  this  case  below,  raised  the  point,  and, 
therefore,  we  would  suppose  that  there  must  be  some 
foundation  for  it;  1  wished,  therefore,  to  trace  what 
that  foundation  was,  because  it  opened  to  my  mind  a 
new  and  a  strange  view  of  the  law,  applying  that  to 
contingent  remainders  which  I  had  always  understood 
must  be,  from  the  very  nature  of  the  thing,  confined  to 
springing  uses  and  executory  devises  :  and  why  ?  In 
the  case  of  a  contingent  remainder,  if  the  limitation  is 
to  operate  by  way  of  remainder,  it  must  be  supported 


(a)  4  Dru.  &  War.  1. 
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by  a  preceding  particular  estate  of  freehold,  an  estate 
for  life  or  an  estate  tail^  and  it  is  absolutely  useless 
unless  it  is  to  take  effect  eo  instanti  that  the  preceding 
estate  determines ;  that  is  the  very  nature  of  it,  the 
bond  of  the  existence^  if  I  may  so  speak,  of  a  contin- 
gent remainder. 

But  then,  if  I  have  an  estate  limited  upon  a  fee,  that 
is  to  say,  an  estate  to  A.  and  his  heirs,  and  upon  the 
determination  of  that  estate  in  fee,  that  is,  when  the 

9 

heirs  shall  cease,  then  over ;  that  cannot  operate  by 
way  of  remainder  ;  it  is  quite  clear  that  that  is  void 
as  a  remainder,  and  it  is  quite  clear  that  if  that  is  to 
take  effect  by  way  of  executory  devise  or  springing 
use  (the  only  way  In  which  it  can  take  effect)  there  is 
no  end  of  it.  It  may  be  a  perpetuity  to  all  intents  and 
purposes,  because  if  the  fee  is  first  limited  to  A.  and 
his  heirs,  then,  as  long  as  there  are  heirs,  the  contin- 
gent use,  the  springing  use,  or,  in  the  case  of  a  will,  the 
executory  devisee,  cannot  come  into  possession,  cannot 
exist,  and  cannot  be  available  ;  consequently,  there 
might  be  a  perpetuity  created  from  the  condition  of  a 
former  use  not  coming  into  esse^  that  condition  being 
the  general  failure  of  heirs.  What  is  the  consequence 
then  ?  That  the  law  has  said,  **  to  prevent  the  possibility 
of  this  perpetuity,  we  will  fix  certain  bounds,  beyond 
which  the  limitation  shall  not  take  effect."  Therefore, 
there  may  be  an  estate  given  to  A.  and  his  heirs;  that 
is  a  fee ;  but  you  cannot  limit  a  remainder  upon  that. 
If  you  give  an  estate  to  A.  and  his  heirs,  and  for  want  of 
such  issue,  or  if  A.  shall  die  without  heirs  during  the  life 
of  -B.,  then  over,  that  will  do,  that  will  operate  by  way 
of  springing  use  or  executory  devise,  because  the  life  of 
B.  limits  the  period  during  which  that  shall  be  held  in 
suspensoy  and  that  is  the  origin  of  the  rule.     In  the  same 


1848. 
Cole 

SkWELL. 
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1848.        way,  I  will  take  the  ordinary  case  of  a  fee  limited  upon 
Cole        a  fee,  that  is,  a  fee  to  come  into  use,  to  come  into  pos- 
Sewbll       session  upon  the  determination  of  the  estate  of  A.  and 
his  heirs,  living  B.  ;  that  prevents  the  perpetuity^  be- 
cause it  limits  the   period  to   dying  during  the  life 
ofB. 

But  suppose  another  instance  of  an  executory  de- 
vise or  springing  use  ;  suppose  I  give  an  estate  to 
commence  in  futuro  (and  a  case  of  that  kind  is  to  be 
found  in  the  books) ;  if  there  is  an  estate  for  life  given 
to  A,y  and  one  year  after  to  B. ;  the  Courts  say, 
^^  No  ;  you  cannot  do  that;"  and  this  was  the  origin  of 
the  application  of  the  rule,  because  if  it  may  be  one 
year  after  the  life  estate  of  A.  terminates,  it  may  be 
a  thousand  years,  and  so  it  might  end  in  a  perpe- 
tuity. But,  however  the  law  has  settled  that^  it  must 
be  only  for  a  life  or  lives  in  being,  and  twenty-oue  years 
after,  and  no  more.  That  has  been  found  to  be  the 
law  first,  I  think,  properly  and  justly  recognised  in  the 
Duke  of  Norfolk's  Case  (a),  in  the  end  of  the  century 
before  the  last,  but  subsequently  more  effectually  re- 
cognised in  a  case  which  I  heard  here,  when  I  held  the 
Great  Seal.  The  famous  case  of  Cadell  v.  Palmer  (A), 
in  which  we  had  the  benefit  of  the  attendance  of  the 
learned  Judges,  and  in  which,  for  the  first  time,  it  was 
authoritatively  laid  down,  that  without  regard  to  the 
origin  of  the  rule  against  perpetuities,  you  may  tie  up  a 
bequest  by  way  of  executory  devise, — and  consequently 
a  limitation  in  a  settlement  by  way  of  springing  use, — for 
a  life  or  lives  in  being,  and  for  twenty-one  years  longer. 
And  as  I  had  often  heard  ventilated  the  notion  that 
there  could  be  no  such  thing  as  a  term  in  gross,  at  all, 

(a)  3  Chan.  Cas.  1.  (6)   I  Clark  &  F.  372. 
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of  twenty-one  years,  I  put  the  question  expressly  to  1848. 
the  learned  Judges  (and  in  the  judgment  I  gave  in  the.  Colb 
case,  I  argued  it  upon  that  ground),  namely,  can  there,  Sbwbll. 
without  the  least  regard  being  had  to  the  fact  out  of 
which  the  rule  arose  (for  that  is  the  origin  of  the  rule), 
without  the  least  regard  being  had  to  the  fact  of  the 
heir  of  ^.,  the  life  or  last  of  the  lives  in  being,  not  being 
able  to  cut  off  or  to  bar  the  remainder,  by  suffering  a 
recovery  or  levying  a  fine,  till  he  is  twenty-one, — with- 
out any  regard  to  that,  but  supposing  there  to  be  no 
question  of  the  heir  at  all ;  supposing  there  to  be  no 
question  of  levying  a  fine  or  suffering  a  recovery,  or 
barring  the  remainder  over  at  all^  can  by  law  the  life  or 
lives  in  being  have  the  addition  of  u  term  in  gross  of 
twenty- one  years  ?  The  Judges  held  that  that  is  now 
the  law,  whatever  may  have  been  its  origin.  It  most 
clearly  arises  from  a  mistake.  The  law  never  meant  to 
give  a  further  term  of  twenty-one  years,  much  less  any 
period  of  gestation.  The  law  never  meant  to  say  that 
there  shall  be  twenty-one  years  added  to  the  life  or  lives 
in  being,  and  that  within  those  limits  you  may  entail  the 
estate,  but  what  the  law  meant  to  say  was  this :  until  the 
heir  of  the  last  of  the  lives  in  being  attains  twenty-one, 
by  law  a  recovery  cannot  be  suffered,  and  consequently 
the  discontinuance  of  the  estate  cannot  be  effected,  and 
for  that  reason,  says  the  law,  you  shall  have  the  twenty- 
one  years  added,  because  that  is  the  fact  and  not  the 
law,  namely,  that  till  a  person  reached  the  age  of 
twenty-one  he  could  not  cut  off  the  entail.  For  that 
reason  and  in  that  way  it  has  crept  in  by  degrees ; 
Communis  error  facit  Jus ;  and  that  rule  never  was 
applied  more  accurately  than  in  Cadell  v.  Palmer. 

1  have  said  this  much  upon  the  ground,  and  the 


^4  CA8B8  fN  THB  HOUSE  OF  LORDS. 

1848.  only  ground,  upon  which  this  case  has  been  argued. 
CoLK  But,  my  Lords,  this  is  not  the  case  of  an  executory 
Sewell  dcvi^^  ill  which  any  argument  against  perpetuity  on 
the  ground  of  remoteness  can  be  raised^  and  the  doc- 
trine of  remoteness  has  been  therefore,  I  think^  most 
erroneously  imported  into  this  case,  with  which  it  can 
have  nothing  whatever  to  do,  because  it  cannot  be  an 
executory  devise,  if  it  can  operate  by  way  of  contiogeot 
remainder ;  and  there  cannot  be  remoteness  created 
here,  because  the  preceding  estates  tail  are  all  bar- 
able  ;  at  all  events,  you  have  the  most  perfect  secu- 
rity against  a  perpetuity  ever  creeping  into  it,  because 
if  it  is  a  contingent  remainder^  it  must  take  effect  on 
being  barable,  and  it  is  gone  for  ever  eo  instanti  that 
the  particular  estate  arises.  The  law  upon  that  sub- 
ject is  not  confined  to  the  case  of  Carwardine  v.  Car- 
wardine  («),  which  was  only  decided  in  17^7  by  the  very 
able  judgment  of  Lord  Narthingtoriy  but  long  before 
that^  it  had  been  understood^  and  a  great  deal  of  learn- 
ing upon  the  subject  is  to  be  found  in  former  cases ; 
if  I  recollect  rightly^  they  arc  mentioned  in  SaufiderSy 
but  certainly  in  Mr.  Serjeant  /niliarns*  notes  to  Saun- 
ders ;  and  in  various  cases  it  has  been  held,  and  that 
is  now  a  great  land  mark  of  the  law,  that  whatever  use 
can  operate  by  way  of  remainder  shall  never  be  held  to 
operate  by  way  of  executory  devise. 

My  noble  and  learned  friend  also  called  your  Lord- 
ships' attention  to  the  other  point  in  the  case,  that  is, 
with  respoect  to  the  expression  "  survior  or  survi- 
vors." Now,  certainly  I  am  of  opinion  that  there  is 
no  ground  for  saying,  for  1  have  watched  it  very  nar- 

(a)  1  Eden.  27. 
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rowly,  that  Lord  Eldon  threw  any  discredit  upon  the  ]^' 
doctrine  which  has  been  laid  down  in  other  cases,  viz.,  ^'oi-k 
that  *^  survivor  or  survivors  "  may,  regard  being  had  Sewell. 
to  the  circumstances,  operate  as  the  word  **  other"  or 
"others."  I  find  that  Lord  Eldon,  in  Davidson  v. 
Dallas  (a),  is  supposed  by  the  learned  reporter  (but 
I  think  most  erroneously  supposed)  to  have  thrown 
discredit  upon  that  principle.  Sir  E.  Sugden  very 
justly  observes  that,  though  Lord  Eldon  may  have  had 
doubts  upon  it,  he  always  decided  according  to  it, — he 
always  adopted  it, — a  thing  which  I  have  not  unfre- 
quently  known  to  happen  to  that  most  able  and 
learned  Judge,  that  though  he  might  carp  at  a  prin- 
ciple which  had  been  recognized,  be  was  very  slow  in 
overruling  it  if  it  had  been  once  adopted.  But  on 
looking  into  that  case  I  find  that  what  Lord  Eldon 
says,  is  this,  "  The  Judges  of  the  Court  have,  under 
the  necessity  of  construction,  had  recourse  to  the 
reading  of  "  survivors  "  as  "  others  "  instead  of  "  sur- 
vivors," where  the  parties  have  not  survived  at  the 
time  in  question,  under  the  pressure  of  construction, 
to  effectuate  the  plain  meaning  of  the  parties,  and 
that  there  might  not  be  a  complete  failure  of  the  ac- 
complishment of  that  purpose."  That  is  what  his 
Lordship  says ;  but  he  does  not  anywhere  say  that  he 
disapproves  of  the  principle.  Now,  my  Lords,  I  never 
saw  a  case  in  which  that  was  more  completely  carried 
into  effect  than  in  the  present  case,  and  1  entirely 
agree  with  my  noble  and  learned  friend,  who  is  more 
clear  upon  this  subject  than  the  learned  Lord  Chan- 
cellor of  Ireland.  I  do  not  see  any  reason  for  the  doubt 
and   hesitation  with  which   he  seems  to  have  arrived 

(a)  14  Ves.  576. 
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1B48.        at  that  conclusion.     The  only  point  which  I  had  anj 

Cole        doubt  about  was  upon  the  one-fourth  of  the  one-third, 

S  SWELL       Lady  Matilda's  portion,  but  when  I  come  to  look  at 

that,  it  is  evident  that  it  would  clearly  defeat  the  very 

design  and  object  and  frame  of  the  instrument  if  yoa 

were  to  open  it. 

Then  it  is  said  in  the  Court  below  that  this  is  a  set- 
tlement and  not  a  will,  and  what  signifies  the  intention 
in  a  settlement  ?  My  Lords,  there  never  was  a  greater 
fallacy,  and  I  think  I  must  take  this  opportunity  of 

reprehending  the  fallacy,  of  saying  that  we  are  not  to 

• 

construe  a  settlement  or  any  other  instrument  inier 
vivos  in  the  same^way  as  we  should  construe  a  will, 
but  that  we  are  to  adopt  a  totally  different  rule  of  con- 
struction in  the  two  cases ;  in  other  words,  that  we 
are  to  attend  to  the  intention  in  the  case  of  a  will,  and 
not  to  care  for  the  intention  in  the  case  of  a  settle- 
ment. If  there  are  not  certain  words  used  which  have 
acquired  a  technical  meaning,  it  is  a  different  thing ; 
for  example,  if  there  are  no  words  of  limitation  used, 
you  are  not  to  say,  there  is  an  estate  tail  created, 
but  only  an  estate  for  life.  But  it  cannot  be  said 
that  if  I  give  an  estate  in  Blackacre  to  A.^  in  a  settle- 
ment, that  will  not  do  to  carry  a  fee,  that  will  only  be 
an  estate  for  life,  because  there  are  no  words  of 
inheritance  ;  but  if  I  give  all  my  estate  in  JBlackacre 
to  A.  in  a  will,  that  will  do  to  carry  the  fee.  If  any 
one  had  gone  so  far  as  to  contend  for  that  proposition, 
we  should  have  found  no  great  difficulty  in  disposing 
of  it.  But  when  a  man  says  in  his  will,  ^^  I  give  all 
the  estate  I  have  to  ^.,  now  being  in  the  occupation 
of  John  Noakes**  (which  is  clearly  demonstrative  of 
the  nature  of  the  limitation,  and  is  a  clear  description 


CASBS  IN  THB  HOUSB  OF  t.ORD8.  23? 

of  the  particular  property  that  he  meant  to  give),  it  is  1848. 
too  late  to  deny  or  to  doubt,  and  the  Courts  have  so  Colb 
held ;  and  that  is  now  the  laiv,  that  in  a  will  that  gg^gn, 
carries  the  fee^  without  the  assistance  of  words  of  inhe- 
ritance, that  a  fee  would  pass  by  ^^  all  my  estate  in 
BlackacrCy  farmed  by  J.  Nbakes."  That  would,  no 
doubt,  be  the  case,  because  there  are  certain  words 
which  have,  by  technical  construction  (for  it  is  merely 
technical),  in  the  case  of  a  will,  a  certain  meaning  given 
to  them,  which  meaning  is  not  given  to  them  in  tjie 
case  of  a  settlement.  I  recollect  when  I  was  arguing 
a  case  before  Lord  Ellenborough,  happening  to  use 
the  argument  of  the  difference  between  a  deed  and  a 
will^  and  Lord  Ellenborough* s  observation  was  this, 
*•  What  f  Are  we  not  to  look  at  the  meaning  of  the 
parties  ?  Are  we  to^make  nonsense  of  the  words  that 
they  use  ?  Are  not  we  rather  to  take  a  construction 
which  effectuates  their  purpose  and  accomplishes  their 
object,  than  a  construction  which  defeats  it  ?  Most 
certainly  you  are  to  do  so,  admitting  at  the  same  time 
the  technical  difference  of  the  rules  in  the  one  case 
and  in  the  other."  You  are  clearly,  said  his  Lordship, 
to  get  at  the  intention  of  parties  in  a  deed  as  well  as 
in  a  will,  though  rules  have  been  adopted  for  getting 
at  their  intention  differently  in  a  will. 

Upon  the  whole,  1  entirely  agree  with  my  nobleand 
learned  friend,  that  there  is  no  reason  for  doubt  in  this 
case  ;  that  the  Judges  of  the  Court  of  Common  Pleas, 
in  their  certificate,  took  a  sound  view  of  the  question, 
and  that  your  Lordships  ought  to  affirm  the  judgment 
of  the  Court  below^  which  judgment  appears  to  have 
been  given  with  some  hesitation,  and  with  more  reluc- 
tance, I  might  say,  than  my  noble  and  learned  friend 
seemed  to  entertain,  and  that  hesitation  on  the  part  of 


r. 
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1848.  the  Lord  Chancellor  of  Ireland  I  could  not  quite  under* 
Cole  Btand^  and  I  wanted  to  look  into  his  edition  of  San* 
dcrs  to  see  whether  he  had  ever  committed  himself  by 
any  opinion  he  had  there  expressed ;  for  when  persons 
come  upon  the  Bench,  they  sometimes  feel  a  little 
remains  of  the  author  about  them,  as  we  have  seen  in 
more  Judges  than  one,  in  one  case  in  particular  of  s 
late  most  learned  Judge  upon  Bills  of  £xchan||;e,  who 
has  frequently  shown  instances  of  remembering  his 
former  statements,  perhaps  more  than  we  should  have 
wished  to  have  seen,  and  that,  I  thought,  might  have 
been  the  case  here,  but  I  have  not  found  anything  to 
warrant  that  impression. 

The  decree  was  affirmed,  with  costs* 
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George  Benjamin  Thornbycroft    -    Appellant.  1347^ 

March  18, 22. 

Robert  Crockett,  Thomas  Garnier.^  .  ^®^* 

August  21. 

and  Others,  and  Charles  Edward  \Respondents. 
Radclypfe,  and  Others  -  -J 

H.  C.  mortgaged  the  entirety  of  freehold^  and  part  of  copy-  Mortgages ; 

hold,  hereditaments  to  secure  payment  of  6500/.    3f  .  C,  who  Tachng ; 

was  the  owner  of  two-thirds  of  the  freeholds,  received  two-  '^ccoumts^with 

Tests 
thirds  of  the  6500/.,  and  he  and  his  wife  joined  in  collateral 

securities  for  payment  of  the  whole  sum.  H,  C  afterwards 
paid  500/.  of  the  mortgage  debt,  and,  subject  thereto,  con- 
veyed his  one-third  of  the  freeholds  to  secure  payment  of 
12000/.  M.  C.  subsequently  mortgaged  his  two-thirds  of 
the  freehold  hereditaments  to  secure  payment  of  2106/. 
The  first  and  last  mortgages  were  assigned  to  G.  B,  T., 
who  filed  his  bill  for  redemption  or  foreclosure  : — 

Held, — afiirming  the  decree  of  the  Vice-Chancellor  of  ^n^/am/ — 

1  St.  That  G.  B,  T,  was  not  entitled  to  tack  the  last  mortgage 
to  the  first :  * 

2nd.  lliat  the  accounts  of  the  rents  and  profits  of  the  mort- 
gaged premises,  possessed  by  G,  B.  T.,  should  be  taken 
against  him,  with  annual  rests,  if  they  should  be  found  to 
have  exceeded  the  interest  on  the  mortgages. 

For  form  of  a  decree  directing  successive  redemptions  or  fore- 
closures, and  also  splitting  the  equity  of  redemption,  see 
p.  245,  infra. 

The  separate  estate  of  M,  C.'s  wife  was  not  a£fected  by  her 
joining  in  the  securities. 

Henry  Crockett,  by  an  indenture  of  demise  for 
one  thousand  years,  dated  the  11th  of  December^  1821, 
mortgaged  a  freehold  estate  at  TFillenhally  in  the 
county  of  Stafford^  to  Messrs.  Legge,  Lloyd,  and 
TFoolleyy  bankers  in  Birminghamj  to  secure  payment 
of  a  loan  of  6,500/.,  with  interest  at  5/.  per  cent. ; 

R 
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and  for  further  security,  he  covenanted  to  surrender 
to  their  use  his  undivided  third  part  of  a  copyhold 
estate  at  fFillenhall,  subject  to  redemption  on  payment 
of  the  said  sum  and  interest.  By  another  indenture, 
of  the  same  date,  made  between  J^oAn  Murhall 
Crockett  and  Frances  his  wife,  and  the  trostees  of 
their  marriage  settlement,  of  the  first  and  second  parts, 
and  Legge,  Lloyd,  and  fFoolley,  of  the  third  part,  in 
annuity  of  200/.,  to  which  the  said  Frances  was  en- 
titled for  her  separate  use,  during  the  joint  lives  of  hxx 
and  her  said  husband,  and  their  equitable  interests  in 
two  undivided  third  parts  of  the  said  copyhold  estate, 
limited  in  their  marriage  settlement  on  trust  to  the 
husband  for  life,  with  remainder  to  the  wife  for  her 
life,  were  assigned  and  conveyed  to  l^egge,  Lloyd,  and 
Woolley,  as  a  collateral  security  for  the  repayment  of 
the  said  sum  and  interest. 

By  an  indenture,  dated  the  6th  of  February,  1822,  and 
made  between  the  said  Henry  and  Murhall  Crockett, 
the  former  declared  that  he,  his  heirs  and  assigns,  (fid 
and  would  stand  seised  of  two  third  parts  of  the  freehold 
estate  comprised  in  the  said  indenture  of  demise,  in 
trust  for  the  latter,  his  heirs  and  assigns,  subject  to  the 
mortgage  and  payment  of  the  two  thirds  of  the  prin- 
cipal and  interest  thereby  secured:  And  Murhall 
Crockett  acknowledged  that  4,333/.  65.  8c/.,  being  two 
thirds  of  the  said  sum  of  6,500/.,  had  been  received  by 
him  for  his  own  use  and  benefit. 

In  November  1826,  Henry  Crockett  paid  500/.  of 
the  mortgage  debt,  and  by  an  indenture  of  that  date, 
^^gg^y  Lloyd,  and  fFoolley,  in  consideration  thereoi^ 
and  of  6000/.  paid  to  them  by  Thomas  Baldwin,  as- 
signed the  demised  premises  to  him,  his  executors,  ad- 
ministrators, and  assigns,  for  the  residue  of  the  said 
term ;  and  Henry   Crockett  covenanted   to  surrender 
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to  the  use  of  him,  and  his  heirs,  the  copyhold  premises 
comprised  in  the  first  mortgage  deed  of  1821,  subject 
as  to  both  freeholds  and  copyholds,  to  redemption,  on 
payment  to  BaldwiUy  his  executors,  &c.,  of  the  6000/., 
M^ith  interest  at  the  aforesaid  rate.  By  another  inden- 
ture of  the  same  date,  Mrs.  Frances  Crockett's  annuity, 
and  the  equitable  life  interests  of  her  and  her  husband, 
comprised  in  the  said  second  deed  of  1821,  were  trans- 
ferred to  Baldwin  and  his  heirs  -for  like  collateral  se- 
curity, subject  to  redemption  as  aforesaid. 

By  indentures  of  lease  and  release,  dated  respectively 
the  20th  and  21st  of  May,  1831,  and  made  previous  to 
the  marriage  of  the  respondents,  Charles  Edward 
Radcliffcj  the  elder,  and  Laura^  his  wife,  Henry 
Crockett's  one  undivided  third  part  in  the  freehold 
premises,  comprised  in  the  mortgage  deed  of  1821, 
was  conveyed,  subject  to  the  residue  of  the  term  of 
1000  years,  and  to  the  mortgage  debt,  to  Thomas 
Gamier  J  fFilliam  Gamier,  and  Antony  Chester^  and 
their  heirs,  in  trust  to  permit  Henry  Crockett  to  re- 
ceive the  rents  and  profits  during  the  life  of  the  said 
C.  E.  Radclyffe,  and  after  his  death,  to  raise,  by  sale 
or  mortgage,  such  sum  of  money  as,  together  with  the 
sum  that  might  be  actually  recovered  or  received  upon 
three  bonds,-«one  by  Henry  Crockett,  for  3000/.,  the 
second  by  him  and  his  brother,  Robert  Crockett,  for 
1999/.,  and  the  third  by  Murhall  Crockett  and  his  son, 
for  1000/., — and  with  the  sum  that  would  arise  from 
the  sale  of  certain  leasehold  property  of  the  said  C  E. 
Roddy  ffe,  should  make  up  the  principal  sum  of  12000/.; 
and  after  such  sutn  should  be  raised,  together  with  the 
costs  incurred  therein,  and  in  the  mean  time  subject 
to  the  trusts  thereof,  in  trust  for  Henry  Crockett,  his 
heirs  and  assigns. 

11  2 
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1848.  By  a  memorandum  indorsed  on  the  deed  of  release, 

Thornbt-    and  of  even  date  therewith,  under  the  hands  and  seals 
^^Jl'^       of  the  said  Hmry  Cr<Kkett,  C.  E.  Radclyffi,  and 
Crockett.    Laura^  and  of  the  Reverend  WilUam   Gamier ^  her 
father,  it  was  declared  that  it  should  be  lawful  for 
Henry  Crockett^  his  heirs,  executors,  ftc^  at  aiiy  time 
thereafter,  to  sell,  lease,  and  dispose  of  the  said  one  an* 
divided  third  part,  or  any  part  thereof,  either  in  fte 
simple  or  for  a  term.of  years,  the  sidd  trustees  (the  re* 
spondents,  Thomas  Gamier^  and  others),  receiving  a 
moiety  of  the  net  proceeds  arising  from  such  saki 
lease,  &c.,  to  be  held  by  them  on  the  trusts  of  the  last- 
stated  indenture  of  release,  and  of  another  iDdenture  of 
even  date,  whereby  it  was  declared,  that  the  sud  troi- 
tees  were  to  hold  the  said  sum  of  12000/.^  when  ie> 
covered,  together  with  the  other  sums  therriu  men- 
tioned,  for  the  benefit  of  the  respondents,  C*  JS.  lUd' 
clyffe  and  Laura  his  wife,  respectively,  and  after  the 
death  of  the  survivor  of  them,  for  the  benefit  of  the 
child  or  children  of  the  marriage. 

By  an  indenture  of  release,  dated  the  29th  of  «/aiiai- 
ary,  1833  (founded  on  a  lease  for  a  year),  to  wbidi 
Henry  Crockett^  Murhall  Crockett,  and  Francetj  his 
wife,  and  their  eldest  son,  Molineux  Crockett,  wen 
parties  ;  and  by  a  recovery  suffered  iu  punuaoce 
thereof,  Murhall  Crockett's  two  undivided  third  parts 
of  the  freehold  premises,  comprised  in  the  deed  of 
1821,  were  conveyed  to  George  Capes,  his  heirs  and 
assigns,  to  hold  the  same,  subject  to  the  residue  of  the 
term  of  1000  years,  and  the  payment  of  the  said  sua 
of  6000/.  and  interest,  to  such  uses  as  Murkeli 
Crockett  and  his  said  son  should,  during  their  joint 
lives,  appoint,  as  therein  mentioned ;  and  in  default  of 
such  appointment,  to  the  use  of  Murhall  Crockett, 
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4oT  his  life^  remainder  to  the  uses  of  the  said  Molineux        lB4a 
Crocketty  for  his  life,  with  remainder  to  his  heirs  and     Thornbt- 
assigns  for  ever.  %^ 

Henry  Crockett^  in  Jpril  1833,  died  intestate  and    Crockett. 
without  issue,  leaving  the  respondent,  Robert  CroC' 
/cett^  his  eldest  brother,  his  heir  at  law   and   cus- 
tomary heir. 

In  July  1833,  the  said  trustees  {Gamier  and 
others)  caused  several  actions  to  be  brought  against 
Murhail  and  Molineux  Crockett^  upon  their  said  bond 
for  1000/.,  and  against  Robert  Crockett  on  the  bond  for 
1999/.,  and  judgments  were  obtained,  in  January 
1834,  to  the  amount  of  the  penalties  of  the  bonds. 
These  judgments  werd^  registered  according  to  the  act 
1  &2Vict.,c.  110,  s.  19. 

By  indentures  of  lease  and  release,  dated  the  7th  and 
8th  of  August,  1833,  Robert  Crockett^  as  heir  of  Henry 
Crockett f  and  the  said  Murhail  and  Molineux  Crockett j 
conveyed  Murhail  Crockett*^  said  two  undivided  third 
parts  of  the  freehold  premises,  comprised  in  the  first 
mortgage  transferred  to  Baldwin,  subject  thereto,  to  the 
use  of  Messrs.  Attwood  and  Spoontr,  bankers  in  Bir^ 
minghamy  their  heirs  and  assigns,  subject  to  redemption 
on  payment  of  2106/.  7'*  7d.,  stated  therein  to  be  due  to 
them  from  Murhail  Crockettywith  bL  per  cent,  interest. 

This  mortgage  was,  by  an  indenture  of  the  16th  of 
JTanuary,  1838,  assigned  to  the  appellant,  his  heirs  and 
assigns^  in  consideration  of  800/.  }  and  by  an  indenture 
dated  the  18th  of  the  same  January,  Baldwin,  in 
consideration  of  6990/.  1  Is.  ScL,  assigned  to  the  appel- 
lant, his  heirs  and  assigns,  the  principal  sum  of 
6000/.,  due  to  him  on  the  security  of  the  indenture  of 
iVbt;em/6^  1826,  and  990/.  11^.  Scf.,  due  for  interest 
and  costs  up  to  May  1834,  and  all  the  covenants  of 
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Henry  Crockett  and  others,  comprised  in  the  said  in* 
denture,  for  better  securing  the  payment  of  the  said 
sum.  And  by  another  indenture  of  the  same  date,  Mrs. 
Frances  Crockett*^  annuity  of  200/.,  and  her  and  her 
husband's  equitable  life  estates  in  the  premises  men* 
tioned  in  the  second  indenture  of  the  11th  of  Dteem- 
bevj  1821,  which  had  been  transferred  to  JBaldwm^ 
were  by  him  assigned  to  the  appellant. 


The  appellant  filed  his  bill  against  Robert  Crocketif 
Mnrhall  Crockett^  and  Frances,  his  wife,  and  their  son 
Molineux  Crockett^  and  against  the  respondents  Tkomas 
Gamier  and  his  co-trustees,  and  their  cestuis  que  trusty 
Mr.  and  Mrs.  Madclyffe  and  their  only  child,— and 
against  several  others,  as  againstwhom  the  bill  was  after- 
wards dismissed  with  costs,  as  disclaiming  all  interest. 

The|;bill,  after  stating  the  various  indentures  and 
matters  before  stated,  and  that  Murhall  Crockett  had 
been  declared  an  insolvent,  and  his  real  and  personal 
estates  were  vested  in  assignees,  defendants  thereto, 
prayed  that  accounts  might  be  taken  of  the  principal 
and  interest  due  oh  the  two  mortgages  comprised  io 
the  indentures  of  the  16th  and  18th  of  January,  1838, 
and  that  what  should  be  found  due  to  the  appellant 
might  be  paid  by  the  defendants,  or  some  of  them,  and 
that  in  default  thereof,  they  might  be  foreclosed  from 
all  equity  of  redemption  in  the  mortgaged  premises. 

The  respondent,  Robert  Crockett j  and  the  defendants 
Murhall  Crockett  (who  died  soon  afterwards)  and 
Frances,  his  wife,  and  Molineux  Crockett,  by  their 
answers,  admitted  the  several  mortgages  and  transfers, 
and  that  the  principal  sums  of  6000/.  and  2106/.,  inth 
arrears  of  interest,  were  due  to  the  appellant. 

The  respondents,  Thomas  Gamier  and  his  co-tnis- 
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tees  (except  Richard  Crockett)  and  the  cestuis  que 
trust,  E.  C.  Radclyffe  and  wife,  and  their  only  child, 
by  their  answer,  after  stating  the  indentures  of  May 
1831,  and  that  they  were  strangers  to  the  mortgage  to 
Attwood  and  Spooner  in  1833,  and  also  stating  the  said 
judgments  obtained  against  Robert j  Murhally  and  Molu 
neux  Crockett f  claimed  such  rights  and  interests  as  they 
might  appear  entitled  to  by  virtue  of  the  said  indentures. 
The  said  Richard  Crockett,  by  his  answer,  stated 
that  he  neither  executed  nor  acted  under  the  indentures 
of  May  1831.  (It  appeared,  by  an  indorsement  on 
them,  that  he  had  formally  renounced  the  trusts.) 

The  question  raised  on  the  hearing  of  the  cause  be- 
fore the  Vice-Chancellor  of  England,  in  1842,  was, 
whether  the  appellant  was,  as  his  counsel  contended, 
entitled  to  tack  the  mortgage  for  2106/.  to  the  mort- 
gage for  6000/.  The  respondents  Gamier  and  others, 
contended  that  they  were  entitled  to  redeem  the  mort- 
gage for  6000/.,  as  the  only  charge  prior  to  their  own 
on  the  one-third  of  the  freeholds,  without  redeeming 
the  mortgage  for  2106/.,  which  affected  the  other  two- 
thirds  only ;  and  of  that  opinion  was  the  Vice-Chan- 
cellor,  by  whose  decree, — the  minutes  of  which  were 
much  discussed  before  him, — it  was  ordered  that  the  bill 
should  be  dismissed  as  against  Richard  Crockett,  with 
costs ;  and  after  declaring  that  the  life  interest  of  Mrs. 
f  ranees  Crockett  in  the  copyholds  comprised  in  the 
second  indenture  of  December  1831,  and  her  annuity 
of  200/.,  also  comprised  therein,  were  not  charged 
or  affected  thereby,  and  that  the  annuity  determined 
by  the  death  of  Murhall  Crockett — 

It  was  obdebed  to  be  referred  to  the  Master,  to  take  an 
account  of  what  was  due  to  the  appellant  for  principal  and  ia- 
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terest,  in  respect  of  the  two  mortgage  eecuritiesy  dated  the 
nth  of  December,  1821>  including  so  much  of  a  som  of  137/. 
paid  by  him  to  the  solicitor  of  Thonuu  Batdwin,  upon  the 
transfer  of  the  mortgage  securities,  as  should  appear  to  have 
been  chargeable  on  the  mortgaged  premises :  And  to  take  an 
account  of  the  rents  and  profits  of  the  premises  comprised  in 
the  first  of  the  said  mortgage  securities^  and  of  the  said  an- 
nuity comprised  in  the  second,  received  by  the  appellant,  or 
"which,  without  his  wilful  default,  might  have  been  received : 
And  in  case  the  Master  should  fiad  that  the  appellant  had  been 
in  the  occupation  of  the  said  mortgaged  premises^  or  any  part 
thereof,  then  it  was  ordered  that  he  should  set  a  value  by  way 
of  annual  rent  thereon^  and  that  the  appellant  should  be  charged 
therewith :  And  it  was  ordered  that  the  Master  should  enquire 
and  state  whether  the  appellant  had  expended  any  and  what 
sums  in  necessary  repairs  and  improvements  on  the  mortgaged 
premises ;  and  that  what  he  should  find  to  have  been  so  ex- 
pended should  be  deducted  from  what  should  be  coming  £com 
the  appellant  on  account  of  the  rents  and  profits,  and  annuity 
and  occupation  rent ;  and  in  case  the  annual  rents  and  profits, 
and  annuity  received  by  the  appellant,  after  such  deduction, 
and  the  occupation  rent,  if  any,  to  be  charged,  exceeded  the  in- 
terest due  on  the  mortgage  securities  of  December  1 821,  it  was 
ordered  that  the  Master  should  make  annual  rests  in  taking 
the  said  accounts ;  and  that  what  he  should  find  to  be  coming 
from  the  appellant  on  account  of  such  rents  and  profits,  an- 
nuity and  occupation  rent,  be  applied,  first,  in  payment  of  the 
interest  due  on  the  said  mortgage  securities,  and  then  in  sink- 
ing the  principal :  And  it  was  ordered  that  the  Master  should 
state  what  should  be  found  due  to  the  appellant  for  such  prin- 
cipal, interest,  and  costs,  after  such  deduction  as  aforesaid ; 
and  upon  the  respondents,  Thomas  Gamier  and  his  co-trustees 
under  the  indentures  dated  the  20th  and  21st  of  May ^  1831, 
and  the  respondents,  C.  E.  Radclyffe  the  elder,  and  Laura,  his 
wife,  and  E,  Radclyffe  the  younger,  or  any  of  them,  paying 
to  the  appellant  what  the  Master  should  find  due  to  him  for 
his  principal  and  interest  on  the  said  two  mortgage  securities  of 
December  1 821,  together  with  his  costs  of  suit  in  respect  of  the 
same ;  then  it  was  ordered,  that  the  appellant  should  convey  all 
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the  mortgaged  premises  comprised  in  the  first  indenture  of  De- 
cember  1821  unto  the  last  named  respondents,  or  such  of  them 
as  should  redeem  the  appellant ;  but  in  default  of  the  respon- 
dents. Gamier  and  his  co-trusteess,  and  E.  Radclyffe  the  elder^ 

• 

and  his  wife,  and  E,  Radclyffeiht  younger,  or  some  of  them,  pay- 
ing the  appellant  what  should  be  found  due  to  him  as  aforesaid, 
tc^ther  with  such  costs  (by  a  time  mentioned),  then  it  was 
ordered  that  the  last  named  respondents  should  be  foreclosed, 
and  in  that  case,  that  the  Master  should  compute  the  appel- 
lant his  subsequent  interest,  and  take  an  account  of  subsequent 
rents  and  profits  received  by  him,  or  which,  without  his  wilful 
default,  might  have  been  received,  and  of  occupation  rent,  and 
also  of  what  was  due  to  him  for  principal  and  interest  in  res- 
pect of  his  mortgage  security  of  the  7th  and  8th  of  August, 
1833 :  And  it  was  ordered  that  the  Master  should  distinguish 
what  shoYild  be  found  due  to  the  appellant  for  principal,  inte- 
rest and  costs,  in  respect  of  the  mortgage  securities  of  Decern" 
her  1821 4  and  divide  the  same  into  three  equal  parts ;  and  upon 
the  respondent,  Robert  Crockett,  paying  the  appellant  what  the 
Master  should  certify  to  be  one  of  such  third  parts ;  and  upon 
the  respondent,  Molyneux  Crockett^  paying  him  the  remaining 
two  third  parts,  and  also  what  the  Master  should  find  due  to  the 
appellant  for  his  principal  and  interest  and  costs,  in  respect  of 
the  mortgage  security  of  August  1833,  then  it  was  ordered 
that  the  appellant  should  convey  and  surrender  the  one  equal 
undivided  third  part  of  the  said  freehold  premises  and  the  whole 
of  the  one-third  part  of  the  said  copyhold  premises,  comprised 
in  the  mortgage  security  of  1821^  to  the  respondent,  R.  CroC' 
kett,  and  the  remaining  two-third  parts,  comprised  in  the  mort- 
gage securities  of  December  1821  and  of  August  1833,  unto 
the  respondent,  Molyneux  Crockett,  free  from  incumbrances, 
and  deliver  all  deeds  and  writings  relating  thereto,  to  the 
respondents  Robert  and  Molyneux  Crockett ;  but  in  default  of 
the  respondent  Robert  Crockett  paying  the  appellant  such  one- 
third  part  of  the  principal,  interest,  and  costs,  it  was  ordered 
that  he  should  stand  foreclosed  of  all  equity  of  redemption  in 
the  mortgaged  premises;  and  in  default  of  the  respondent 
Molyneux  Crockett  paying  to  the  appellant  such  two  remaining 
third  parts  and  costs,  due  in  respect  of  the  mortgage  securities 
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of  December  1821,  and  what  the  Master  should  find  due  for 
principal,  interest,  and  costs,  in  respect  of  the  mortgage  secoritj 
of  August  1833,  it  was  ordered  that  he,  Molj^Meus  Crockdi, 
should  be  foreclosed :  But  in  case  the  respondents.  Gander  and 
his  co-trustees,  and  C.  E.  Radchfffe  the  elder  and  Lamra  his  wi£e^ 
and  C  E.  Radclyffe  the  younger,  9r  any  of  them^  should  redeem 
the  appellant,  it  was  ordered  that  the  Master  should  take  an  ac- 
count of  what  was  due  to  them  for  principal  and  interest  on  the 
indentures  of  May  1831,  and  compute  subsequent  interest  on 
what  they  should  pay  to  the  appellant ;   and  upon  the  appel- 
lant paying  to  the  last  named  respondents  what  should  be  due 
to  them,  for  principal,  interest,  and  costs,  it  was  ordered  tfast 
the  last  named  respondents  should  re-surrender  and  re-convej 
the  mortgaged  premises  unto  the  appellant,  free  from  incum- 
brances, and  deliver  up  to  him  all  deeds  and  writings,  &c. ;  but 
in  default  of  the  appellant  redeeming  them,  it  was  ordered  that 
he  should  be  foreclosed,  &c. 

The  decree  then  provided  for  redemption  by  Robert  CreC' 
kett  and  Molyneux  Crockett  respectively,  and,  on  their  defiuilt, 
for  foreclosure  of  them  respectively,  in  similar  terms,  mmUak  ms- 
tandis,  as  before  stated,  having  regard  to  their  respectiye  shares 
and  interest  in  the  mortgaged  premises ;  but  in  case  the  aj^ieDttit 
should  redeem  Gamier  and  co- trustees,  and  Mr.  and  Mrs.  Rat- 
clyffe  and  their  son,  then  it  was  ordered  that  the  Master  shonld 
take  an  account  of  what  might  be  due  to  the  appellant  for  prin- 
cipal and  interest  in  respect  of  the  mortgage  security  of  AwyjeA 
1833,  andcomputesubsequentinterestonwhatheshould  pay  die 
last-named  respondents,  and  take  an  account  of  the  subsequent 
rents  and  profits  received  by  the  appellant,  or  which,  without 
his  wilful  default,  might  have  been  received,  and  of  occupatioii 
rent  (if  any) ;  and  the  decree  thereupon  prorided  for  redemp- 
tion by  Robert  Crockett  and  Molyneux  Crockett  respectiTelyy  and 
on  their  default,  for  foreclosure  of  them  respectively,  in  similsr 
terms,  mutatis  mutandis,  as  hereinbefore  stated,  having  legud 
to  their  respective  shares  and  interests  in  the  mortgaged  pi^ 
mises  :  And  in  the  said  decree  were  contained  correspondiif 
directions  for  taxation  of  costs,  and  the  usual  directions  for  the 
production  before  the  Master  of  all  deeds  and  writings,  and  for 
the  examination  of  the  parties, ^and  for  making  them  all  JMt 
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allowances,  with  liberty  to  apply :  And  the  decree  was  de- 
clared to  be  binding  upon  the  infant,  C.  E.  Radcliffe  the 
younger,  unless  he  should  show  cause  against  the  same  within 
six  months  after  he  should  attain  the  age  of  twenty-one. 

The  appeal  was  against  that  decree. 
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Mr.  Turner  and  Mr.  Faber  for  the  appellant : 
The  decree  is  erroneous,  in  the  first  place^  in  direc- 
ting an  account  to  be  taken  of  what  the  appellant  re- 
ceived, or,  without  wilful  default,  might  have  received, 
of  Mrs.  Crockett*^  annuity,  inasmuch  as  it  was  not 
averred  in  the  pleadings  that  he  was  ever  in  the  receipt 
of  it ;  and  that  being  only  a  collateral  security,  the  ap- 
pellant was  not  guilty  of  any  default  in  not  recover- 
ing it. 

The  next  and  principal  objection  to  the  decree  is, 
that  it  lets  in  the  reapoudents,  the  Sadclyffesj  and 
their  trustees  under  the  deed  of  May  1831,— which 
constituted  a  charge  only  on  one  undivided  third  part 
of  the  freehold  property, — to  redeem  the  appellant's 
first  mortgage,  created  by  the  indenture  of  December 
1821,  which  comprised  the  entirety  of  that  property, 
without  also  redeeming  the  appellant's  second  mort- 
gage of  December  1833,  which  comprised  the  other  two 
undivided  parts.  The  appellant's  bill  stated  a  case 
clearly  entitling  him  to  a  decree  of  foreclosure  against 
all  the  parties  interested,  unless  they,  or  some  of  them, 
paid  the  principal  and  interest  due  on  both  his  mort- 
gages, with  his  costs  of  suit.  At  all  events,  the  re- 
spondents, the  Radclyffes  and  their  trustees,  whose 
share  was  confined  to  the  one- third  part  of  the  freehold 
estate,  ought  not  to  be  admitted  to  redeem  more  than 
that  part.    The   successive  redemptions  in  this  very 
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complicated  case,  should  have  been  directed  on  the  prin- 
ciple of  the  decree  in  Sambroke  v.  Hanbury  and  Ho- 
lingworthj  splitting  the  equity  of  redemption  in  the 
first  mortgage  (a).  The  case  of  Tiiley  v,  JJavies  (b), 
often  referred  to  as  a  guide  in  questions  like  the  pre- 
sent, is  quite  applicable. 

Should  this  decree  however  appear  right  in  form,  it 
ought,  at  all  events,  to  be  varied  in  respect  to  the  di- 
rection to  take  the  accounts  against  the  appellant, 
with  annual  rests,  a  direction  which  is  seldom  given 
against  a  mortgagee  in  possession,  and  never  except 
under  very  special  circumstances.  There  were  laige 
arrears  of  interest  due  on  these  mortgages  when  the 
appellant  got  possession.  Davis  v.  May  (c),  lAUter 
v.  Dashtoood  (cf).  Finch  v.  Brown  (e),  and  fPtlson  v. 
Cluer  (/),  were  cited  against  the  direction. 

Mr.  Stuart  and  Mr.  T.  W.  Greene  for  the  respon- 
dents, the  Gartners  and  Radclyffes. 

Of  the  points  now  made  by  the  appellant,  one  only 
was  argued  in  the  Vice-Chancellor's  Court,  and  that  is 
raised  in  the  appeal  case.  The  decree  was  drawn  up  ob 
minutes  settled  and  agreed  to  after  much  discussion. 
The  point,  as  to  rests  in  the  accounts,  is  not  raised  in 
the  appeal— 

[The  Lord  Chancellor. — Unless  it  can  be  shewn 
that  the  minutes  were  settled  by  consent,  there  must 
be  something  extraordinary  in  directing  an  account 
with  annual  rests.  The  appeal  however  being  against  the 
whole  decree  is  large  enough  to  comprise  this  points] 

Appeals  cannot  be  properly  argued,  if  the  points  to 

(a)  Seton's  Formsy  162.  {d)  G  Simons,  462. 

{h)  2  y.  &  Col.C.  C.  399.        {e)  3  Beavan,  70. 
(c)    19  Ves.  383.  (/)  Id.  136. 


^ 


CA8&S  IN  THE  HOUSE  OF  LORDS. 


251 


be  made  are  not  put  forth  openly  and  fairly  in  the  ap- 
peal cases.  Besides,  this  point  was  not  made  before 
the  Vice-Chancellor.  There  was  no  discussion  what- 
soever upon  it.  The  registrar  drew  up  the  decree  in 
the  usual  form.  The  appellant  not  having  drawn  the  at- 
tention of  the  Court  below  to  this  point,  ought  not  to 
be  allowed  to  raise  it  now. 

The  only  substantial  question  between  the  parties 
was,  and  is  now,  whether  the  Radcljiffies  have  not  a 
right  to  redeem  the  appellant's  first  mortgage,  which 
is  the  only  charge  on  the  one-third  of  the  estate  prior 
to  their  own.  The  appellant  has  not  made  any  case 
for  tacking,  as  against  these  respondents,  the  mortgage 
of  1833  to  that  of  December  1 82 1,. so  as  to  exclude 
their  intervening  security  of  1831.  That  security, 
although  affecting  only  one  undivided  third  part  of  the 
property,  is  made  by  the  same  mortgagor,  under  the 
same  title  as  the  first  mortgage,  and  as  the  first  mort- 
gagee might  have  wished  that  second  could  not  compel 
him  to  allow  a  redemption  of  one-third  of  the  first 
mortgage,  so  the  decree  properly  orders  the  second 
mortgagee  to  redeem  the  whole  first  mortgage,  and  then 
authorises  the  appellant  to  redeem  them  on  payment 
by  him  of  what  should  be  due  on  the  6000/.  and 
12000/.,  and  the  interest  respectively;  Bovey  v. 
Skipwiih  (a),  Ireson  v.  Denn  (i),  Palk  v.  Clinton  (c). 
J\tley  V.  Davies  ((/),  cited  for  the  appellant,  is  an  au- 
thority in  favour  of  these  respondents. 


1848. 
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Mr.  Turner^  in  reply,  observed  upon  the  cases  cited, 
saying  that  Bovey  v.  Skipwith  and  Ireson  v«  Denn 
were  distinguishable  in  their  circumstances  from  the 


(a)  1  Ch.  Cas.  201. 
(h)  2  Cox,  425. 


(c)  12Ve8.  48,  59. 

(d)  2  You.  &  Coll.  309, 


252 


CASBS  IN  THE  HOUSE  OF  LORDS. 


1848. 
Thornbt- 

CROFT 
V, 

Crockett. 


present  case^  and  therefore  inapplicable ;  that  Palk  v. 
Lord  Clintojiy  as  far  as  it  had  any  bearing  on  that, 
was  an  authority  in  favour  of  the  appellant ;   and  as 
to  Titley  v.  Davies,  it  was  not  only  applicable^  bat 
decisive  of  the  substantial  question   in   the  appeal. 
The  appellant,  owner  of  the  first  mortgage,  comprising 
the  whole  freehold  estate,  should  not  be  compelled  to 
convey  the  entirety  without  being  pud  the  principal 
and  interest,  with  his  costs  of  suit  in  respect  to  the 
second  mortgage,  which  affected  two-thirds  of  the  same 
estate.    The  Vice-Chancellor's  decree  proceeded  on  the 
very  principle  for  which  the  appellant  contends ;  for 
the  Rddclyffes  and  their  trustees  are  thereby  declared 
entitled,  on  paying  the  first  mortgage,  to  tack  to  it 
their  charge  of  12000/.,  and  to  hold  the  entire  estate 
until  payment  be  made  to  them  of  that  sum,  together 
with  what  they  should  pay  in  redemption  of  the  first 
mortgage,  and  so  postpone  the  appellant's  second  mort- 
gage on  the  two-thirds  to  their  charge,  which  does  not 
affect  the  two-thirds  at  all.    The  principle  of  the  cases 
is,  that  the  mortgages  should  be  redeemed  entire,  bat 
if  the  redemption  be  split,  it  should  be  done  by  making 
the  Radclyffes  redeem  one-third  of  the  first  mortgage, 
and  then  directing  Murhall  Crockett'^  representatives 
to  pay  what  should  be  still  due  to  him  on  the  first,  and 
the  whole  of  the  second  mortgage,  or  be  foreclosed 
as  to  the  two-thirds  of  the  estate. 


August  21. 


> 


The  Lord  Chancellor: 
The  result  of  the  several  deeds  bro  ught  under  the 
consideration  of  the  House  in  this  case,  appears  to  be 
this  :  that  in  December  181 1,  Henry  Crockett  held  one- 
third  of  the  freeholds  for  himself,  and  two-thirds  in 
trust  for  John  Murhall  Crockett.     Henry  Crockett 
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held  also  one-third  of  the  copyholds  ;  the  other  two- 
thirds  were  settled  on  John  Murhall  Crockett  by 
marriage  settlement,  and  subject  to  an  annuity  of  200/. 
for  Frances  his  wife,  during  their  joint  lives. 

On  the  11th  of  December^  1821,  there  was  a  mort- 
gage of  the  whole  of  the  freeholds  for  one  thousand 
years,  and  of  Henry  Crockett's  one-third  of  the  copy- 
holds by  covenant  to  surrender,  and  of  the  200/.  an- 
nuity, to  secure  6,500/.  to  Legge,  Lloyd^  and  fFooley. 
Of  that  sum  of  6,500/.,  500/,  was  afterwards  repaid. 
On  the  llth  of  November^  1826,  Legge,  Lloyd,  and 
fFooley  transferred  the  mortgage  of  6000/.,  and  the 
other  securities,  to  Thomas  Baldwin,  On  the  18th  of 
January  J  1838,  the  debt  then  due  for  principal  and  in- 
terest, amounting  to  the  sum  of  6990/.  16^.  8c/.,  and 
the  securities,  were  transferred  by  Baldwin  to  the  ap- 
pellant, G.  B.  Ihomeycroft. 

As  to  the  two-thirds  of  the  freehold  which  belonged 
to  John  Murhall  Crockett ;  on  the  29th  of  January^ 
1833,  he  settled  these  two-thirds,  subject  to  the  6000/. 
mortgage,  upon  himself  and  his  son,  John  Molineux 
Crockett,  subject  to  their  joint  appointment.  On  the 
S34th  of  August,  1833,  an  appointment  was  made 
under  the  last  deed,  to  secure  2106/«  7^*  8c/.  to  Spooner 
and  Attwood,  in  fee,  subject  to  the  6000/.  mortgage. 
On  the  1 6th  of  January,  1838,  Spooner  and  Attwood 
assigned  their  2,106/.  7^*  8c/.,  and  their  securities,  to 
the  appellant  Thomeycroft. 

As  to  Henry  Crockett's  one  third}  on  the  21st  of 
May,  1831,  a  marriage  settlement  of  Mr.  and  Mrs. 
Radclyffe  was  executed,  by  which  Henry  Crockett 
conveyed  his  one-third  to  Thomas  Gamier  and  others, 
in  fee,  upon  trust  by  sale,  mortgage,  or  other  disposi- 
tion thereof,  to  raise  sufficient  to  make  up  12000/.  upon 
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the  trusts  of  the  settlement.    In  1833  HeMy  Crocket 
died^  and  Robert  Crockett  was  bis  heir. 

The  appellant^  Thomeycroft^  being  so  entitled  to 
the  two  mortgages  of  6000/.  on  the  entirety  of  the 
freeholds^  and  of  2106/.  upon  the  two- thirds  thereof  be- 
longing to  John  Murhall  Crockett,  by  his  bill^  prayed  a 
foreclosure  against  all  the  defendants^  as  well  those 
who  claimed  under  John  Murhall  Crockett  as  those 
who  claimed  under  Henry  Crockett^  upon  non-pay- 
ment of  what  was  then  due  upon  both  the  mortgages; 
and  in  support  of  this  claim,  he  contended  that  he  was 
entitled  to  tack  the  2106/.  mortgage  to  the  6000/. 
mortgage,  so  as  to  postpone  the  chai^  of  12000/* 
made  upon  the  one-third  of  Henry  Crockett. 

The  decree  gives  preference  and  priority  to  the 
12,000/.  charged  upon  the  one-third  of  Henry* i,  and,  I 
think,  properly  so.  The  two  competing  charges  of 
12,000/.  and  2106/.  are  not,  in  fact,  charges  upon  the 
same  property,  the  first  affecting  the  one-third  of 
Henry y  and  the  second  the  two  thirds  of  John  Mur» 
hall  Crockett,  and  the  deed  of  the  28th  of  August, 
1833,  creating  the  mortgage  for  2106/.,  recites  the  in- 
struments showing  that  Henry  and  John  MurhaU 
Crockett  were  interested  in  the  estates  mortgaged  for 
the  6000/.  in  the  share  of  one- third  and  two-thirds,  and 
had  received  the  mortgage  money  in  those  proportions^ 
and  charges  the  two-thirds  only,  and  reserves  the 
equity  of  redemption  to  John  Murhall  Crockett  and 
his  son.  There  does  not  therefore  appear  to  be  any 
ground  for  the  claim  to  tack  this  mortgage  to  the  first 
mortgage  of  6000/.  And  the  parties  interested  in  the 
12,000/.  charged  upon  Henry  Crockett's  one«third, 
being  so  far  entitled  to  a  portion  of  the  equity  of  re- 
demption reserved  upon  the  mortgage  for  6000/.^  are 
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clearly  entitled  to  redeem  the  whole  of  it ;  for  they 
cannot  redeem  one-third  of  it  only^  as  was  decided  in 
Palk  V.  Lord  Clinton  (a),  and  if  they  shall  so  redeem 
the  6000/.  mortgage^  or  shall  not  do  so,  the  directions 
in  the  decree  as  to  redemption  and  foreclosure  are,  I 
think,  according  to  the  course  of  the  Court. 

It  was  indeed  said  that  as  the  latter  parts  of  the 
decree  provide  for  redemption  and  foreclosure  in  three 
parts,  the  first  part  of  the  decree  ought  to  have  con- 
tained a  similar  provision.  But  the  reason  for  the  dif- 
ference is  obvious.  The  mortgage  for  6000/.  affected  the 
whole  estate,  whereas  the  subsequent  charges  affected 
only  portions  of  the  interest  in  the  estate  which  belonged 
to  Henry  and  Murhall  Crockett  in  thirds. 

It  was  objected  that  the  bill  ought  not  to  have  been 
dismissed  with  costs  as  against  Richard  Crockett. 
But  he,  by  his  answer,  says  that  he  never  executed  or 
acted  under  the  deed  of  the  21st  of  May  1831,  and  it 
appeared,  by  an  indorsement  on  the  deed  under  date  of 
the  20th  March  J  1839,  that  he  had  formally  renounced. 
That  provision  in  the  decree  was  therefore  perfectly 
right. 

It  was  further  objected  that  the  decree  treats  the 
appellant  as  having  been  in  receipt  of  the  annuity  of 
200/.,  and  directs  the  account  against  him  accordingly ; 
and  it  was  argued,  in  support  of  this  objection,  that  the 
charge  upon  the  annuity  was  collateral  only.  This  is 
not  supported  by  reference  to  the  deed  creating  the 
charge ;  for,  on  the  contrary,  it  appears  to  have  been  a 
primary  charge,  and  equally  so  as  the  other  property. 
And  although  there  may  not  have  been  any  distinct 
allegation  or  proof  that  any  payment  of  the  annuity 
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(a)  12  Ves.  48;  see  p.  55* 


3B6 


VASEH  IN  THB  HOUSB  OF  LORDS. 


1848. 


t^ROVT 

V. 
CftOOSBTT* 


was  received  by  the  mortgagee,  yet  possesion  of  part, 
at  leasts  of  the  property  in  mortgage  by  the  mortgagee, 
is  not  disputed.  It  was  said  that  this  objection  was 
not  raised  before  the  ^ce-Chanceltor,  although  the 
minutes  of  the  decree  were  prepared  by  the  plaintilf, 
and  much  discussed  in  Court :  and  this  applies  also  to 
the  objection  now  made  to  the  decree  for  directing  the 
accounts  of  receipts  by  the  mofrtgi^ee,  with  ammal  rests. 
But  such  rests  are  only  to  be  made  if  the  recdpts  shall 
be  found  to  exceed  the  interest  due.  This  is  certainly 
the  justice  of  the  case,  and  is  no  more  thski  what  is 
done  by  the  decree  in  another  form,  by  directing  that 
the  receipts  to  be  applied  should  be  applied,  first,  in 
payment  of  the  interest,  and  then  in  sinkings  the  prind* 
pal.  The  objection  to  this  direction  as  to  rests  is  not 
to  be  found  amongst  the  reasons  for  the  aqppeal,  and  if 
the  plaintiff  himself  prepared  these  minutes^  and  did 
not  raise  the  question  before  the  Vice-Chancellor,  this 
House  would  be  very  reluctant  to  entertain  it  now^  see- 
ing that  the  direction  docs  no  more  than  justice  betwees 
the  parties.  Davis  v.  May  (a)  was  cited  by  the  appel- 
lant, but  it  does  not  appear  what  were  the  facts  of  that 
case. 

I  move  your  Liordship,  therefore,  that  this  decree  be 
affirmed,  with  costs. 

The  decree  was  affirmed  accordingly,  with  costs. 


(a)  19  Ves.  383. 
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Robert  Cols  Bowen,  a  Minor,  by  his"!  I846. 

Mother  and  Next  Friend       -  -  J  *      21  ^27  28, 

3,  4,  6. 
John  Evans  and  Others  -  -   Respondents.        1848. 

Sept.  21. 

Upon  a  bill  filed  by  a  remainderman  in  tail,  to  set  aside  a  sale  p^chase  tm- 
of  lands,  made  newly  fifty  years  before  under  a  deevee— in  ^  dera  decree, 
suit  by  a  judgment  creditor,  to  cany  the  trusts  of  a  will  ^^^^^^f^ 
into  execution,  and  for  the  administration  of  the  testator^s  jnw^, 
estate— K>n  the  ground  of  irregularities  and  error  in  the  pro-  Lapse  of  time, 
ceedings,  and  fraud  in  the  sale :  Principles  of 

Hbld,  by  the  Lords,  affirming  the  decree  complained  o^  that,  Equity  in  oass 
in  the  absence  of  proof  of  fraud  on  the  part  of  the  .pur-  ^ff^^^^ 
chaser,  or  tiiat  the  estate  was  sold  under  the  value  by  rea- 
son of  any  corrupt  bargain,  the  sale  was  not  impeachable. 

A  purchase  under  a  decree,  not  impeachable  when  made,  cannot 
become  so  from  any  irregularities  in  the  subsequent  conduct 
of  the  cause,  or  errors  in  dealing  with  the  purchase  money. 

After  a  long  lapse  of  time  since  the  transactions  complained  of, 
there  having  been  parties  in  esse  competent  to  impeach 
them,  fraud  is  not  to  be  assumed  on  doubtful  evidence  ;  but 
if  it  be  clearly  proved,  no  lapse  of  time  wiH  protect  the 
parties  to  it,  or  those  who  claim  through  them,  against  the 
jurisdiction  of  a  Court  of  Equity,  and  in  that  case  it  is  im- 
material by  what  machinery  or  contrivance  the  fraudulent 
transactions  may  have  been  effected,  whether  by  a  decree 
in  equity,  or  judgment  at  law,  or  otherwise. 

fint  in  proportion  as  such  jurisdiction  is  powerfol,  so  ought  the 
caution  of  the  Court  to  be  anxiously  exercised,  lest#  in  its 
zeal  to  do  equity,  the  reverse  may  be  effected. 


T^His  was  an  appeal  from  a  deeree  of  Sir  Edward 
SugdeUy  Lord  Chancellor  of  Ireland  (see  1  J&nes  and 
i«  Toucne,  i  78,  and  6  //*.  Eg.  Rep.  569.) 

s  2 
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IJenry  Cole  Bowen^  by  his  will,  dated  in  Jultf  I7S>% 
devised  his  real  estates,— including  the  lands  of  Kilbo- 
lancj  Bowetisfordf  Meadstown,  Carhue,  and  Garran" 
drolanCy  in  the  county  of  Cork^  and  Kiimurrj/y  in  the 
county  of  Limerick^  of  all  which  he  was  seised  in  fee 
simple,  and  also  his  freehold  estate,  held  for*  lives  re- 
newable for  ever,  in  the  lands  of  Kilcummer  in  the 
county  of  Cork,--  to  four  persons  in  the  will  named,  and 
their  heirs,  to  the  use  of  his  eldest  son,  Henry  Cole 
Bowen^  for  life,  remainder  to  his  first  and  other  sons  in 
tail  male,  and  in  default  of  such  issue,  to  the  use  of  the 
testator's  fourth  son,  Robert  Cole  Bowen,  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male ;  with 
similar  remainders  to  the  fifth,  sixth,  seventh,  eighth 
and  third  sons  of  the  testator,  and  their  issue  male; 
and  in  default  of  issue  male  of  the  sons,  to  the  use  of 
the  testator's  six  daughters  (by  name),  as  tenants  in 
common  in  tail,  with  an  ultimate  remainder  to  his  own 
right  heirs. 

The  testator  charged  all  his  estates  with  portions  for 
his  younger  children,  to  be  paid  to  his  sons  at  their  re- 
spective ages  of  twenty- one  years,  and  to  his  daughters 
upon  their  attaining  that  age  or  marriage,  the  portions 
to  bear  interest  at  the  rate  of  five  per  cent,  per  annum, 
and  no  more ;  and  he  empowered  his  trustees  to  raise 
the  portions,  as  they  should  become  payable,  by  sale  or 
mortgage  of  the  estates,  or  of  competent  parts  thereof; 
and  to  raise  by  like  means  a  sum  sufficient  to  discharge 
his  just  debts  (which  amounted  to  about  33,(XX)/.)f 
and  he  appointed  his  wife,  and  the  four  trustees,  execu- 
trix and  executors  of  his  will. 

The  testator  died  in  1/88,  leavuig  his  wife,  and  .all 
his  fourteen  children  mentioned  in  his  will,  him  sur* 
viving. 
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The  widow  alone  proved  the  will.  H.  C.  Bowefi, 
the  eldest  son,  entered  on  the  receipt  of  the  rents  of 
the  devised  estates^  which  were  worth  3800/.  a-year. 

Shortly  after  the  testator's  deaths  his  eldest  son 
caused  the  estates  to  be  advertized  for  sale,  to  raise 
money  for  payment  of  the  debts,  and  he  entered  into 
agreements  for  the  sale  of  some  of  them.  Kilbolane 
producing  a  rental  of  880/.,  he  agreed  to  sell  for 
19025/.,  to  Mr.  George  Evans  Bruce. 

In  1789,  Mrs.  Catherine  Grove,  a  judgment  creditor 
of  the  testator  for  3500/.,  filed  a  creditors'  bill  in  the . 
Equity  Exchequer  in  Irelandy  for  the  general  adminis- 
tration of  his  real  and  personal  estates.  The  testator's 
eldest  son,  the  widow  and  executrix,  and  the  younger 
children,  and  other  persons,  including  the  trustees, 
who  refused  to  act  in  the  trusts,  were  made  defendants. 
The  bill  prayed  that,  in  case  the  personal  property  of 
the  testator  should  not  be  sufficient  to  pay  his  debts, 
the  real  estates,  or  a  competent  part  thereof,  might  be 
sold  or  mortgaged ;  and  that  the  trustees  might  be 
ordered  to  execute  tlie  trusts  of  the  will,  or  assign  the 
same  to  trustees  to  be  appointed  by  the  Court. 

Answers  were  put  in  for  all  the  defendants  by  one 
solicitor,  Charles  Mar  tin  j  brother  of  Richard  Martin, 
who  was  solicitor  for  the  plaintiff,  and  also  law  agent 
for  H.  C  Bowen,  the  tenant  for  life  of  the  estates.  An 
answer  was  put  in  for  the  testator's  adult  younger 
children,  without  oath,  by  consent  of  the  plaintiff's 
solicitor,  but  mthout  leave  of  the  Court.  Their  names 
to  the  answers  were  not  in  their  handwriting,  and  one 
of  them,  Robert,  next  remainder  man  for  life,  was  serv- 
ing in  the  army  in  India  at  the  time,  a  fact  which  the 
bill  did  not  disclose.  The  answer  of  such  of  the  children 
as  were  minors  was  put  in  by  their  mother  an3  guardian* 
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In  1793  a  decree  was  made  in  the  cause  for  carrjk^ 
tbe  trusts  of  the  will  into  execution,  and  it  was  refiencA 
to  the  Chief  Remembrancer  to  take  the  usual  aceounte, 
and  to  inquire  as  to  the  persons  to  be  appointed  mew 
trustees,  in  the  place  of  those  named  in  the  will. 

Pending  these  inquiries  and  before,  Mr.  JBruee  bonghl 
up  several  of  the  judgments  affecting  the  estate  of  Kit- 
Ifolafie,  for  purchase  of  which  he  had  preriously  screed; 
and  by  further  agreement  with  the  teaant  for  life,  be 
allowed  the  interest  on  them  to  faH  considerably  in  ar- 
rear.      AU  the  incumbrances  so  bought  up   fay  him 
amounted  to  13000/.,  and  Richard  Martin^  as  bis  solici- 
tor, filed  charges  to  that  amount  in  his  name,  before  tbe 
Chief  Remembrancer,  who  reported  the  sums  doe  for 
specialty  and  simple  contract  debts  and  legacies.    IV 
<imount  so  reported,  due  to  G.  E.  Bruce  and  his  tnis- 
tee,  Jonathan  Bruce^  exceeded  15,000/.,  which  induded 
3400/.  due  for  interest.    The  entire  sum  reported  dne 
for  interest,  on  all  the  specialty  debts  affecting  the  et* 
tates,  amounted  to  about  7500/. 

The  report  was  confirmed  Ahe  18th  of  Jutjfj  I7M; 
and  by  the  decree,  pronounced  on  the  2l8t  of  Julff 
it  was  ordered  that  Mr.  William  Galway,  who  was 
land  agent  of  tbe  tenant  for  life,  and  the  Reverend 
William  King^  should  be  appointed  trustees  of  the 
testator's  will,  in  room  of  those  therein  named^  who 
were  ordered  to  assign  the  trusts  to  Galway  and  JECmg; 
and  the  registrar  was  directed  to  tot  up  interest  at  61. 
per  cent.,  on  the  several  principal  sums  therein  men- 
tioned, including  those  due  to  Bntce  ;  and  it  was  de- 
creed that  H.  C.  Boiven,  the  tenant  for  life,  should 
within  three  months,  pay  the  several  persons  in  the  de- 
cree named  the  sums  so  totted  up,  with  interest  on  the 
several  consolidated  sumsof  principal  and  interest,  firon 
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the  18th  oiJufyy  1 794,  at  the  rate  of  6/.  per  cent.^ 
until  paid,  with  the  ocmta  pf  pkintiffs  and  defendants, 
and  in  default  thereof,  that  he,  and  all  persoiis  deriring 
under  him,  should  be  foreclosed ;  and  that  the  Renciem- 
hraucer  should  set  up  and  seU,  by  public  a^uction,  to 
the  highest  bidder,  the  mortgaged  premises,  and  all  the 
real  estates  of  the  testator,  or  a  competent  part  thereof^ 
and  that  out  of  the  proceeds  the  plaintiffs  and  defen- 
dants, legatees  and  creditors,  should  be  paid  the  sums 
reported  due  to  them,  with  interest  and  costs. 

In  November  17&4,  a  sale  of  the  lauds  was  advertised 
to  take  place,  under  the  decree,  on  the  &th  of  the  then 
following  month  ;  and  on  that  day  the  lands  were  put 
up  for  sale  in  distmct  lots,  in  the  RememlNraBoer's 
Office,  by  whose  hooks  it  appeared  that  there  were 
three  bidders  only  for  each  and  all  the  lots,  namely,  the 
said  Jtickard  Mar  tiny  and  a  Mr.  Nasft,  and  a  Mr. 
Brfifm%  both  attomies  and  friends  of  Richard  MarHny 
who  appeared  to  be  the  highest  bidder.  He  purchased 
Kilbolane  for  19,025/.,  as  a  trustee  for  6.  JS.  Bruce; 
and  the  other  estates, — except  Bowen^ord  and  Carhuey. 
— for  other  persons  who  had  entered  into  previous  agree- 
ments for  them  with  him  and  Mr.  Galway.  The  sales 
of  Kilbotlaney  Mead^iowtiy  Kilcummery  Kilmurrjfy  and 
Garrandrofaneji^eve  confirmed  in  February  1795,  but 
no  purchase  monies  were  paid  into  Court. 

Mr.  Bruce  entered  into  possessicm  of  the  rents  and  pro- 
fitsi  of  Kilbolane  in  September  1795*  Against  the  pur- 
chase money  he  set-off  the  payments  made  by  him  up  to 
that  period  to  the  judgment  creditors,  and  sums  advanced 
to  the  younger  children  of  the  testator,  with  compound 
interest  on  them,  making  altogether  16,542/.,  which, 
being  deducted  from  the  purchase-money,  left  less  than 
2500/.  due  from  him,  and  on  that  sum  he  paid  inte* 
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retst  to  Mr.  Gahvay,  as  agent  for  the  tenant  for  life, 
and  for  his  use,  instead  of  paying  it  into  Court  for  the 
relief  of  the  inheritance. 

By  a  deed  of  conveyance,  dated  in  September  1797f 
purporting  to  be  made  between  the  Chief  Remembnui- 
cer  of  the  first  part,  but   never  executed  by  him, 
the  newly  appointed  trustees  of  the  second  part,  and 
Henry  C.  Bowen,  the  tenant  for  life^  the  widow  and 
executrix  of  the  testator,  R.  Martin  and  G.  E.  Bruecj 
of  the  third,  fourth,  fifth,  and  sixth  parts,  after  recitiof 
the  will,  the  decree  in  Grove  v.  Botven^  and  the  sale 
in  the  Remembrancer's  Office  to  Martin^  as  trustee  for 
Bruce f  and  stating  (falsely)  that  the  19,025/.  had  been 
paid  into  the  Bank  of  Ireland,  for  the  purposes  in  the 
decree  mentioned,  the  lands  of  Kilbolane  were  conveyed 
to  Cr.  E.Bruce,  his  heirs  and  assigns.     From  that  time 
he  ceased  to  pay  any  interest  on  the  balance  of  the  pur- 
chase-money, and  never  afterwards  made  any  payment 
of  the  balance  or  interest  thereon. 

A  negociation  was  soon  afterwards  opened  between 
the  same  parties,  for  the  purchase  of  Bowetts/ord  by 
Bruce,  who  agreed  to  give  6200/.  for  it,  .and  articles 
were  executed  in  1802,  by  which /T.  C,  Bowen  and  the 
said  trustees  covenanted,  in  consideration  of  that  sum, 
to  convey  the  said  estate  to  Bruce  and  hiiUieirs,  free  from 
incumbrances  ;  and  he  thereby  covenanted  to  pay,  in 
discharge  of  the  debts  of  H.  C.  Bowen,  or  of  the  debts 
and  incumbrances  affecting  the  said  estate,  the  said  sum 
at  the  time  of  the  conveyance,  for  the  absolute  purchase 
thereof.  And  he  paid  to  Galway,  at  the  execution  of 
these  articles,  2000/.,  in  part  of  the  purchase-money. 
He  was  then  let  into  possession  of  the  lands  of  BaW" 
ensford,  and  continued  in  possession  of  them^  and  of 
the  lands  of  Kilbolane,  to  the  time  of  his  death. 
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Various  proceedings  were  taken  in  the  cause  of  Grove  \^^^- 
v.Boweriy  between  the  years  li302  and  1810,  although  Bowen 
Mrs.  Grove,  the  plaintiff,  had  died  in  1 7^5,  and  there  was  e vans. 
no  bill  of  revivor  or  supplement.  By  an  order  made  the 
21st  of  February  1810,  upon  motion  on  behalf  of  G.  E. 
Bruce,  and  upon  reading  the  decree  in  the  said  cause,  a 
consent  and  release  by  certain  judgment  creditors,  and  a 
certificate  of  the  Remembrancer  of  the  receipts  of  the  se- 
veral amounts  of  their  judgments,  &c.,  it  was  ordered, 
that  the  Remembrancer  should  execute  a  proper  deed  of 
conveyance  of  Kilbolane  to  Bruce,  or  to  Richard 
Martin,  as  his  trustee.  Receipts  for  the  judgment 
debts  having  been  signed  in  the  Chief  Remembran- 
cer's book,  according  to  directions  contained  in  that 
order,  a  deed  of  conveyance  was  perfected  in  that 
officer's  name,  by  his  deputy,  on  the  20th  of  June, 
1810.  By  that  deed,  after  reciting  the  testator's  will, 
the  decree  in  the  said  cause,  the  assignment  to  the  new 
trustees  in  1794,  the  purchase  of  Kilholaiie  by  Martin, 
in  trust  for  Bruce,  for  19025/.,  and  the  confirmation 
of  the  sale,  it  was  witnessed,  that  in  considei'ation  of 
the  said  sunt,  and  other  considerations  therein  men- 
tioned, the  said  R.  Martin,  W.  Galway,  and  H.  C. 
Bowen  granted,  released,  and  confirmed  to  6.  E.  Bruce 
and  his  heirs,  all  the  lands  of  Kilbolane. 

There  was  no  settlement  of  the  purchase  money  of 
Bowensford,  nor  was  there  any  conveyance  of  that  es- 
tate ever  made  or  demanded. 

G.  E.  Bruce  died  in  1837,  having  by  his  will,  dated 
in  June  1832,  given  all  his  estates  in  Ireland, — subject 
to  an  annuity  of  three  hundred  pounds,  for  five  hun- 
dred years,  which  he  had  charged  on  Kilbolane  in 
1795,  and  which  is  now  vested  in  his  nephew,  the 
respondent   George  Bruce,  and  others— upon  certain 
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1848.        trusts  therein  mentioned,  and  subject  thereto^  to  tfie 
BowEM       use  of  his  nephews,  the  respondents^  George  Svmu 
Evans.       ^"^  Johji  Evansy  their  heirs  and  aaaignagt   9*  joint 
tenants. 

Henry  Cole  Bowetiy  the  eldest  son  of  the  tegtatoiv 
and  first  tenant  for  life  of  his  estates^  died  in  1837i 
without  having  ever  had  issue.  Robert  Cole  jpowem^ 
fourth  son  of  the  ti^stator^  and  second  tenaoti  for  life 
of  the  devised  estates,  married^  in  1)^,  a  daughter  of 
Mr.  fF.  Galtvay,  before  mentioned,  and  died  in  \82!fj 
leaving  Henry  Cole  Boweti  (the  third)^  his  eldest  sob, 
bom  in  1808«  who  was  then  first  tenant  in  tail  under 
the  limitations  in  th^  will.  He  married^  in  1828^  a 
grand-daughter  of  the  said  Mr.  Galvoay^  and  died  in 
1841,  leaving  the  appellant,  his  eldest  son^  bom  in 
1B30,  and  other  children. 

The  guardians  of  the  appellant  having  had  their  at* 
tention  directed  to  the  sales  of  the  estates  in  question^ 
caused  inquiries  to  be  made  on  the  subject,  and  in  coo* 
sequence  of  the  discoveries  they  made,  chiefly  from 
letters  and  documents  in  the  possession  of  the  Galwaji 
family,  they  filed  a  bill  in  the  appellant's  name,  in  the 
Court  of  Chancery  in  Ireland^  in  February  1843, 
against  the  said  George  Bruce^  George  Evans,  and 
John  EvmiSy  and  others,  claiming  interests  under  th^ 
will  of  6.  E.  Bruce,  for  the  purpose  of  setting  aside 
the  sales  of  Kilbolane  and  Bowensford,  for  fraud. 

The  bill,  after  stating  the  will  and  death  of  Henrjf 
C.  Botven,  the  testator,  and  other  matters  before  men* 
tioned,  further  stated  that,  in  1788,  G,  JS.  Bruce,  then 
residing  in  Limerick,  and  having  command  of  consider- 
able sums  of  money,  entered  into  a  treaty  with  H.  C. 
Boweii,  the  testator's  eldest  son,  for  the  purchase  of  £tf- 
bolane,  and  offered  the  sum  of  19,025/.,  to  which  offer  H- 
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C.  Botven  agreed,  but  the  trustees  named  in  the  will  re-        1®^- 
fused  to  execute  the  power  of  sale  therein  given,  or  to       Bowkn 
act  in  the  trusts,  whereupon  it  was  agreed  between  H.       Evans. 
C.  Bowenj  G.  E,  Brucey  and  W.  Galway^  then  land 
agent  of  the  former,  that  a  suit  should  be  instituted 
on  the   equity  side   of  the   Court   of  Exchequer  in 
Ireland^  by  some  friend  of  H.  C.  Bowen,  having  a 
charge  on  the  estates^  in   order   to  raise  payment  of 
the  s^me  and  have  a  general  administration   of  the 
testator's  real  and  personal  estate,  and  to  have  new 
trustees  appointed,  and  to  get  a  decree  for  the  sale  of 
the  estates,  bat  that  no  recdver  should  be  appointed 
against  H.  C  Bowen's  possession :  that  it  was  fur- 
ther agreed  that  Bichard  Martin^  then  law  agent  of 
H.  C.  Bowen,  should  be  the  attorney  for  him  and  for 
the  plaintiff  in  the   proposed   suit^  and  also  for  the 
younger  children  of  the  testator,  and  should  so  ma- 
nage the  proceedings  that   ff^.   Galway,  and   some 
other   friend   of  H.  C.  Botven^  might   be   appointed 
trustees,  instead  of  those  named  in  the  will,  and  that 
G.  E.  Bruce  and  Roger  Sheehy  might  be    declared 
purchasers  of  Kilbolane  and  Bowensford  respectively,, 
for  the  sums  previously  agreed  upon:  that  in  pursu- 
ance of  such  arrangement,  the  suit  of  Grove  v.  Bowen 
was   instituted,   Mrs.    Grove  the    plaintiff,  being    a 
near  relative  and  friend  of  H.  C.  Bowen,  and  claim- 
ing, as  executrix   of  James  Grove,  to  be  entitled  to 
a  judgment  debt  affecting  the  estates. 

The  bill  then  alleged  several  irregularities  in  the 
suit,  as  the  absence  of  Robert  Cole  Boweti,  a  de- 
fendant in  the  Ectst  Indies,  without  that  fact  being 
disclosed  to  the  Court,  the  putting  in  of  a  joint 
answer  by  Charles  Martin,  brother  of  Richard, 
for   him   and  other  children    of   the    testator,  with 
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forged  signatures,  the  purchasing  up  of  incumbrances 
on  the  estate  of  Kilbolane  by  6.  E.  Bruce^  to  be  set 
off  against  the  purchase  money,  &c.  llie  bill  also 
stated  the  decree  made  in  1793,  and  that  the  Chief 
Remembrancer,  in  taking  the  accounts  thereby  referred 
to  him,  was  attended  by  R.  Martin  only,  and  adopted 
a  report"  prepared  by  him,  to  meet  the  views  of  //.  C. 
Botven  and  G.  E.  Bruce  ;  it  next  stated  the  decree  on 
further  directions,  in  July  17^4,  and  the  manner  in 
which  the  sale  of  the  estates  was  conducted,  there  being 
in  fact  but  one  bidder,  R.  Martin,  and  that  the  ar* 
rangement  by  which  the  conveyance  of  Kilbolane  was 
made  to  G.  E.  Bruce  in  1810,  was  improperly  ob- 
tained. 

The  bill  prayed  that  the  several  proceedings  in  the  said 
suit,  and  the  decrees  and  subsequent  orders,  and  the  con- 
veyance to  G.  E.  Bruce  of  Kilbolane^  in  June  1810, 
might  be  declared  fraudulent  and  void  as  against  the  ap- 
pellant ;  and  that  he  might  be  declared  entitled  to  have 
the  lands  of  Kilbolane  and  Bowensford  restored  to 
him,  upon  payment  of  whatever  might  be  justly  due  to 
those  claiming  under  G.  E.  Bruce  for  principal  and 
interest  of  the  several  incumbrances  originally  affecting 
the  estates  of  the  testator,  and  alleged  to  be  vested  in 
G.  E,  Bruccy  or  in  a  trustee  for  his  use,  and  that  ac- 
counts might  be  taken  of  these  incumbrances^  and  of 
the  rents  and  profits  of  the  estates  since  the  death  of 
H.  C.  Bowen,  the  first  tenant  for  life ;  and  also  of  the 
several  sums  of  money  received  by.G.  E,  Bruce  and 
those  claiming  under  him,  by  way  of  fines  for  leases 
granted  by  him  or  them  of  the  said  lands,  which  leases 
the  appellant  was,  in  consideration  of  such  account, 
willing  to  confirm ;  and  that  in  case  the  rents  and  fines, 
and  interest  on  the  fines,  should  be  found  to  exceed 
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the  interest  on  the  indumbrances,  the  amount  of  the 
latter  should  be  deducted  from  the  former,  and  the  ba- 
lance applied  in  reduction  of  the  principal  due  on  foot 
of  the  incumbrances  since  the  death  of  the  said  H.  C. 
JBowefi ;  and  that  the  appellant  might  be  at  liberty  to 
pay  the  balance  into  Court,  to  indemnify  him  against 
such  of  the  defendants  as  should  be  proved  to  be  pur- 
chasers for  value,  of  any  estate  in  the  lands  of  Kilbo- 
lane  and  Bowensfordy  without  notice,  &c. 


1848. 

BOWBN 
V, 

Evans. 


The  respondents,  Jphn  and  George  EvanSj  and  their 
respective  wives,  put  in  a  joint  answer,  in  which  they  in- 
sisted and  relied  on  the  absence  of  all  fraud  in  the  suit  of 
Grove  v,  Bowen,  and  on  the  completion  of  G.  E,  Bruce' s 
title  to  Kilbolane  under  the  decree  and  orders  therein, 
by  the  conveyance  of  1810,  under  which  he  held  that  es- 
tate undisturbed  down  to  his  death  in  1837,  from  which 
time  they,  as  his  devisees,  held  the  same,  without 
question  of  their  right,  until  1843. 

The  respondent,  George  Bruce^in  his  answer,  set 
out  a  deed,  made  in  December  \'J9b^  on  the  marriage 
of  his  father  and  mother,  by  which  G.  E.  Bruce^  for 
valuable  consideration,  granted  a  rent  charge  of  300/. 
a-year,  for  500  years,  out  of  the  lands  of  Kilbolane^ 
which  rent  charge  was  settled  on  the  issue  of  that  mar- 
riage, and  became  vested  in  this  respondent,  as  the  only 
child.  He  therefore  claimed  to  be  entitled  as  a  pur- 
chaser for  valuable  consideration,  without  notice  of  any 
defect  in  the  title  of  6.  E.  Bruce,  if  any  such  existed, 
or  of  any  claim  or  demand  of  the  appellant,  or  any 
other  person,  or  of  the  circumstances  stated  in  the  bill 
impeaching  that  title.  He  also  set  up  the  general  de- 
fence, as  to  his  information  and  belief,  that  there  was  no 
fraud  in  the   proceedings  in   the  cause  of  Grove  v. 
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Bowefij  80  £ar,  at  all  events,  as  6.  E.  Bruce  was  coo- 
cerned ;  and  he  rested  his  title  on  the  decree  and  orden 
therein  made,  and  on  the  final  conveyance  of  the  ertafe 
to  G.  £.  Bruce  in  1810. 

The  other  defendants  to  the  bill  having  put  in  their 
answers,  numerous  witnesses  were  examined,  and  die 
cause  was  heard  in  May  1844.  The  material  parts  af 
the  evidence,  and  a  full  statement  of  aU  the  circnm- 
stances  relied  on  by  the  principal  litigant  partiesy  toge- 
ther with  the  elaborate  judgment  of  the  Lord  Chancellor, 
are  contained  in  the  reports,  1  Jones  and  La  2b»rAf, 
17^  and  6  Ir.  Eq.  Rep.  569. 

His  Lordship,  in  the  course  of  that  judgment  (a  fidl 
copy  of  which,  as  taken  by  the  short-hand  writer,  ifl 
printed  in  the  appendix  to  the  respondents'  cases)  Wf- 
pears  to  have  considered  the  following  irregulaiities  as 
admitted  on  the  pleadings  or  proved  : — 

That  (in  the  cause  of  Grove  v.  Bowen)  the  an- 
swer of  the  appellant's  grand&ther,  22.  C.  Bowen,  ten- 
ant for  life  of  the  lands,  next  in  remainder  after  the 
death  of  H.  C,  Botven,  the  first  tenant  for  life,  withoit 
issue  male,  was  filed  as  if  signed  by  him ;  whereas  he 
was  out  of  the  jurisdiction  at  the  time,  and  the  answer 
was  not  signed  by  him^  nor  any  order  obtuned  for 
liberty  to  file  it  without  signature : 

That  no  account  was  taken  of  the  rents  of  the  real  es- 
tates due  at  the  death  of  the  testator,  and  which  formed 
part  of  his  personal  estate ;  nor  of  the  rents  received  since 
his  death  by  the  tenant  for  life,  nor  of  the  applioatian 
of  them  : 

That  inter^t  at  the  rate  of  6/.  per  cent,  was  reported 
and  decreed  upon  incumbrances,  which  carried  interest 
at  the  rate  of  5/.  per  cent,  only ;  and  that  principal 
sums  were  reported  and  decreed  to  be  paid  out  of  the 
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prodcice  ef  the  sale,  some  of  which  had  been  paid  off 
by  the  testator,  and  others  were  not  his  debts  at  all, 
or  incumbrances  upon  the  lands  sold  : 

"niat  the  first  tenant  in  tail  before  the  Ck)nrt  (in  the 
said  cause),  was  a  minor,  and  by  consent  it  was  de- 
creed tiiat  the  lands  should  be  sold,  in  case  of  non-pay- 
ment of  the  «fimi3  decreed  in  three  months,  instead  of 
six  moiifths,  the  usual  period ;  and  no  day  was  given  to 
the  minor  to  shew  cause  against  the  decree  : 

That  the  tenant  for  life  had,  prior  to  the  filing  of  the 
bill  in  the  said  cause,  contracted  with  the  purchaser  for 
the  sale  of  the  lands  to  him,  at  a  stipulated  price,  aad 
the  bill  was  41ed  to  enable  the  parties  to  carry  that 
contract  into  execution : 

That  there  was  no  real  competition  at  the  sales  un* 
der  the  decree,  but  they  were  so  arranged  that  the 
lands  were  sold  to  the  purchaser  at  the  stipulated  price : 

That  the  purchaser  having,  pursuant  to  the  contract 
with  the  tenant  for  life,  bought  up  incumbrances  affec- 
ting the  estate,  a  report  was,  with  his  consent,  taken, 
finding  that  a  large  arrear  of  interest  was  due  to  him  on 
the  incumbrances,  the  whole  of  which  was  decreed  to 
be,  and  was,  paid  out  of  the  produce  of  the  sale,  al- 
though part  of  it  had  been  previously  paid  by  the  ten- 
ant for  life : 

That  interest,  reported  on  the  incumbrances  vested  in 
the  purchaser,  was  suffered  by  him,  at  the  request  of  the 
tenant  for  life,  to  run  in  arrear,  the  tenant  for  life,  in 
c<Hi8ideration  of  such  indulgence,  paying  interest  upon 
interest ;  and  that  no  provision  was  made  by  the  de- 
cree to  make  the  estate  of  the  tenant  for  life  recoup  the 
inheritance  for  the  interest  paid  out  of  the  produce  of 
the  sale,  which  ought  properly  to  have  been  paid  by  him  : 

That  a  tenant  in  tail,  nearer  than   any  before  the 
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1848.        Court  ill  the  said  cause,  who  came  into  esse  after  the  sak 
BowBN       &"d  before  the  conveyance,  was  not  made  a  party  to  the 

Evans.        S"^^  = 

That  the  plaintiff  (Mrs.  Grove)  haring  died  before 

the  conveyance,  the  purchaser  bought  up  her  demand 
and  the  benefit  of  the  decree,  but  did  not  revive  the 
suit,  and  references  and  reports,  bearing  relation  to  the 
sale  of  the  estates  were,  at  his  instance^  made  in  the 
abated  cause. 

His  Lordship,  notwithstanding  those  irregularities,  was 
of  opinion  that  there  was  no  fraud,  and  by  his  decree  (da- 
ted the  22d  of  Mat/j  1844),  declared  that  the  appellant 

was  not  entitled  to  impeach  the  sale  of  Kilbolane  ; 

And  it  was  ordbrbd  and  dkcrbed^  that  it  be  referred  to 
the  Master,  to  take  an  account  of  the  principal  sums  and  coiti 
paid  by  G.  E,  Bruce,  for  the  debts  and  incumbrances  aflfecdi^ 
the  estates  of  H.  C.  Bowen,  the  testator,  including  principil 
sums  paid  to  his  younger  children  :  And  it  was  ordered  that 
the  Master  should  ascertain  what  portion  of  the  sum  of 
19,023/.,  mentioned  in  the  order  of  February,  and  in  the  deed 
of  conveyance  of  June,  1810,  consisted  of  costs  properly 
cbiirgeahle  against  the  inheritance,  and  of  principal  moniei 
and  interest  due  at  the  death  of  the  testator,  and  what  portioB 
thereof  consisted  of  interest  which  accrued  after  his  death,  or 
other  monies  which  ought  properly  to  have  been  paid  by  H. 
C  Bowen,  the  tenant  for  life ;  and  also  that  the  Master  should 
supply  a  sufficient  sum  to  make  good  such  portion  of  the  1 9,025/. 
as  consisted  of  costs  not  properly  chargeable  against  the  inhe- 
ritance, and  interest  which  accrued  since  the  testator's  death, 
and  o*^her  sums,  if  any,  which  were  properly  payable  by  the 
tenant  for  life  out  of  the  other  principal  monies  and  intereit 
thereon  due  at  the  testator's  death,  and  costs  so  paid  or  ad- 
vanced as  aforesaid  by  G.  E.  Bruce,  not  included  in  the  Mid 
order  and  deed  of  conveyance,  so  as  to  complete  tlie  said  pur* 
chase  money  of  Kilbolane,  out  of  principal  monies  and  interest 
thereon,  and  costs  due  at  t)ic  time  of  the  death  of  the  tests* 
tor,  and  paid  by  G.  E,  Bruce,  and  properly  chargeable  againit 
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the  estate  of  the  testator :  And  it  was  further  ordered  that  the 
defendant,  Gtorge  Bruce,  as  personal  representative  of  G.  E» 
Bruce,  do  release  the  property  of  the  said  testator  from  the  pay- 
ment of  such  part  of  the  incumhrances  as  the  Master  should 
so  apply  to  the  payment  of  the  said  balance  of  the  purchase 
money  of  Kilbolane, 

And  with  respect  to  the  articles  for  the  sale  of  Bowenx/ordj 
it  was  ordered  and  decreed  that  the  same  be  set  aside  :  And 
it  was  further  ordered  that  the  Master  should  ascertain  what 
sum  remained  due  to  G.  E.  Bruce,  on  foot  of  the  incumbrances 
vested  in  him  for  principal  money  and  costs,  and  interest 
which  accrued  in  the  lifetime  of  the  testator,  over  and  above 
the  sum  necessary  for  payment  of  the  balance  of  the  purchase 
money  of  the  said  lands  of  Kilholane  ;  and  the  court  declared 
that  the  personal  representative  of  G,  E,  Bruce  should,  on  the 
28th  of  January,  1837  (the  day  of  the  death  of  ^.  C.  Boweny 
the  tenant  for  life),  be  considered  as  a  creditor  for  that 
amount ;  and  it  was  further  ordered,  that  the  Master  do 
compute  interest  on  so  much  of  the  said  sum  as  consisted  of 
principal  monies,  from  that  day,  at  the  rate  of  6/.  per  cent. ; 
and  that  he  take  an  account  from  the  said  day  of  the  rents  and 
profits .  of  the  lands  of  Bowensford,  which  accrued  due  and 
were  received  after  the  death  of  the  tenant  for  life  by  G,  E, 
Bruce,  or  the  defendants  G.  Evans  and  /.  Evans  respectively, 
since  his  decease  ;  and  that  he  do  apply  the  said  rents  and 
profits,  first  in  discharge  of  the  interest,  calculating^interest  at 
6/.  per  cent«,  and  then  in  reduction  of  the  principal  of  the 
balance  of  the  monies  so  advanced  by  G,  E,  Bruce,  remaining 
after  the  application  of  such  portion  thereof  to  the  KUbolane 
purchase  monej  as  before  directed,  making  annual  rests ;  and 
if  it  should  appear  after  such  application  thereof  to  the  Kilbc- 
lane  purchase  money,  that  any  sum  remained  due  to  those 
claiming  under  G.  E.  Bruce,  it  was  further  ordered,  that  the 
appellant  do  pay  the  same  to  the  defendant  G,  Bruce,  as  exe- 
cutor of  G.  E,  Bruce,  and  if  the  said  rents  and  profits  so  ap- 
plied should  be  found  to  exceed  all  monies  so  due  for  principal 
and  interest  thereon  and  costs,  the  court  declared  that  the  ap- 
pellant was  entitled  to  so  much  of  the  rents  and  profits  of. 
Bowensford  as  should  remain  after  payment  of  such  principal 
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and  interest  and  costs.  And  it  vas  further  ordered,  that  sudi 
last-mentioned  rents  and  profits  be  paid  to  the  appellaint  hf 
the  defendants  George  and  John  Etmrnt ;  and,  when  the  ba- 
lance upon  taking  such  account  was  ascertained,  that  the  Mp- 
pellant  be  restored  to  the  possession  of  BoweuBford,  he  fiist 
paying,  in  case  the  balance  was  against  him,  the  snni  foond  to 
be  due  to  George  Bruce,  as  personal  representative  of  G.  £. 
Bruce  (and  for  taking  the  accounts,  the  parties  were  to  pro* 
dnoe  before  the  Master  all  deeds,  &c.)  And  it  was  farther 
ordered,  that  an  injunction  should  issue,  to  pot  the  appdknt 
in  poBsession  of  Bowens/ord,  and  that  the  articles  of /vsf, 
1802,  be  thereupon  delivered  up  to  him ;  and  that  the  bill  be 
dismissed,  with  costs,  as  against  G,  Bruce  (owner  of  the  an* 
nuity  charged  upon  Kilbolane)  :  And  with  respect  to  costs,  it 
was  ordered  that  the  appellant  should  pay  the  costs  of  the 
defendants,  except  George  and  John  Evans,  who  were  to  repay 
the  sud  costs  to  the  appellant,  and  that  he  and  they  should 
abide  their  own  costs  respectively. 


The  appellant  appealed,  generally,  agidnsi  that  decree, 
except  so  far  as  the  Master  was  thereby  directed  to  take 
an  account  of  the  principal  sums  and  costs  paid  by  G.  E, 
Bruce  for  debts  and  incumbrances  affecting  the  estates 
of  H.  C  BoweUy  the  testator,  including  the  principal 
sums  paid  to  the  younger  children  ;  and  except  also  so 
far  as  it  was  thereby  decreed  that  the  articles  for  the  sale 
of  Bowensford  should  be  set  aside,  and  given  up  to  the 
appellant,  and  that  an  injunction  should  issue  to  pot 
him  in  possession  thereof;  and  that  he  should  have  the 
said  costs  from  the  respondents  George  and  John 
Evans. 


> 


Mr.  Kinder sley  and  Sir  Fitzroy  Kelly  for  the  ap- 
pellants : 

The  long  lapse  of  time  from  the  date  of  the  transac* 
tions  impeached  in  this  suit,  is  far  less  disadvantageous 
to  the  respondents  than  to  the  appellant.     His  father 
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and  grandfather  might  have  impeached  the  transactions 
in  the  life-time  of  the  tenant  for  life,  who  lived  until 
1837,  but  they  were  not  bound  to  do  so,  nor  had  they 
the  necessary  evidence.    That  remained  with  the  ten- 
ant for  life,  and  the  agent  W,  Galway^  both  of  whom 
resided  in  England^  or  elsewhere  out  of  Irelandj  from 
1816  to  the  time  of  their  death.    The  evidence  which  has 
been  found, — consisting  chiefly  of  letters  found  in  the 
repositories  of  their  families  in   Ireland^  and   of  the 
decrees,  orders,  and  proceedings  in  the  cause  of  Grove 
V.  Boweny — clearly  shows  that  the  sale  of  Kilbolane 
was  made  by  a  private  agreement  between  the  tenant 
for  life  and  G.  E.  Bruce,  which  was  not  binding  on  the 
remainderman;  and  that  the  suit  of  Grove  v.  Bowen  was 
instituted  and  carried  on  for  the  purpose  of  giving  effect 
to  that  private  agreement,  under  the  apparent  sanction  of 
the  Court,  but  really!^ without  its  direction,  and  indepen- 
dently of  its  control.    The  suit,  throughout  its  progress, 
was  made  subservient  to  a  private  course  of  dealing, 
concurrently  carried  on  between  the  tenant  for  life  and 
the  purchaser,  and  not  one  step  was  taken  in  it  further 
than  was  necessary  to  effect  and  carry  out  their  object. 
The  apparent  sale  of  Kilbolane^  under  the  decree  in 
that  cause,  was  preceded  by  an  agreement  for  an  im- 
proper application  of  the  purchase  money ;  to  effect 
which,  large  sums  were  improperly  charged,  reported 
and  decreed,  and  impositions  were  practised  upon  the 
Court,  and  on  the  owners  of  the  inheritance.    All  the 
sales  in  Court,  and  the  accounts  also,  so  far  as  they 
professed  to  be  taken  by  [the  oflScer  of  the  Court,  were 
fictitious,  and  were  conducted  without  regard  to  the 
rules  of  the  Court,  or  to  the  sums  actually  due,  or  to 
the  directions  of  the  decree ;  while  the  payment  of  the 
debts,  the  professed  object  of  the  suit,  and  the  appli- 
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cation  of  the  monies  advanced  for  the  purchase  money, 
were  not  at  all  submitted  to  the  control  or  direction  of 
the  Court.  By  the  fictitious  dealings  in  Court,  and  the 
real  transactions  out  of  it,  large  sums  of  money  were 
designedly  and  improperly  thrown  upon  the  inheri- 
tance. The  purchaser  was  cognizant  of,  and  a  partici* 
pator  in,  these  fraudulent  transactions ;  both  he  and 
the  tenant  for  life,  acting  in  concert,  obtained  pecuni- 
ary benefits  for  themselves,  at  the  expense  of  the  re- 
maindermen ;  and  by  means  of  these  several  transac- 
tions, the  purchaser  evaded  the  payment  of  a  considera- 
ble portion  of  his  purchase  money,  and  ultimately  pro- 
cured a  conveyance,  under  the  apparent  sanction  of 
the  Court,  by  taking  credit  for  large  sums  as  due  to 
him  and  his  trustee  for  interest  on  incumbrances^  which 
interest  had  been  long  previously  discharged.  No 
length  of  time  or  of  possession  nor  decree  of  Court  can 
protect  a  title  obtained  under  such  circumstances ; 
Giffard  v.  Horl  (a),  Colcloiigh  v.  Bolger  (A),  Gore  v. 
Stackpoole  (c),  Thomhill  v.  Glover  (rf),  Earl  of  Ban- 
don  V.  Becher  {e)y  Mullins  v.  Towensend  (/). 

This  suit  also,  besides  not  being  a  bond  /?r/e][proceed- 
ing,  was  improperly  conducted  from  the  beginning  to 
the  end,  as  in  not  apprising  the  Court  of  the  absence  of 
Hobert  Cole  Bowen^  the  then  next  tenant  for  life  of 
the  estates,  out  of  the  jurisdiction  ;  in  not  having  him 
and  other  defendants  (one  of  whom,  Catherine  C. 
BoweUy  was  one  of  the  owners  of  the  first  estate  of 
nheritance),  properly  brought  before  the  Court,  and 
bona  fide  represented  in  the  cause  by  a  separate  attor- 


(fl)  1  Sch.  &  Lcf.  386. 
{b)  4  Dow  54. 
(c)  1  Dow  18. 


(rf)  3  Dm.  &  War.  1 95. 
(e)  3  Clark  &F.  479. 
(/)  2  Dow  &  Clark,  430. 
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ney ;  and,  in  filing  and  signing  without  authority,*  the  an- 
swers for  these  and  other  adult  younger  children  of  the 
testator.  The  suit  was  improper  and  fraudulent  in  re- 
spect of  the  charges  filed  for  O.  E.  Bruce,  and  his  trus- 
tee, and  other  creditors,  and  in  the  report  and  decree 
consequent  thereon  ;  in  the  omission  to  report  the  rents 
of  the  estates  due  at  the  death  of  the  testator,  and  the 
rents  received  by  the  tenant  for  life,  as  directed  by  the 
decree  ;  in  the  biddings  and  sales  in  the  Remembran- 
cer's OfiBce ;  in  not  bringing  before  the  Court  a  tenant 
in  tail,  who  was  born  in  1808;  and  in  the  several  pro- 
ceedings taken  in  18<>9  and  1810,  after  the  cause  had 
abated  ;  Kennedy  v.  Daly  (a),  Hamilton  v.  Ball  (£), 
Lightbume  v.  Sivi/t  (c). 

The  final  decree  was  erroneous,  in  point  of  practice^ 
in  directing  a  sale  in  three  months  by  consent  of  par- 
ties, some  of  whom  were  minors  representing  the  in- 
heritance, six  months  being  the  usual  time;  in  not 
giving  the  minors  a  day  to  show  cause ;  and  in  decree- 
ing several  sums  to  various  persons  not  entitled  there- 
to, for  principal,  interest  and  costs.  Although  defects 
of  this  nature,  or  even  errors,  may  not  affect  a  bona 
fide  purchaser,  who  is  no  party  to  them,  such  a  rule 
ought  not  to  be  extended  to  the  case  of  a  purchaser 
such  as  G.  JS.  Bruce,  who  had  actual  notice  of  them 
both  by  himself  and  his  agents ;  who  came  in  under 
the  <}ecree  and  filed  a  charge,  and  thereby  made  himself 
a  party  in  the  suit ;  who  was  first  a  party  to  the  pro- 
ceedings by  which  the  estate  was  improperly  burthened, 
and  afterwards  adopted  them  for  his  own  benefit;  and 
who,  by  taking  an  assignment  of  the  interest  of  the 
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Bo  WEN  powers  of  attorney  to  carry  the  decree  into  execation, 
Evans  became  entitled  to  carry  on,  and  did  curry  on  for  his 
own  benefit,  the  several  subsequent  proceedings ;  ob- 
taining the  consent,  and  order  upon  it,  the  certificate 
of  the  incumbrances,  and,  by  himself  and  his  trustee, 
signing  receipts  for  sums  not  due,  as  the  considera- 
tion for  his  deed  of  conveyance;  Colclciugh  v.  Sterum  (a), 
Talbott  V.  Minnett  (b). 

An  agreement  a  priori  for  compound  interest^  as  was 
made  between  JJ.  C.  Bowen  and  6.  E.  BrucCy  is  usuri- 
ous in  its  nature  and  tendency,  and  contrary  to  public 
policy,  and  void  ;  Lord  OssuUon  v.  Lord  Yarmouth  (c)^ 
Ex  parte  Sevan  fdjy  Eaton  v.  Bell  (e).     Such  an  agree- 
ment could  not  have  been  enforced  directly  between 
the  parties  to  it ;  and  G.  E.  Bruce  having  made  his 
apparent  purchase,  under  the  decree  of  the   Court, 
which  was  made  the  means  of  obtaining  such  usurious 
interest,  is  not  entitled  to  have  his  purchase  upheld 
in  a  Court  of  Equity,  as  if  he  had  been  a  bona  fide  pur- 
.ullaser  without  notice.     He,  having  by  means  of  his  ap- 
'     parent  purchase  under  the  decree  and  by  his  dealing 
with  the  tenant  for  life,  obtained  compound  interest  on 
his  advances,  which  he  could  not  otherwise  have  en- 
forced, derived  a  benefit  from  his  concurrence  in  the 
fraudulent  report  of  arrears  of  interest  as  due  on  the 
incumbrances  vested  in  him  and  his  trustees.      But 
even  if  he  had  not  thereby  obtained   any  benefit  for 
himself,  yet,  inasmuch  as  he  deliberately  and  knowingly 
concurred  in  a  fraud  connected  with  his  purchase,  and 

(a)  3Bli.  181.  {d)  9  Ves.  223. 

(b)  6  Ir.  Eq.  Rep.  e2.  (c)  5  Barn.  &  Al.  34. 

(c)  2  Salk.  449. 
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thereby  enabled  the  tenant  for  life  to  gain  great  advan-         1848. 
tages^  to  the  prejudice  of  the  inheritance^  he  is  as  much       Bowen 
disaUed  from  maintaining  his  purchase  in  a  Court  of      £^^^ 
Equity^  as  if  he  had  himself  personally  obtained  the 
benefit  which  he  enabled  the  tenant  for  life  to  gain. 

The  lapse  of  time  in  this  case  is  no  bar  to  the  relief 
claimed  by  the  s^pellant ;  because  allowing  to  mere 
lapse  of  time  the  effect  of  throwing  the  burthen  of 
proof  more  completely  on  the  plaintiff,  and  of  giving 
the  defendant  the  benefit  of  the  most  favourable  con- 
struction of  doubtful  evidence  ;  yet  that  does  not 
authorise  the  Court  to  put  a  construction  upon  the 
facts^  when  proved^  different  from  that  which  would^ 
in  a  recent  transaction  be  considered  the  true  construc- 
tion^ or  to  assume  facts  in  the  absence  of  proofs  in 
furder  to  uphold  the  sale.  To  give  such  an  operation 
to  mere  length  of  time,  would  amount  to  a  denial  of 
justice  in  many  cases^  especially  where  there  is  a  con- 
tinuing life  estate,  the  pendency  of  which  must  neces- 
sarily exclude  the  remainderman  (whose  estate  may 
never  take  effect,  as  it  may  be  divested  by  the  birth  of 
a  prior  tenant  in  tail),  from  access  to  family  papers, 
and  thereby  shut  him  out  from  the  means  of  discover- 
ing the  acts  complained  of,  until  his  estate  falls  into 
possession.  The  true  question  is,  whether  by  clear 
evidence,  such  a  state  of  facts  is  proved  as  would  be 
sufficient  to  set  aside  the  sale  in  a  recent  transaction ; 
for  although  clearer  proof  is  required  in  a  stale  trans- 
action, yet,  if  the  facts  are  proved,  the  law  is  not  dif- 
ferent in  such  a  transaction  and  in  one  of  later  date. 
Moreover,  where  the  Statutes  of  Limitations  do  not 
apply,  (as  in  cases  of  fraud,)  time  should  not  be  permit- 
ted to  operate  against  a  party  before  he  has  discovered 
the  circumstances  on  which  his  right  depends. 
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1848.  The  note  of  the  case  of  Toumsend  v.  IVarren,  cited 

BowEN  from  Mr.  Beatty^a  MSS.y  and  relied  on  by  the  Lord 
£yAN8  Chancelloras  an  authority  for  refusmg  relief  asto  the  pur- 
chase of  Kilbolaney  has  been  since  discovered  to  contain 
an  important  mis-statement  of  the  facts  of  that  case  (a) ; 
and  it  cannot  be  relied  on  as  an  authority^  over- 
ruling many  decisions  of  this  House^  by  which  saks 
impeached  on  grounds  similar  to  those  proved  in  this 
case  have  been  uniformly  set  aside.  The  Lord  Chan- 
cellor himself  expressly  disapproved  of  the  case^  but 
thought  he  was  bound  by  its  authority. 

If  the  appellant  should  not  be  held  entitled  to  set  aside 
the  sale  of  KilbolanCy  yet  the  accounts  directed  by  this  de- 
cree {b)  are  not  such  as  he  would^  even  in  that  case^  be  en- 
titled to  require.  For^  by  the  contract  and  dealing  of 
the  parties^  it  is  clear  that  G.  E.  Bruce  was  bound, 
from  the  time  he  entered  into  possession  in  1/95^  to 
pay  interest  on  the  unpaid  balance  of  his  purchase 
money^  which  interest  should  have  been  applied  for 
the  relief  of  the  inheritance ;  yet,  by  the  decree  ap- 
pealed from,  establishing  this  contract  as  binding  on 
the  appellant,  and  professing  to  give  him  complete 
relief,  G.  E.  Bruce  and  his  representatives  are  held 
entitled  to  the  enjoyment  from  1796  to  the  preseat 
time,  of  an  estate  sold  for  pajTuent  of  debts  with  a 
large  balance  of  purchase  money  unpaid ;  and  it  is 
thereby  decreed  that  this  contract  shall  now  be  com- 
pleted by  payment  of  the  principal ;  but  the  inheritor 
is  not  decreed  entitled  to  luiy  interest  thereon.  It  is 
clear,  that  if  the  trustees  named  in  the  will  had  sold 
the  estate  out  of  Court,  any  interest  on  the  purchase 
money  should  have  been  by  them  applied  for  pa}inent 

(c)  1  Jones  &  La  T.  221  ;  (i  Jr.  Eq.  Rep.  620. 

{b)  Supra,  p.  270. 
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of  debts  ;  and  on  the  purchaser  taking  possession,  the         1^^^- 
estate  of  the  tenant  for  life  would  have  ceased,  and  no       Dowbn 
part  of  the  interest  of  the  purchase  money  could  have       Evans. 
been  paid  to  him  without  a  breach  of  trust.     If  the 
purchaser  had  paid  his  purchase   money  into  Court 
with  interest,  the  Court  would  have  applied  the  inte- 
rest as  well  as  the  principal   in   discharge   of  debts 
affecting    the   inheritance.      This   hiterest,   therefore, 
ought  to  have  been  paid,  and,  if  the  sale  be  not  set 
aside,  ought  now  to  be  paid  and  applied  for  the  benefit 
of  the  appellant  as  the  owner  of  the  inheritance. 

Mr.  Bethell  (with  whom  were  Mr.  J.  Russell  and 
Mr.  G.  M.  Giffard),  for  the  respondents  John  and 
George  Evans,  and  Mr.  G.  Turner,  for  the  respondent 
George  Bruce,  denied  that  there  was  any  evidence  of 
fraud  in  the  transactions,  or  that  any  fraud  was  practised 
or  intended.  There  were  some  irregularities  in  the  pro- 
ceedings in  the  suit  of  Grave  v.  Bowen,  but  such 
irregidarities  or  errors  of  the  Court  were  not  sufficient 
to  impeach  a  bona  fide  purchase,  which  was  never  dis- 
puted until  after  all  the  persons,  who  had  any  personal 
knowledge  of  the  circumstances  connected  with  it,  were 
dead.  The  sale  was  acquiesced  in  by  all  parties,  from 
1794,  particularly  by  Robert  C.  Bowen,  the  grandfather, 
and  Henry  C.  Bowen  (the  third),  the  father,  of  the  appel- 
lant, both  of  whom, — one  married  to  the  daughter  of 
Mr.  Galway,  the  other  to  his  grand-daughter, — had  the 
means  of  knowing,  and  must  have  known,  the  circum- 
stances connected  with  the  sale,  but  with  such  know- 
ledge acquiesced  in  all  that  was  done.  There  was  no 
proof  of  fraud,  or  that  the  estate  was  sold  at  an  under- 
value ;  on  the  contrary,  there  was  clearer  proof  than 
could  have  been  expected,  after  a  lapse  of  fifty  years,  of 


^280  CASES  IN  THE  HOUSE  OP  IiORDS. 

1848.  the  bona  fides  of  the  whole  transaction^  and  every  reasoD 
BowBir  to  infcr^  that  a  fair  price  was  given.  The  only  gromid 
Eyasb.  ^"  ^^^^b  ^^^  appellant's  case  rested,  were  mere  irrcgu- 
larities,  unattended  with  any  injury  to  the  iiiheritanee. 
They  distinguished  the  cases  before  cited  from  thky 
and  referred  to  Aston  v.  Aston  faj,  Lloyd  v*  Johnea  (i), 
Bennett  v.  Hamill  (c),  Loftus  v.  Swift  (d)y  Owrtis  v. 
Price  {e).  Shine  v.  Gough  {/),  and  relied  particularly  on 
the  case  of  Townsend  v.  IVarren  (g). 

The  case  stood  over  for  consideration  since  1846. 


1R48.  The  Lord  Chancellor : 

The  bill  in  this  case  prayed  that  the  purchases  of 
Kilbolane  and  Bowensford  might  be  declared  fraadn- 
lent  and  void,  and  those  estates  restored  to  the  appel- 
lant, and  all  the  other  relief  prayed  was  consequential 
upon  such  a  declaration  being  made ;  but  there  wis 
no  alternative  prayer  for  any  relief,  upon  the  supposi- 
tion of  such  purchases  not  being  set  aside ;  there  was 
nothing  prayed  to  correct  any  alleged  error  or  impro- 
per settling  of  the  purchase  money  or  interest,  or  of 
interest  upon  the  debts  or  charges  paid  off  by  the  pur^ 
cbascr. 

By  the  decree,  the  purchase  of  Kilbolane  is  estab- 
lished, but  directions  are  given  for  correcting  some 
such  supposed  errors  or  improper  modes  of  settlementy 
and  from  this  part  of  the  decree  no  appeal  has  been 
presented.     It  is  therefore  unnecessary  to  consider  hov 

(a)  1  Ves.  267.  (t)  12  Ves.  89. 

(6)  9  Ves.  37.  (/)  1  Ball  &  B.  436. 

(c)  2  Sch.  &  Lef.  566.  {g)  1  Jones  &  La  T.  228  ;^ 

((/)  Ibid.  612.  and  6  Ir.  £q.  Rep.  620. 
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far  such  directions  are  consistent  with  the  state  of  the         1848. 
pleadings  and  the  case  made  by  the  bill,  particularly       Bowbn 
in  the  absence  of  any  personal  representative  of  Henry       Evans. 
Cole  Boweriy  the  tenant  for  life,  by  whom  the  sale  was 
effected,  and  whose  personal  estate  must  be  principally 
interested  in  the  result  of  the  accounts  directed  to  be 
taken. 

The  decree  also  set  aside  the  contract  for  the  pur- 
chase of  Bowensfordf  but  against  this  part  of  the  de- 
cree no  appeal  has  been  presented. 

I  call  the  attention  of  the  House  to  these  circum- 
stances, that  it  may  be  distinctly  understood  that,  in 
affirming  the  decree  upon  this  appeal,  the  House  ex- 
presses no  opinion  as  to  those  parts  of  the  decree,  but 
only  as  to  that  part  of  it  which  is  the  subject  of  appeal, 
namely^  the  declaration  that  the  plaintiff  is  not  entitled 
to  impeach  the  sale  of  the  lands  of  Kilbolane^  and  the 
refusal  therefore  of  the  relief  prayed,  with  reference  to 
the  sale ;  and  upon  that  point,  I  am  very  clearly  of 
opinion  that  the  decree  is  right. 

It  is  true,  that  if  a  case  of  fraud  be   established. 
Equity  will  set  aside  all  transactions  founded  upon  it, 
by  whatever  machinery  they  may  have  been  effected, 
and  notwithstanding  any  contrivances  by  which  it  may 
have  been  attempted  to  protect  them.     It  is  immate- 
rial, therefore,  whether  such  machinery  and  contri- 
vances consisted  of  a  decree  of  a  Court  of  Equity,  and 
a  purchase  under  it,  or  of  a  judgment  at  law,  or  of  other 
transactions  between  the  actors  in  the  fraud.     But  in 
proportion  as  this  jurisdiction  is  powerful  and  opera- 
tive, so  ought  the  care  and  caution  of  the  Court  to  be 
anxiously  exercised  as  to  the  grounds  upon  which  it 
proceeds,  lest  in  the  zeal  to  do  equity,  the  reverse  be 
effected. 
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So,  whcQ  much  time  has  elapsed  since  the  transac* 
tions  complained  of,  there  having  been  parties  who 
were  competent  to  have  complained,  the  Court  will 
not,  upon  doubtful  or  ambiguous  evidence^  assume  i 
case  of  fraud,  although  upon  fraud  clearly  established, 
no  lapse  of  time  will  protect  the  parties  to  it,  or  thoie 
who  claim  through  them,  against  the  jurisdiction  of 
Equity  depriving  them  of  the  effects  of  their  plunder. 


> 


In  the  present  case,  the  bill,  filed  in  1843,  complains 
of  a  contract  of  purchase  made  in  1788>  and  completed 
in  1/95 ;  for  the  confirmation  of  the  Master's  report 
was  the  completion  of  the  ^purchaser's  title,  although 
the  conveyances  were  delayed  until  1810.  The  suit  in 
which  the  purchase  was  made  was  a  suit  properly  consti- 
tuted, and  there  were  among  the  parties  to  it,  the  tenants 
in  tail  of  the  estates  at  the  time  in  ease.  This  sale  the 
bill  sought  to  set  aside  as  fraudulent.  But  iu  what  is 
the  fraud  alleged  to  have  consisted  ?  The  bill  does  not 
state,  and  certainly  it  is  not  proved,  that  there  was  aoy 
corrupt  bargain  between  Htnry  Cole  Botven,  the  ten- 
ant for  life  with  remainder  to  his  sons  in  tail^  and  the 
purchaser.  The  tenant  for  life  might  have  been,  and 
indeed  is  proved  to  have  been,  desirous  of  thowiog 
upon  the  inheritance  some  of  the  interest  upon  the  in- 
cumbrances which  he  ought  himself  to  have  borne,  but 
there  is  no  allegation  or  proof  of  his  having  agreed,  for 
any  corrupt  consideration  between  thera,  that  the  pur- 
chaser should  have  the  estate  for  less  than  its  real 
value ;  for  although  the  bill  alleges  that  the  sum  agreed 
upon  was  less  than  the  real  vulue,  that  is  attributed 
not  to  any  corrupt  bargain^  but  to  the  valuation  having 
been  made  without  sufficient  attention  having  been 
given  to  the  probable  increase  of  value  from  the  drop- 
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ping  of  lives.     Of  this  probable  increase  of  value,  how-         1848- 
ever,  or  of  the  value  in   1788  or   1795,  having  been       Bowen 
greater  than  the  sura  agreed  upon,  there  is  no  proof,       Evans 
but  there  is,  on  the  contrary,  much  reason  to  believe 
that  it  was  the  fair  value  ;  for  although  the  public  were 
enabled,  by  advertisement,  at  both  those  periods,  to 
make  offers  and  biddings  for  the  property,  no  higher 
sum  appears  to  have  been  offered  or  bid.     It  is  suffi- 
cient, however,  that  there  is  no  proof  of  the  sum  agreed 
for  being  less  than  the  true  value,  or  that  there  was 
any  corrupt  or  unfair  agreement  relative  to  the  price. 

Id  1788,  the  encumbered  state  of  the  property  made 
a  sale  indispensable ;  the  trustees,  in  whom  the  power 
of  sale  was  vested,  declined  acting,  and  the  contract 
was  made  by  the  tenant  for  life  with  the  purchaser. 
This  was  much  in  the  usual  course  of  such  matters, 
and  certainly  no  suspicion  of  fraud  can  arise  from  such 
a  transaction.  It  was  found  impossible  to  carry  this 
contract  into  effect,  from  the  trustees  not  being  willing 
to  act,  and  from  no  other  reason.  It  was  therefore  ne- 
cessary to  apply  to  a  Court  of  Equity,  and  a  suit  pro- 
perly constituted  for  that  purpose  was  commenced  in 
1789,  and  new  trustees  were  appointed. 

With  respect  to  the  contract  of  purchase,  two  courses 
were  open,  according  to  the  practice  in  Equity,  the  one 
to  obtain  a  reference  to  the  Master  to  enquire  whether 
the  contract  ought  to  be  carried  into  effect,  and  the 
other  to  procure  an  order  for  a  sale,  without  reference 
to  the  Master.  If  the  parties  had  intended  a  fraud, 
the  formdr  course  would  probably  have  been  adopted, 
as  excluding  the  competition  which  the  other  course 
was  certain  to  invite ;  but  the  latter  course  was  adop- 
ted^ and  a  sale  was  advertised. 

Whether  there  were  any  real  bidders  at  the  sale,  ex- 
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cept  Mr.  Bruce,  who  had  before  agreed  for  the  pur- 
chase, does  not  distinctly  appear,  although  there  pro- 
bably were  not.  But  if  that  be  so,  it  leaves  untouched, 
upon  the  question  of  value  and  fairness,  the  fact  that, 
notwithstanding  the  various  interests  connected  with  the 
property  as  incumbrancers  and  otherwise  and  the  ad- 
vertisements to  the  public,  no  one  was  found  to  ofiSer 
more  than  Mr.  Bruce  had  agreed  to  give.  Mr.  Marim^ 
who  had  bid  for  Mr.  Bruce,  was  declared  to  be  the  pur- 
chaser, and  by  an  order  of  the  10th  of  February,  1795, 
that  purchase  was  absolutely  confirmed,  and  the  quci- 
tion  is,  whether  in  the  year  1845,  when  the  decree  ap- 
pealed from  was  made,  those  who  claim  through  Mr. 
Bruce  were  to  be  deprived  of  the  purchase  so  made. 
If  this  purchase  were  not  impeachable  in  1795,  it  can- 
not be  so  from  any  irregularities  in  the  subsequent 
conduct  of  the  cause,  or  from  any  error  or  improper 
mode  of  dealing  with  the  interest  of  the  purchase  mo- 
ney, or  of  the  interest  of  the  incumbrances,  which  bad 
been  bought  up  by  Mr.  Bruce,  and  which  exceeded 
the  purchase  money  he  had  agreed  to  pay.  But  of 
such  subsequent  transactions,  the  whole  case  made  by 
the  appellant  consists, — facts  which  might  be  important 
as  leading  to  a  conclusion  upon  the  question  of  fraud 
in  the  original  contract,  if  that  had  been  left  in  doubt, 
but  totally  ineffectual  to  shake  the  validity  of  a  contract 
otherwise  impeachable. 


^ 


Such  being  the  opinion  I  have  formed,  upon  a  ca^^ 
ful  consideration  of  the  evidence  in  this  case,  it  does 
not  appear  to  me  to  be  material,  or  indeed  relevant,  to 
make  any  observations  upon  the  several  cases  which 
were  referred  to  on  either  side  at  the  bar.  They  hare 
been  fully  commented  upon  by  Sir  Edward  Sugdii^f 
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in  his  judgment ;  and  I  quite  agree  with  him^  that  the 
case  of  Totvnsend  v.  Warren^  affirmed  in  this  House, 
not  only  supports  the  decree  in  this  case^  but  goes  far 
beyond  it. 

I  sliould  be  sorry  indeed,  if^  in  proposing  to  your 
Lordships  to  affirm  this  decree,  it  should  be  supposed 
that  I  am,  in  any  respect,  weakening  the  power  and 
jurisdiction  of  Courts  of  Equity  in  cases  of  fraud.  I 
most  certainly  have  no  such  intention,  and  no  such  in- 
ference ought  to  be  drawn,  because  I  form  my  opinion 
on  the  absence  of  sufficient  evidence  of  any  such  fraud 
having  been  practised  or  attempted.  I  think  it  is  not 
only  not  proved^  but  negatived,  and  I  cannot  but  think 
that  the  decree  is  quite  as  favourable  to  the  appellant 
as  it  ought  to  have  been.  I  therefore  move  that  the 
decree  be  affirmed,  with  costs. 


1848. 

BOWEN 
V. 

Evans. 


The  decree  was  accordingly  affirmed,  with  costs. 
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\SA9,         Kbnnrth  Matheson  and  Others  -     Appellants, 

Miirch 
19, 20, 27.     Alexander  Ross  ...     HespondenL 

Evidence,  Where  a  paper  purports  to  be  a  receipt,  and,  as  such,  re* 

stamp,  quires  a  stamp,  but  also  purports  to  be  an  agreed  statement 

of  accounts,  which  does  not  require  a  stamp,  it  may  be  given 
in  evidence  to  shew  the  agreed  state  of  accounts  odIt, 
though  it  has  not  been  previously  stamped. 

Its  admissibility  under  such  circumstances  is  restricted  to  tlus 
extent :—  so  far  as  it  relates  simply  to  proving  the  stste- 
ment  of  account,  and  is  not  produced  for  the  purpose  of 
proving  the  receipt  of  money.  It  cannot  be  used  for  the 
purpose  of  proving  the  receipt  of  money  in  any  way. 

If  a  document  which  is  unstamped,  but  requires  a  stamp,  u 
offered  in  evidence,  and  if  stamped,  would  be  evidence  to 
cstHblish  any  point  litigated  between  the  parties,  it  cannot 
1)e  received.  If  it  would  be  of  no  benefit  when  stamped, 
it  may,  though  unstamped,  be  received  in  evidence. 

In  an  action  for  work  and  labour,~there  was  tendered  in  evi- 
dence a  paper  containing  a  statement  of  accounts,  which 
declared  a  balance  of  681,  Os.  4d„  and  at  the  end  was  an 
acknowledgment  of  the  payment  of  that  sum.  In  an  action 
fur  work  and  labour  this';  paper  was' offered  in  evidence  by 
the  defendant,  not  for^the  purpose  of  proving  that  the  sum 
of  68/.  9^.  4d.  had  been  paid,  for  that  was  not  in  contest 
between  the  parties,  but  in  order  to  shew  what  was  the 
admitted  state  of  accounts  at  a  particular  time  : 

Held  (reversing  an  interlocutor  of  the  Court  of  Session),  that 
it  was  admissible  for  that  purpose. 

Tins  was  an  appeal  against  an  interlocutor  of  the 
Court  of  Session.  Ross  instituted  a  suit  for  the 
purpose  of  recovering  two  sums  of  143/.  and  G62/., 
which  he  claimed  as  due  to  him  for  executing  certain 
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works  on  the  Edinburgh  and  Glasgow  Railway,  for         IQ"*^- 
the  execution  of  which  Matheson  and  Co.  had  under-     Matbbson 
taken  a  contract  with  the  Railway  Company.     The         Ross, 
following  were  the  issues  framed  for  the  decision  of 
the  jury  :  — 

*^  First,  whether  during  the  years  1841  and  1842,  the 
pursuer,  upon  the  employment  of  the  defenders,  exe- 
cuted certain  work,  as  set  forth  in,  &c.,  for  the  defen- 
ders, upon  the  Edinburgh  and  Glasgow  Railway ;  and 
whether  the  defenders  are  now  due  and  indebted  to 
the  pursuer  in  the  sum  of  143/.  3^.  lid.  sterling,  or 
any  part  thereof,  as  the  balance  of  the  price  or  value 
of  the  said  work,  with  interest  from  the  31  st  March, 
1842. 

"  Second,  whether  during  the  year  1841 ,  the  pursuer, 
on  the  employment  of  the  defenders,  executed  certain 
extra  work  on  the  railway  to  the  value  of  662/.  16s.  4rf., 
as  set  forth  in,  &c. ;  and  whether  the  defenders  are 
now  due  and  indebted  to  the  pursuer  in  the  said  sum 
of  662/.  I6s,  4d,  as  the  price  or  value  of  such  extra 
work,  with  interest  from  the  31st  December^  1841." 

The  cause  came  on  for  trial  before  the  Lord  Justice 
Clerk,  when  both  parties  went  into  evidence.  On  the 
part  of  the  defenders  (the  present  appellants)  a  wit- 
ness was  called,  who  said,  "  I  met  Mr.  Ross  in 
January  1842,  to  settle  an  account  between  him  and 
my  father  and  brother.  Two  papers  now  shewn  to 
me,  marked  Nos.  19  and  20,  are  in  my  hand-writing. 
Mr.  Rosses  signature  is  on  No.  20.  These  two  papers 
originally  formed  a  single  half-sheet.  I  separated 
them,  probably  to  exhibit  to  the  Railway  Company 
the  paper  No.  20  with  Mr.  Ross's  signature,  as  a 
voucher  for  the  sum  of  68/.  9s.  4r/." 

The  document  marked  No.  19,  being  the  first  part 
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1^9.         of  the  paper  in  question,  was  a  long  debtor  and  cre- 
MATHseoir    ditor  account,  with  items  on  both  sides,  in  the  fol- 
lowing form : — 


p. 
R08H 


s 


Alex.  Ross, 
s.    d 


Dr. 

1841.  £ 

^11^.7.  Cash    ...  240     0     0 

(Then  fullowed  many 
other  items  of  the 
same  sort,  and  end- 
ing thus :  — ) 

Dec.  21.  Ditto 

1842. 

Jan.  13.  Ditto 


Balance  . 


20 

0 

0 

25 

0 

0 

1181 

12 

0 

68 

9 

4 

1250 

1 
• 

4 

68 

9 

4 

Cr. 

1841.  £     s.    i. 

Aug.  7.  Pay.biU     305  14    9 

(Then  followed  other 
items  of  the  same 
sort,  the  account 
ending  thus : — ) 

Dec.  11.  Ditto...     45     3    $ 


1250     1    4 


/aji.  13.  By  Balance  68     9    4 

The  document  No.  20,  which  had  originally  formed 
part  of  the  same  half-sheet  of  paper,  oontained  the 
following  words  and  figures  : — 

''  DuUatur,  17th  January,  1842. 

^^  I  acknowledge  having  received  from  K,  JIfaihestm 
(xS/.  9s.  Ad.  sterling,  being  balance  amount  of  pay-Ulb 
paid  from  7th  August  to  \\t\i  December,  both  in- 
clusive. '*  Alkx.  Ross." 

When  this  paper  was  tendered  as  part  of  the  de- 
fendant's evidence,  it  was  objected  to  by  the  plaintiff's 
counsel  as  inadmissible  for  want  of  a  receipt  stamp. 
Tlie  defendant's  counsel  insisted  on  its  adniiasibility, 
not  as  containing  an  acknowledgment  of  the  payment 
of  this  sum  of  6S/.  9.^.  4c/.,  for  the  payment  of  that 
particular  sum  was  not  included  in  the  demand  made, 
being  admitted  on  the  plaintiff's  own  atatement  of 
his  case,  but  as  an  acknowledgement  of  the  correctoeai 
of  the  entries  on  the  paper  No.  \9.  The  JLord  Justice 
Clerk  received   the  paper,  subject  to   the   objectioo. 
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The  case  was  afterwards  brought  before  the  Judges  of         ,^849. 
the  Second  Division  of  the  Court  of  Session,  who^    Matheson 

Mm 

having  consulted  the  other  Judges^  decided  by  a  ma-        Ross, 
jority  that  the  paper  ought  not  to  have  been  received 
in   evidence,   and  therefore  ordered  judgment  to   be 
entered  for  the  pursuers.    This  was  an  appeal  against 
that  interlocutor. 

Sir  F.  Kelly  and  Mr.  Anderson  for  the  appellants : 
The  Judges  in  the  Court  below  were  in  error  in 
supposing  that  the  rule  of  law  which  makes  unstamped 
instruments  inadmissible  in  evidence,  admitted  of  no 
qualification.  Here  was  a  paper  containing  two 
things  perfectly  divisible  from  each  other,  the  one  a 
statement  of  account,  the  other  an  acknowledgment  of 
the  payment  of  money.  The  first  clearly  did  not  re- 
quire a  stamp,  the  other  only  required  a  stamp  if  pro- 
posed to  be  used  as  evidence  of  the  receipt  of  money ; 
yet  the  Judges  of  the  Court  below  thought  that  the 
latter  portion  of  the  paper  made  the  whole  inadmis- 
sible for  any  purpose  whatever. 

The  principle  relied  on  by  the  Court  is  applicable 
only  to  cases  where  the  unstamped  part  is  offered  in 
evidence  to  prove  a  payment  of  money.  Here  it  was 
offered  for  a  totally  distinct  purpose.  There  was  no 
question  raised  at  the  trial  as  to  the  payment  of  this 
sum  of  d8/.  That  payment  was  admitted  on  the  re- 
cord as  well  as  proved  in  a  part  of  the  plaintiff's  own 
evidence.  All  therefore  that  the  defendant  had  to 
shew  was  that  that  balance  was  the  balance  really  due 
at  a  particular  time.  For  such  a  purpose  this  paper, 
which  shewed  an  agreed  state  of  the  accounts  at  that 
period  of  time,  was  clearly  evidence. 

In  the  first  place,  the  doctrine  of  the  law  is,  in  Scot- 

u  2 
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1849.        Jand  as  in  England,  that  the  Stamp  Acts  must  be 
Hathbson    strictly  construed.  Pine  s  Representatives  v.  Smith{a), 
Ross.        ^^  ^^^  Court  of  Session,  and  Wellard  v.    Moss{b)f 
Clark  V.  Hougham{c)y  Brookes  v.  Davies(d),  Grey 
V.  Sfnith  (e),  Home  v.  Red/earn  (/),  and   Tebbuit  t. 
Ambler  (^),  in  the  Courts  here.    These  English  cases 
lik(  wise  furnish    instances    in  which   an   unstamped 
paper  has  been  admitted  in  evidence  for  a  purpose 
different  from  thut  in  respect  of  which  the  particular 
stamp  was  required^  although,  if  offered  for  the  pur- 
pose in  respect  of  which  such  stamp  was  required,  il 
would  not  have  been  admissible.    In  Grey  y.  Smitk 
there  was  a  paper  duly  stamped  as  a  receipt,  but 
not  duly  stamped  as  an  agreement,  and  it  was  held 
that  if  the  paper  was  sought  to  be  put  in  evidence  to 
prove  the  agreement,  it  was  not  admissible,  but  that  il 
was  admissible  to  prove  the  receipt.    In  Hortie  v.  Bed' 
/earn  the  exact  converse  of  this  took  place.    The  cases 
of  Perry  v.  Bouchier  (A)  and  JUillen  v.  Oent  (t)  are  to 
the  same  effect.    In  the  second  of  these  cases  all  the 
preceding  authorities  were  considered,  and  there  it  wis 
held  that  a  bill  of  parcels,  delivered  by  the  plaintiff, 
having  at  the  foot  of  it  a  receipt  written  at  the  same 

time  with  the  bill,  is  nevertheless  admissible  withoot 
a  receipt  stamp  for  the  purpose  of  proving  that  the 

goods  mentioned  were  sold  to'  a  third  person  and  not 

to  the  defendant.    That  case  is  further  important  as 

deciding  expressly  that,  "  where  two  separate  instra- 

ments,  each  complete  in  itself,  are  written  on  the  same 

(a)  1 1  Shaw  &  Dun.  473.  (/)  4  Bing.  N.  C.  438. 

(b)  1  Bing.  134.  (g)  9  Car.  &  P.  60, 

(c)  3  Dowl.  &  Ryl.  322.  (h)  4  Camp.  80. 

(d)  2  Car.  &  P.  136.  (i)  16  Law  Journ.,  Q.  B. 
{e)  1  Camp.  387.  374  ;  10  Q.  B.  Rep.  846. 
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paper^  one  may  be  received  in  evidence  without  the  1849. 
other,"  although  for  the  purposes  of  this  case  it  is  not  Mathbson 
necessary  to  insist  on  applying  that  doctrine  here.  In  Ross. 
Finney  v.  Tootel  {J)y  the  defendant  in  an  action  for 
money  had  and  received,  put  in  evidence  a  paper 
which  was  in  fact  an  unstamped  receipt,  and  had  been 
rejected  on  that  account,  and  on  the  back  of  which  the 
plaintiff  had  written,  ^^  Balanced  up  to  this  day,  as  per 
cash  book,  19th  December^  1845.'^  The  Court  of 
Common  Pleas  held  that  this  memorandum  was  pro- 
perly admitted,  notwithstanding  the  fact  of  its  being  like 
the  receipt,  unstamped.  In  Goodyear  v.  Simpson  (A), 
the  court,  in  like  manner,  admitted  an  unstamped 
statement  of  accounts  between  several  coach  proprie- 
tors^  though,  in  the  course  of  it,  there  were  several  re- 
ceipts for  money  payments  introduced.  The  result  of 
these  cases  is,  that  where  the  paper  is,  as  it  was  in  this 
case,  offered  in  evidence  to  prove  something  collateral  to 
the  issue  of  payment  or  no  payment,  it  is  receivable. 
The  Court  below  overlooked  this  distinction,  and  im« 
properly  rejected  the  evidence.  The  judgment  of  that 
Court  must  therefore  be  reversed. 

Mr.  Stuart  ffortley  and  Mr.  McNeill  for  the 
respondent : 

The  distinction  contended  for  on  the  other  side  is 
not  applicable  to  the  present  case.  This  paper  can 
only  be  contended  to  be  admissible  on  the  ground  that 
it  is  offered  in  evidence  for  a  purpose  entirely  colla- 
teral to  that  of  proof  of  payment  of  a  sum  of  money. 
But  the  circumstances  of  the  case  do  not  warrant  that 
argument,  nor  do  the  cases  referred  to  support  such  a. 

(j)  17  Law  Joum.,  C.  P.,  158 ;  12  Jurist,  291. 
{k)  15  Mee.  &  Wels.  16 ;  15  Uw  J.  (Ex.)  191. 


292  CASES  IN  THE  HOUSE  OF  LORDS. 

1849.  doctrine  to  the  exteut  to  which  it  is  now  sought  to 
Mathbson    be  applied.     What  is  a  collateral  purpose  withiu  the 

l^^gg^  meaning  of  these  and  other  cases  ?  It  is  a  pur- 
pose purely  collateral  to^  or  in  other  words,  distinct 
from,  the  issue  in  the  cause.  That  was  not  so  here; 
for  the  issue  here  was,  indebted  or  not  indebted.  The 
proof  of  a  balance  at  a  particular  time  was  not  colla- 
teral to  that  issue.  In  the  cases  referred  tOj  the  pur- 
pose for  which  the  paper  was  offered  in  evidence  wai 
in  every  instance  collateral,  or  had  a  stamp  on  it, 
which,  though  of  an  improper  sort,  was  of  sufficient 
value.  In  Grey  v.  Smith  (k)  the  question  in  issue 
was,  trespass  or  no  trespass.  In  Home  v.  Redr 
fearn  (/)  and  in  Tebbutt  v.  Ambler  (m),  the  paper 
was  stamped  as  an  agreement,  and  was  put  in  evidence 
as  such.  Brookes  v.  Davies  (n)  is  not  reported  with 
sufficient  fulness  to  be  relied  on,  and  in  fFiellardr. 
Moss  (o)  no  distinct  issue  of  payment  was  raised. 
There  is  a  reference  in  that  case  to  Jacob  v.  Lind" 
set/  {p)  as  ^^an  authority  for  admitting  the  unstamped 
paper  in  evidence,"  which  is  erroneous,  and  in  /Frf- 
lard  V.  Moss  itself  the  question  was  one  merely  of  the 
correctness  of  the  statement  of  an  account.  On  the 
other  hand,  the  authorities  which  establish  that,  where 
the  essence  of  the  issue  cannot  be  proved  but  by  the 
production  of  a  written  document,  shewing  a  payment 
of  money,  that  document  must  be  stamped,  arc  nume- 
rous. The  cases  of  JRippiner  v.  fFirfght  (y),  lie 
King  v.  The  Inhabilanis  of  Casilemorton  (r).  Haw- 

(k)  1  Camp.  387.  (o)   1  Bing.  134. 

(0  4  Bing.  N.  C.  433.  (p)  1  East,  460. 

(m)  9  Car.  &  P.  CO.  (g)  2  Barn.  &  Aid.  478. 

(«)  2  Car.  &  Pay.  18G.  (r)  3  Barn.  &  AM.  588. 
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kins  V.  fTarre  («),  The  King  v.  Hall  (0,  and  Jardine  1849. 
V.  Payne  (m),  all  establish  this  doctrine.  The  case  of  Mathkson 
The  King  v.  Hall  is  a  very  strong  authority ;  for  ^'^^ 
there  the  Court  refused  to  receive  in  evidence  an  un- 
stamped acknowledgment  of  the  payment  of  money^ 
though  it  was  tendered^  not  to  relieve  the  man  who  had 
paid  the  money  from  his  civil  liability^  but  to  fix  on 
the  person  receiving  the  money  and  writing  the  ac- 
knowledgment, the  guilt  of  having  embezzled  his  mas- 
ter's property.  In  Jardine  v.  Payne  the  Court  refused 
to  look  at  an  insufficiently  stamped  bill  of  exchange 
to  ascertain  the  fact  of  a  particular  indorsement  being 
upon  it.  Lord  Tenter  den  y  in  delivering  the  judgment 
of  the  Court  in  that  case,  said  (v),  "  We  are  of  opinion 
that  an  unstamped  bill,  or  one  improperly  stamped, 
cannot  be  read  to  the  jury  as  evidence  of  the  contract, 
or  any  part  of  it,  in   respect  of  which  the  plaintiff 

sues The  proof  of  the  indorsement  to  the 

plaintiff,  without  that  of  the  contents  of  the  bill,  would 
be  insufficient,  as  the  identity  of  the  bill,  without  that 
referred  to  by  the  defendant's  letter,  could  not  otherwise 
be  shewn.  We  think  therefore,  that  evidence  of  the 
contents  of  the  bill  was  a  necessary  part  of  the  de- 
fendant's title,  and  could  not  be  given  in  evidence  for 
want  of  a  proper  stamp."  And  his  Lordship  after- 
wards added,  that  ^'  that  decision  must  be  considered 
as  overruling  the  case  of  Bishop  v.  Chambre  (w),  which 
had  been  used  as  an  authority  to  shew  that  an  un- 
stamped bill  might  be  referred  to,  to  shew  the  amount 
of  a  debt  where  there  had  been  a  promise  to  pay." 

(#)  3  Bam.  &  Or.  690.  (v)  Id.  670. 

(0  3  Stark.  67.  (w)  Dan8on&  Lloyd.  83. 

(ti)  1  Bam.  &  Ad.  663. 
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1B49.         The  same  principle  had  previously  been  acted  on  io 
Matheson     Wright  v.  Shawcross  (or). 

Ross  '^^^  paper  here  was  to  operate  as  an  acquittance  of  a 

debt,  by  shewing  that  at  a  particular  time  the  account 
stood  in  a  particular  manner,  and  a  certain  bxdance 
forming  part  of  the  account  had  been  paid^  and  it 
therefore  comes  expressly  within  the  spirit  of  the  sta- 
tute.   It   does  so,  even  on  the  supposition  that  the 
payment  of  the  68/.  was  established  by  the  piaintiflP'i 
own   evidence;   for  the  proof  that  the   sum   of  68/. 
formed,  just  before  the  date  of  a  particular  payment, 
the  balance  due,  made  the  proof  of  that  payment  ap- 
plicable to  the  particular  sum,  and  operated  directly  on 
the  issue  in  the  cause.     That  issue  was  indebted  or 
not  indebted ;    and   if  the  defendants   could  by  the 
paper  shew  that  at  a  particular  time   a  certain  sum 
only  was  due,  and  could  by  other  evidence  prove  the 
payment  of  that  or  any  other  sum,  the  paper  was  a 
piece  of   evidence  directly  affecting    the    issue,  and 
therefore  coming  within  the  words  of  the  statute,— 
^^  receipt  or  discharge  given  for  or  upon  the  payment 
of  money."    The  case  of  Birt  v.  Leigh  (y)  shows  how 
these  words  are  to  be  construed,  and  the  circumstancei 
of  that  case  very  much  resemble  those  of  the  present 
There  the  plaintiff  had  done  plasterer's  work,  and  money 
was  paid  weekly  on  account,  and  receipts  were  given 
from  time  to  time  for  the  money  so  paid.  When  the  work 
was  completed,  and  the  balance  owing  was  paid^  the  fot 
lowing  receipt  was  given  :    "  1843,  July  8. — Received 
of  Mr.  6.  L.  the  sum  of  2/.  2^.,  being  the  balance  of 
account  up  to  this  day  for  houses  in  Wellington  Road«" 
The  Court  held  that  this  paper  was  an  acknowledg- 

(x)  2  Barn.  &  Aid.  501  n.         (y)  14  Mee.  &  W.  177. 
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ment  of  a  receipt  of  money  in  satisfaction  of  a  debt,         1M9. 

and  so  required  a  stamp.    There,  as  in  this  case,  the    Matheson 

account  itself  was  made  up  of  a  number  of  pay-bills,        Ross. 

and  the  payment  of  the  balance  was  declared   by  a 

"  receipt  or  discharge."     The  only  difference  between 

the  two  cases  is  the  amount  for  which  the  receipt  was 

given ;  the  principle  in  both  is  the  same,  and  as  the 

paper  here  was  sought  to  be  used  for  a  purpose  which 

necessarily  had  a  strong,  if  not  a  direct  bearing  on  the 

issue  between  the  parties,  it  was  properly  rejected,  and 

the  judgment  of  the  Court  below  must  be  confirmed. 

Sir  J**.  Kelly,  in  reply  : 

It  is  not  denied,  on  the  other  side,  that  if  the  paper 
is  tendered  in  evidence  for  a  purpose  distinctly  colla- 
teral to  that  of  payment,  it  is  admissible  in  evidence. 
But  it  is  said  that  the  purpose  here  is  not  collateral. 
Let  this  case  be  put  on  that  ground.  Suppose  the 
two  pieces  of  paper  to  form  but  one,  and  to  contain,  as 
this  paper  does,  items  of  charge  and  payment  in  the 
ordinary  form  of  an  account,  resulting  in  a  balance  of 
66/.  9^.  4d.,  which  balance  is,  by  a  memorandum  signed 
by  one  of  the  parties,  acknowledged  f o  have  been  paid. 
Under  the  stamp  laws,  there  is  no  doubt  that  this  ac- 
knowledgment, being  unstamped,  would  not  be  admis- 
sible to  prove  the  receipt  of  the  money,  but  it  is  admis- 
sible for  a  different  purpose. 

[Lord  Campbell. — Was  the  question  of  payment  of 
this  sum  wholly  immaterial?] 

It  was.  The  receipt  of  the  money  was  admitted 
aliunde. 

[Lord  Campbell. — How  was  the  question  immate- 
rial when,  by  your  statement  that  the  receipt  of  the 
money  was  admitted  aliunde^  you  shew  that  it  might 
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1S48.         have  been  material  evidence,  and  would  have  been  so, 
Mathkson     bu^  ^hat  it  was  proved  by  other  means  ?] 
R088  ^^  ^^^  proved  by  the  allegations  on  the  plaintiff's 

own  record. — It  was  admitted  on  the  record,  and  on 
his  statement  of  the  evidence. 

[Lord  Brotigham. — But  if  it  was  so  perfectly  immi- 
terial,  how  did  both  parties  allow  the  question  of  the 
admissibility  of  the  paper  to  go  before  the  Court,  as  if 
it  was  the  pivot  of  the  case  ?] 

Because,  though  the  acknowledgment  of  the  pay- 
ment of  this  particular  sum  was  immaterial,  the  p^yer 
of  the  statement  of  the  account,  which  shewed  a  par- 
ticular balance  existing  at  a  particular  period  of  time, 
was  very  material.  Now  it  was  the  statement  of  the  pay- 
ment of  this  sum  which  alone  required  a  stamp,  and 
that  payment  being  admitted  on  the  record,  the  proof 
of  it  was  wholly  immaterial  to  the  defendant's  case, 
and  the  question  under  these  circumstances  is,  whether 
the  paper  tendered  in  evidence  to  prove  a  statement  of 
accounts,  made  up  and  acknowledged  at  a  particular 
time,  was  not  tendered  for  a  purpose  distinctly  collate- 
ral to  that  of  an  acknowledgment  of  the  fact  of  pay* 
ment  of  a  particular  sum  of  money  contained  in  that 
account  ? 

[Lord  Campbell. — This  receipt  would  have  been  ma- 
terial to  prove  the  payment  of  these  (58/.  on  that  par- 
ticular day  ?] 

The  two  facts  stated  on  this  paper  are  distinguisli* 
able.  The  first  is  an  acknowledgment  that  a  balance 
exists  :  that  does  not  require  a  stamp.  The  second  is 
an  acknowledgment  that  the  sum  stated  as  that  balauce 
is  paid  :  that  does  require  a  stamp.  But  if  it  is  merelf 
necessary  for  the  defendants  to  shew  that  there  was  an 
acknowledgment  of  the  existence  of  a  balance,  they 
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may  put  in  a  paper  for  that  purpose,  although  it  is         ^^^^* 
not  stamped,  and  cannot  be  deprived  of  that  acknow-     Mathbson 
ledgment  of  the  general  state  of  the  accounts  on  a  par-         Ross, 
ticular  day,  merely  because  the  paper  contains  an  ac- 
knowledgment of  the  payment  of  a  sum  of  money  which 
they  do  not  want  to  prove. 

[Lord  Campbell. — It  seems  to  me  that  if  the  receipt 
was  admissible^  it  would  afford  material  evidence  on 
the  issue  raised  at  the  trial. 

Lord  Brougham. — And  though  it  might  not  have 
been  wanted  directly  as  a  receipt  for  this  money,  it 
would  have  been  useful  to  you  in  another  way.  Sup- 
pose a  man  says  on  a  paper,  ^^  I  acknowledge  that  there 
is  a  balance  of  100/.^"  and  then  he  adds  a  memorandum 
at  the  top  of  the  paper,  '^  Received  100/.''  Suppose 
the  top  of  the  paper  cut  off.  That  would  clearly  be  an 
acknowledgment  of  the  payment  of  100/.,  and  would 
require  a  stamp.  Suppose  it  could  be  shewn,  by  an 
independent  witness,  that  the  100/.  had  been  paid ;  that 
a  bit  of  paper  would  not  be  necessary  to  one  party  as 
proof  of  payment  of  money.  Still,  if  to  the  other  it 
was  important  to  shew  that  that  was  the  sum  due, 
surely  the  whole  paper,  and  consequently  that  part 
which  contained  the  acknowledgment  of  payment, 
would  be  material  ?] 

No ;  it  would  not.  The  two  things  are  entirely  dis- 
tinct from  each  other ;  nor  does  the  case  supposed  ex- 
actly meet  the  circumstances  of  the  present.  This 
case  is  the  same  as  if  J.  S.  gave  a  receipt,  dated 
"  Fleet  Street y  Ist  January y  1848,"  and  signed  by 
himself.  The  payment  of  the  money  mentioned  in  the 
receipt  could  not  be  proved,  unless  the  receipt  was 
stamped ;   but  to  prove  that  J.  S.  was  in  London  on 
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1849.        the  day  on  which  the  receipt  bore  date,  it  would  be  ad- 
Mathbson    missible  in  evidence. 


V, 

Ross. 


One  of  the  cases  cited  on  the  other  side,  that  of 
Shawcross  v.  While  (a),  exactly  marks  the  distinction 
between  accounts  that  do,  and  those  [that  do  not,  re- 
quire a  stamp  \  for  there  the  entries  of  payments  were 
made  at  the  time  of  payment,  and  in  gradual  reduction 
of  a  previously  ascertained  account.    Of  course  such 
entries  could  not  be  receivable  in  evidence  without  a 
stamp.     Any  memorandum'made  at  the  time  of  pay- 
ment is  an  acknowledgment  of  payment  within  the 
statute.    But  here  the  memorandum  was  made  after 
the  payment.  The  case  of  Brookes  v.  Davies  (b)  must  be 
overruled t  if  this  judgment  is  not  reversed,  and  that  case 
was  referred  to  by  the  Court  of  Queen's  Bench  in  ^ving 
judgment  in  Millen  v.  Dent  (c),  as  a  case  of  authority. 
Birt  V.  Leigh  {d)  has  nothing  to  do  with  the  present  case, 
for  the  mere  question]  there  was,  whether  an  acknow- 
ledgment of  payment  of  a  balance,  made  at  the  moment 
that  balance  was  paid,  was  not  an  acknowledgment  of 
the  receipt  of  a  sum  of  money  ^^  in  satisfaction  of  a 
debt,''  and  therefore  liable  to  be  considered  as  a  receipt 
in  full.    There  too  the  issue  was  payment,  and  accep- 
tance in  full  satisfaction,  and  the  paper  was  offered  as 
the  material  evidence  to  support  that  issue.     Here,  on 
the  contrary,  the  paper  was  tendered  for  no  other  pur- 
pose than  to  prove  a  statement  of  account  agreed  on  at 
a  particular  time,|]and  for  such  a  purpose  it  was  clearly 
admissible. 

(a)  9  Barn.  &  A.  501  n.  (c)  16  Law  J.,  Q.B.,  874 ; 

{h)  2  Car.  &  P.  186.  10  Q.  B.  Rep.  846. 

(rf)  14  Mee.  &  W.  177. 
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The  Lord  Chancellor :  1849. 

The  question  in  this  case  was,  whether  a  document  Matheso? 
which  was  stated  to  be  a  settled  account  as  to  larger  sums^  Ross, 
leaving  a  balance  of  68/.  9s.  4d.j  and  which  purported 
also  to  be  a  receipt  for  that  balance,  was  admissible 
in  evidence  in  a  case  where  it  was  not  tendered  for  the 
purpose  of  proving  the  payment  of  the  68/.,  but  for  that 
of  proving  the  state  of  the  account  at  the  time,  as  set 
out  in  the  paper  which  showed  such  a  balance  to  exist. 

It  is  contended,  on  the  one  hand,  that  as  this  paper 
purports  to  be  a  receipt,  it  cannot  be  admitted  in  evi- 
dence,  because  it  has  not  a  proper  stamp  affixed  to  it. 
On  the  other  hand,  it  is  argued  that  the  paper,  though 
not  admissible  as  a  receipt,  for  the  purpose  of  showing 
the  discharge  of  the  sum  stated  in  it,  is  available  for 
other  purposes, — for  purposes  unconnected  with  the  fact 
of  the  payment  of  that  sum, — such,  for  instance,  as  the 
purpose  of  shewing  the  state  of  the  account  as  it  stood 
before  the  payment  of  that  sum.  Upon  a  consideration 
of  the  cases  that  were  referred  to,  both  in  the  Courts  of 
Scotland  and  of  this  country,  but  principally  in  the 
Ck)urts  of  this  country,  I  find  that  they  often  appear 
very  inconsistent  with  one  another,  and  they  seem,  in 
most  instances,  to  be  so  little  regulated  by  any  fixed  rule 
or  principle,  that  it  would  be  a  hopeless  task  to  endea- 
vour to  reconcile  them.  But,  without  absolutely  recon- 
ciling them,  it  does  seem  to  me  that  from  all  of  them 
one  principle  may  be  extracted,  which  appears  to  have 
influenced  the  minds  of  the  Judges  who  decided  those 
cases,  although,  undoubtedly,  questions  may  be  raised 
upon  many  of  them  as  to  the  mode  in  which  that  prin- 
ciple is  to  be  applied. 

It  is  obvious  that  there  are  three  discriptions  of  do- 
cuments upon  which   this  question   may  be    raised. 
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1S49.  First :  a  mere  simple  discharge  from  an  existing  debt, 
JVUtheson  which  is,  of  course^  within  the  stamp  laws.  Second: 
Ross.  papers  in  cases  where  it  becomes  necessary  to  prove 
payment,  not  for  the  purpose  of  shewing  a  dischargeai 
between  debtor  and  creditor,  but  for  another  and  a  col- 
lateral purpose.  I  must  here  remark  that  that  expres- 
sion, ^^  collateral  purpose,''  seems  to  have  been  very 
much  misunderstood,  and  to  have  led  to  a  great  deal  of 
conflict  and  confusion  to  be  found  in  the  cases.  If  you 
produce  a  receipt,  not  to  shew  the  discharge  of  a  debtor 
by  bis  creditor  from  a  particular  demand^  but  for  the  pur- 
pose of  establishing  some  other  fact  different  from  that 
of  payment  of  the  debt,  you  may  be  said  to  produce  it 
for  a  collateral  purpose.  There  was  a  case  of  this  kind 
where  the  paper  was  produced,  not  for  the  purpose  of 
shewing  that  rent  had  been  paid  by  a  tenant,  but  that 
the  relation  of  landlord  and  tenant  had  existed  between 
the  parties.  That  was,  no  doubt,  a  fact  quite  collateral 
to  the  fact  of  payment.  But  most  of  the  cases  go  to 
shew  this,  that  if,  in  a  particular  instance,  the  matterto 
be  proved  is  the  payment  of  money,  and  the  payment  is 
to  be  proved  by  the  production  of  a  written  document, 
of  an  acknowledgment  of  payment,  or  what  is  called  a 
receipt,  the  stamp  acts  immediately  apply  to  such  do- 
cument so  produced,  and  for  such  a  purpose,  whether  it 
is  for  the  direct  purpose  of  proving  payment  as  a  dis- 
charge between  debtor  and  creditor,  or  whether  it  is  for 
an  indirect  and  collateral  purpose,  as  to  shew  some  right 
in,  or  advantage  belonging  to,  a  party,  in  consequence  of 
such  payment ;  where,  for  instance,  a  matter  collateral  ii 
to  be  proved  by  the  proof  of  the  fact  of  payment,  and 
that  fact  of  payment  is  established  by  a  receipt,  such  a 
case  is  clearly  within  the  provisions  of  the  Stamp  Acts. 
That  however  is  not  the  present  case,  but  this  explana- 
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tion  of  the  acts  does,  in  ray  mind,  tend  very  much  to  re-         1849. 
concile  many  of  the  cases  which  have  been  referred  to,     Matheson 
and  which,  at  first  sight,  appear  hardly  to  be  recon-        Ross, 
cileable  with  each  other. 

The  third  class  of  cases  appears  to  me  to  be  that 
within  which  the  present  falls.     Where  the  document 
purports  to  be,  on  the  face  of  it,  a  receipt,  and  indeed 
is  so^  but  also  purports  to  be  something  else,  as  in  cases 
where  debtor  and  creditor  accounts  appear  set  out  be- 
tween the  parties,  making  a  certain  balance  due,  and 
the  paper  contains  a  receipt  fox  the  supposed  balance, 
whether  that  balance  was  paid  in  money  or  only  settled 
in  account,  if  the  object  of  the  parties  is,  not  to  prove 
the  fact  of  that  particular  balance  having  been  paid,  but 
merely  to  shew  (hat  the  parties  to  the  account  acknow- 
ledged the  state  of  the  account  to  have  been  such  and 
such  at  a  particular  moment,  the  paper  may  be  produ- 
ced for  this  purpose,  whether  the  money  has  been  paid 
or  not.     Suppose  that  the  account  stood  without  any 
receipt  or  payment,  that  the  balance  existed  but  had 
not  been   paid,   and   the   parties   had  merely  agreed 
to  ascertain  how  the  account  stood,  or  was  to  be  ren- 
dered, at  a  particular  time^  and  supposed  that  the  items 
of  the  account  thus  rendered  exactly  balanced  each 
other^  then  there   would  be  no  payment,  for  though 
there  might  be  the  signature  of  the  parties  to  the  docu- 
ments, there  would  be  nothing  like  a  receipt,  and  conse- 
quently nothing  to  require  a  stamp.     That  is  exactly 
the  present  case,  except  that  here  we  have  something 
added,  which  purports  to  be  a  receipt  for  the  balance. 
But  I  cannot  find  any  argument  for  warranting  the  con- 
clusion that,  because  a  paper  which  purports  to  be  a 
receipt  cannot  be  used  without  a  stamp,  that  paper  can- 
not be  used  for  another  object,  the  purport  of  which  is 
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1849.         equally  apparent  on  the  face  of  it,  and  for  which  no 
Matheson    stamp  is  necessary.     I  cannot  find  this  conclusion  war- 

Vm 

Ross.        ranted  by  any  language  in  the  Stamp  Acts  or  by  any 
authority  in  the  decided  cases. 

In  this  case  we  have  a  debtor  and  creditor  account, 
which  must  of  course  have  been  taken,  and  which  is 
sworn  indeed  to  have  been  taken,  from  the  books  of  the 
parties.  If  one  of  these  parties  had  signed  a  book  in- 
stead of  signing  a  paper,  acknowledging  the  state  of  the 
accounts,  can  any  one  doubt  that  that  would  have  been 
evidence  against  the  party  signing  it?  The  items  of 
payment  occurring  in  an  account  do  not  require  a  stamp; 
no  one  contends  that  they  do.  The  acknowledgment 
of  the  state  of  the  account  as  it  stands  in  the  book,  is 
the  same  as  it  appears  on  the  face  of  the  paper  which 
is  signed,  and  this  document  thus  made  out,  and  recog- 
nised, and  acted  upon,  and  signed  by  the  parties,  is  good 
evidence  of  the  state  of  the  account,  and  is  tendered  in 
evidence  for  that  purpose,  and  for  that  purpose  only, 
and  for  that  purpose  only  is  admissible. 

Without  attempting  to  go  through  the  various  cases 
which  have  been  referred  to,  it  appears  to  me  that  the 
principle  I  have  stated  will  reconcile  many  of  them 
(though  with  respect  to  some,  that  might  be  a  difficult 
task),  as  it  steers  entirely  clear  of  the  Stamp  Acts,  which 
beyond  all  doubt,  it  is  the  duty  of  all  courts  to  support, 
so  far  as  the  legislature  intended  they  should  be  suppor-  • 
ted,  but  which  all  courts  must  be  anxious  not  to  stretcla 
beyond  proper  limits,  so  as  to  exclude  evidence  whicbz 
justice  to  the  parties  requires  should  be  admitted, 
does  not  appear  to  me  that  we  shall  at  all  infrin 
upon  the  intentions  of  the  legislature,  as  declared  in  th^ 
provisions  of  the  Stamp  Acts,  if  we  hold  the  docume=a 
in  this  case  to  be  admissible  in  evidence,  so  far  as  rr— 
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lates  simply  to  the  statement  of  an  account,  and  so  far  as         1849. 
it  is  not  produced  for  the  purpose  of  proving  the  receipt    Mathbson 
of  money.    1  am  therefore  of  opinion  that  the  paper        Ro'gs. 
was  properly  received  in  evidence  at  the  trial,  and  that 
the  Second  Division  of  the  Court  of  Session  erred  in 
rejecting  it. 

Lord  Brougham : 
I  am  of  the  same  opinion.  It  is  undoubtedly  the 
duty  of  all  Courts  to  protect  the  revenue,  and  to  see 
that  the  intentions  of  the  Legislature  in  that,  as  in  other 
matters,  are  carried  into  effect.  But  it  is  not  the  duty 
of  the  Courts  to  strain  the  construction  of  these  Stamp 
ActSj  and,  without  regarding  what  was  the  real  object 
of  the  Legislature,  to  extend  their  provisions,  and  so 
to  deprive  parties  of  the  means  of  evidence,  by  which 
they  might  maintain,  on  the  one  side  or  on  the  other, 
their  lawful  contentions  before  courts  of  justice.  To  do 
so  would  be  to  make  the  courts  instrumental,  not  only  in 
inflicting  injustice,  but  in  levying  many  duties  which 
were  not  intended  to  be  imposed  upon  the  subject,  and 
would  be  adding  a  grievance  to  the  grievances  which3 1 
am  much  afraid,  we  must  admit  that  all  taxes  naturally 
occasion,  be  they  ever  so  closely  kept  to  their  original 
intention,  and  be  the  law  which  imposes  them  ever  so 
considerately  or  mildly  administered.  This  being  the 
rule,  that  we  ought  only  to  effectuate  the  intention  of  the 
Legislature,  and  not  to  strain  it,  giving  a  larger  scope 
to  what  is  enacted  than  the  Legislature  intended  should 
be  given ; — this,  I  say,  b^ng  the  general  rule,  we  come 
to  consider  whether  the  decision  of  the  Court  below. 
In  the  present  case,  has  not  gone  to  the  outside  of  that 
rule,  and  imposed  the  obligation  of  putting  a  stamp  upon 
a  paper  not  wanted  to  be  used  as  a  receipt,  but  wanted 
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IS'jQ.         for  another  and  an  entirely  different  purpose.      1  have 
Matheson     looked  very  carefully^  as  my  noble  and  learned  friend 

„  ^'  near  me  has  done,  into  the  different  cases  which  have 

Ross.  ' 

been  cited  in  the  argument  here^  and  which  were  cited, 
and,  I  must  say,  dilligently  and  carefully  examined,  in 
the  Court  below ;  and  1  have  found  it  absolutely  hope- 
less to  attempt  to  reconcile  all  of  them.  Some  of  these 
cases  are  only  Nisi  Frius  cases,  such  for  instance  as 
The  King  v.  Hall  (a),  tried  before  Mr.  Justice  Bof- 
ley^  and  Brooks  v.  Davies  (i),  tried  before  Lord  fFj^n" 
fordy  and  Tebbutt  \,  Ambler  {c)^  tried  before  Lord 
Defiman  ;  while  others,  such  as  Home  v  ,lted/eam  (rf), 
The  King  v.  The  Inhabitants  of  Cast lemorton  («),  and 
Hawkins  v.  fFarre  (/),  and  Jardinev,  Payne  (g),  and 
Goodyear  Y,  Simpson  {h)  were  decided  in  Banc.  Now 
all  these  cases  I  have  carcfuUy  examined,  and  I  have 
found  it  impossible  altogether  to  reconcile  them  ;  but  I 
agree  with  my  noble  and  learned  friend,  that  the  rule 
which  we  are  disposed  to  follow  in  this  case,  will  go,  as 
nearly  as  circumstances  will  permit,  to  effect  that  ob- 
ject. The  rule  I  take  to  be  this :  that  where  a  paper 
is  used  for  the  purpose  of  proving  the  receipt  of  money 
in  any  way,  it  requires  a  stamp,  and  when  it  is  said 
that  if  it  is  used  for  a  collateral  purpose,  it  may  be 
given  in  evidence  without  a  stamp,  that  argument  must 
be  taken  with  the  restriction  which  I  now  put  upon  it, 
for  if  it  is  sought  to  be  used  as  evidence  of  the  payment  of 
money  in  any  way,  it  is  a  receipt,  and  is  used  as  a  receipt, 
and  therefore  requires  a  receipt  stamp  before  it  can  be  so 

(fl)  3  Stark.  67.  (/)  3  Barn.  &  Cr.  690. 

(6)  2  Car.  &  P.  186.  {g)  1  Bar.  &  Ad.  668. 

(c)  9  Car.  &  P.  60.  (A)   15  Law  J.,  Ex.,  191  ; 

id)  4  Bing.  N.  C.  433.  15  Mee.  &  Wels.  16. 
(e)  3  Barn.  &  Aid.  588. 
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used.  Some  of  the  cases  therefore  which  state^  as  an  184^. 
exception  to  the  rule,  the  use  of  a  receipt  for  a  colla-  Mathbson 
teral  purpose,  in  which  case  they  say  it  does  not  re-  Rqss, 
quire  a  stamp^  must  be  considered  as  stating  the  mat- 
ter in  a  very  vague,  if  not  unintelligible  way,  because 
it  may  be  for  a  collateral  purpose,  and  yet  if  the  paper 
is  used  in  a  way  to  confer  on  the  party  producing  it  a 
benefit  on  account  of  the  pf oof  of  payment  of  money, — 
a  benefit  mixed  up  with  the  receipt  or  payment  of  mo- 
ney, so  that  upon  the  whole  the  receipt  of  money  is  the 
matter  for  which,  or  in  respect  of  which,  or  connected 
with  which,  the  paper  is  used,  it  requires,  past  all 
doubt,  a  stamp ;  because  it  is,  in  one  way  or  another, 
used  as  a  receipt.  But  the  same  document,  used  for  a 
totally  different  purpose,  is  not  to  be  regarded  as  a  re- 
ceipt. It  is  not  then  used  as  a  receipt,  and  conse- 
quenly  need  not,  as  a  condition  precedent  to  being  ad- 
mitted in  evidence,  bear  a  stamp  upon  it.  Suppose  an 
account  is  produced,  in  which  there  are,  on  the  one 
side,  payments  made  by  the  party  tendering  it,  and,  on 
the  other,  debits  to  him,  and  in  like  manner  credits  and 
debits  in  the  account  of  the  other  party,  is  it  to  be  said 
that  that  account  must  have  a  receipt  stamp  to  every 
one  entry  of  payment  ?  Most  certainly  not.  Then 
suppose  the  balance  of  the  whole  of  this  account  to  be 
stated  at  the  end,  that  balance  being  made  out  by  com- 
paring the  right  and  left  hand  sides  together,  it  is 
not  to  be  said,  because  the  account  states  a  balance 
against  one  party  and  in  favour  of  the  other,  that 
is,  so  far  as  the  latter  is  concerned,  an  acknow- 
ledgment of  the  receipt  of  all  the  money  short  of 
the  balance,  such  as  requires  a  stamp,  nor,  if  the 
debit  and  credit  side  tally  exactly  with  each  other,  so 
that  there  is  no  balance,  there  being  yet  many  entries 
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\M9.         of  payment  on  each  side  of  the  account,  can  it  be  con* 
Matiibson     tended  that  such  an  account  would  require  a  stamp  for 

«  ^'  each  of  the  entries  of  payment.     One  test  whether  such 

a  paper  as  was  produced  in  this  case  is  used  as  a  receipt 
or  lot,  is  this :  would  not  the  paper,  as  a  statement  of 
account  between  the  parties,  have  been  a  perfectly  good 
document  to  prove  the  case  ?  If  so^  was  it  made  to  that 
extent  less  so  by  the  fact  of  having  something  else  added 
to  it  ?  Suppose  you  had,  with  a  pair  of  scissors,  cut 
off  the  receipt  altogether,— cut  off  the  receipt  and  the 
names, — most  undoubtedly  it  would  have  been  admis- 
sible. Well  then,  here,  though  the  receipt  was  pro- 
duced, it  was  not  used  as  a  receipt,  but  for  another  and 
an  entirely  different  purpose,  —for  a  purpose  which,  as  a 
statement  of  account  between  the  parties,  was  a  per- 
fectly lawful  purpose.  If  then  it  was  not  used  as  a 
receipt,  a  stamp  was  not  necessary  to  render  it  admis- 
sible. On  the  whole,  therefore,  I  am  of  opinion, 
though  reluctantly,  as  the  case  was  very  carefully  con- 
sidered in  the  Court  below,  that  this  judgment  must 
be  reversed. 

Lord  Campbell: 
With  respect  to  this  question  of  evidence,  my 
opinion  is,  that  if  a  document,  purporting  to  be  a  re- 
ceipt, but  unstamped,  is  offered  in  evidence  during  a 
trial,  if  it  would  be  evidence  when  stamped  as  a  receipt 
to  establish  any  point  that  is  litigated  between  the 
parties,  it  cannot  be  received  for  a  collateral  purpose, 
merely  because  of  the  party's  saying,  "  I  offer  it  for  i 
collateral  purpose  only,  so  you  must  take  the  receipt 
part  as  not  written."  I  think  that  you  cannot,  in 
that  manner,  abstract  a  part  of  the  document,  and  give 
the  rest  in  evidence.  The  criterion  therefore,  seems  to 
me  to  be,  not  whether  the  party  seeks  to  make  use  of 
it  as  a  receipt,  but  whether  it  can  be  made  use  of  to 
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settle  any  question  of  payment  of  credit  or  debits  liti-  1849. 
gated  between  the  parties  ;  and,  in  this  case,  bad  this  Mathbson 
sum  of  68/.  9s.  4rf.  been  in  dispute,  I  should  have  j^^^^ 
thought  tbat  this  document  would  not  have  been  re- 
ceivable in  evidence  for  any  collateral  purpose.  Just 
observe  the  danger  that  would  arise  from  holding  the 
reverse.  Can  a  Judge  say  to  the  jurymen,-  '*  You  are 
to  discharge  from  your  mind  every  thing  that,  on  the 
face  of  the  paper,  applies  to  the  receipt  of  money  ;  it 
is  not  upon  stamped  paper,  and  it  is  not  therefore  le- 
gally in  evidence,  although,  if  stamped,  it  would 
have  decided  the  controversy  between  the  parties  : 
but  you  may  look  at  the  other  part  of  the  paper, 
and  that  other  part  you  must  apply  to  another  and 
a  collateral  purpose?"  It  would  be  found  difficult 
to  adopt  such  a  course,  and  dangerous  to  rely  on 
its  success.  I  find  no  case  that  has  gone  so  far  as 
to  lay  down  a  doctrine  of  that  kind  ;  because,  although 
the  language  of  the  Judges  is,  that  the  paper  may  be 
given  in  evidence  for  a  collateral  purpose,  still,  upon 
carefully  examining  the  various  cases  that  have  been 
cited,  and  in  which  the  expression  has  been  employed, 
it  will  appear  that  in  none  of  them  could  the  paper  have 
been  used  to  prove  any  issue  of  debit  or  credit  of  a 
particular  sum  that  had  been  taken  between  the  par- 
ties. In  the  present  case  it  was  wholly  useless  for 
such  a  purpose. 

I  think  therefore,  and  I  am  very  glad  to  think  so, 
that,  consistently  with  the  notions  I  have  always  enter- 
tained, and  consistently  with  the  principles  to  be  de- 
duced from  decided  cases,  this  paper  is  admissible  in 
evidence,  because  it  does  not  prove  or  tend  to  prove  any 
issue  as  to  the  paymeutof  a  particular  sum  raised  between 
these  parties.  It  is  quite  clear  that  the  justice  of  the 
case  requires  its  admission,  and  1  should  therefore  have 


90B  CASBS  IN  THE  HOUSE  OF  LORDS. 

]  849.  deeply  regretted  to  feel  myself  under  the  necessity  of  say- 
Mathbson  ^^g  ^^^^  i^  ought  not  to  be  admitted.  The  learned  Judge 
Ross  ^^^  presided  at  the  trial  states  the  question  on  the 
objection  to  the  admissibility  of  the  paper  in  these 
terms  :  ^^On  the  part  of  the  defenders  it  was  cod- 
tended,  that  as  the  payment  of  the  particular  sum  of 
68/.  9s.  4d.  had  been  admitted^  and  as  that  sum  was  not 
included  in  the  demand  made^  the  paper  in  question 
was  in  no  sense  whatever  used  to  instruct  payment  of 
that  sum,  the  payment  of  that  sum  not  being  a  matter 
in  dispute  between  the  parties/' 

Upon  this  statement  I  come  to  this  conclusion^  that 
the  payment  of  that  sum  was  wholly  immaterial ;  that 
it  was  not  in  question  between  the  parties ;  and  there- 
fore^ that  if  the  receipt  had  been  stamped^  it  would 
not  have  been  available  as  a  receipt.  That  being  the 
case,  it  comes  within  the  principle  which  I  have 
before  stated,  and  which  I  believe  to  be  the  sound  one, 
that  as  it  would  have  been  of  no  benefit  as  a  receipt  if 
stamped,  it  may  be,  though  unstamped,  received  in  evi- 
dence. This  removes  the  case  from  what  seems  to  me 
the  dangerous  ground  of  resting  its  admissibility  on  the 
party's  assertion  that  he  produces  it  for  a  collateral 
purpose. 

Under  these  circumstances,  I  quite  concur  as  to 
what  ought  to  be  the  result  of  this  appeal.  I  thmk 
that  this  document,  although  it  contains  a  receipt  for 
this  sum,  the  balance  of  68/.  9s.  4c/.,  as  it  could  not,  even 
if  stamped,  have  been  used  for  any  purpose  repec- 
tiug  the  payment  of  that  sum,  ought  to  have  been 
received  for  the  collateral  and  wholly  distinct  purpose 
of  identifying  the  statement  of  the  accounts  made  at  a 
certain  period  of  time  between  these  parties. 

Interlocutor  reversed,  and  verdict  in  the  Court  below 
ordered  to  be  entered  up  for  the  appellants. 
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William  M*Ewan  and  Sons     •  .     Appellants.  March  13, 20. 

James    and    Archibald    Smith,    andl  „ 

Others     ....     jRespondents. 

Tlie  giving  of  a  delivery  order  does  not^  without  some  positive  Sale  o/goock, 

act  done  under  it,  operate  as  a  constructive  delivery  of  the  Delivery 

order 
goods  to  which  it  relates,  nor  deprive  the  owner  of  the  goods,   tt^j^,   .. 

who  gave  it,  of  his  right  of  lien  for  their  price,  even  as  against 

the  claims  of  a  third  person  who  has  bond  fide  purchased  them 

from  the  original  vendee. 

S,,  the  owner  of  sugars,  sold  them  to  B,,  to  whom  he  gave  a 
delivery  order  addressed  to  his  agent  A.,  and  took  a  bill  of 
exchange  in  payment  of  the  price.  B,  sold  the  sugars  to 
M.,  and  transferred  to  him  the  delivery  order.  The  sugars 
were  in  the  warehouse  of  L.,  in  whose  books  they  were  en- 
tered as  received  by  him  "  from  ^4.,  on  account  of  8.*'  The 
sugars  were  weighed  and  invoiced  by  A.  upon  the  order  of  S. 
Neither  B,  nor  M.  took  any  steps  to  act  on  the  delivery  order, 
till  a  rumour  arose  of  S.'s  insolvency,  when  Af .  presented  the 
order  to  A,,  and  received  ftx)m  him  a  fresh  order,  addressed  to 
L,,  the  warehouse  keeper.  Before  the  sugars  could  be  actu- 
ally delivered  under  this  order.  A,  removed  them,  under  the 
direction  of  S. : 

Held,  affirming  the  judgment  of  the  court  below,  that  the  pos- 
session of  the  goods  had  never  been  changed,  and  that  S, 
might  still  enforce  upon  them  his  Hen  as  vendor. 


t»^ 


1  HIS  was  an  appeal  against  a  decree  of  the  Court  of 
Session,  in  a  suit  in  which  the  appellants  had  claimed 
possesion  of  forty-two  hogsheads  of  sugars,  under  the 
following  circumstances : — The  sugars  in  question  were 
originally  the  property  of  the  respondents  who  had  im« 
ported  them.     James  Alexander  acted,  at  Greenock^  as 
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the  agent  for  the  respondents.  On  the  sugars  arriving 
there^  in  July  1843^  he  put  them  into  a  bonded  ware- 
bouse  belonging  to  Messrs.  Little  and  Co.,  where  they 
were  entered  as  ^^  received  from  James  Alexander  for 
J.  and  A.  Smith**  The  respondents  afterwards  en- 
tered into  a  contract  for  the  sale  of  these  sugars  to 
Messrs.  James  Bowie  and  Co.,  and  gave  them  the  usual 
delivery  order  in  these  terms,  addressed  to  Mr.  Alexan- 
der,  their  agent :  "  Glasgow^  15  Atig.  1843.  You  will 
please  deliver  to  the  order  of  Messrs.  James  Bowie  and 
Co.,  the  under-noted  42  hhds.  of  sugar,  ex,  St.  Mary^ 
from  Jamaica^  in  bond.''  The  contract  for  sale  was 
alleged  to  have  been  at  first  for  cash,  with  an  allowance 
of  two  per  cent,  discount,  but  afterwards  the  respon- 
dents consented  to  take  a  bill  at  four  months.  On  the 
15th  of  September y  1843,  Messrs.  Smith  wrote  to  Alex^ 
ander,  ^^we  will  thank  you  to  weigh  over  the  forty-two 
hogsheads  of  sugar,  ex.  St.  Mary,  sold  to  Messrs.  t/ames 
Bowie  and  Co.,  15th  ult.,'^  to  which  Mr.  Alexander  ans- 
wered, ^^  Messrs.  J.  Bowie  &  Co.'s  agent  has  got  do  or- 
der of  delivery  yet  for  the  forty-two  hogsheads  of  sugar, 
and  cannot  receive  them ;  it  would  be  as  well  for  you  to 
let  these  gentlemen  know,  that  I  will  weigh  them  over  on 
Monday  or  Tuesday.*'  On  the  18th  of  September, 
Smith  &  Co.  wrote  to  Alexander,  acknowledging  this 
letter,  and  saying,  *^  Bowie  and  Co.  promised  to  forward 
order  of  delivery  for  the  forty-two  hogsheads  of  sugar 
to  their  agent  at  Greenock,  on  Saturday,  and  we  hope 
they  are  by  this  time  weighed  over,  as  we  are  anxious 
to  forward  account  sales  as  soon  as  possible.''  On  the 
19th  of  September,  Alexander  wrote  to  say,  "I  enclose 
weights  of  the  forty-two  hogsheads  of  sugar,  Messrs. 
Bowie  and  Co.'s  agent  haring  no  word  about  them,"  and 
together  with  this  letter  he  sent  his  own  account  for 


\ 


CASES  IN  THE  HOUSE  OF  LORDS. 


311 


money  paid  for  warehouse  rent^  and  likewise  bis  deli- 
very charges.     The  weight   note   in  this  letter  was 
headed,  **  Weights  of  forty-two  hhds.  of  sugar,  ex.  St, 
Mary^  Jamaica^  delivered  Messrs.  James  Bowie  and 
Co.,  per  order,  15th  Aug.  1843."    The  respondents,  on 
this  weight  note,  made  out  their  invoice  to  Bowie  and 
Co.,  which  invoice  was  however  dated  as  of  the  15th  of 
August  J  the  day  of  the  sale.      On  the  25  th  of  Sep  tern- 
ber,  the  appellants,  to  whom  Bowie  and  Co.  liad  in  the 
meantime  sold  the  sugars,  sent  to  the  office  of  Alex- 
ander^  and  produced  the  original  delivery  order  of  the 
respondents,  which  had  been  given  by  the  respondents 
to  Bowie  and  Co.,  and  by  Bowie  and  Co.  transferred 
to  the  appellants,  and  which  had  been  expected  by 
Alexander  as  his  authority  for  weighiqg  the  sugars. 
The  respondents  then  received  from  Mr.  Alexander's 
clerk  the  following  note :  •^  Delivered  to  the  order  of 
Messrs.  /Fl  M^Ewan  and  Sons,  this^date,  forty-two 
hogsheads  of  sugar,  ex.\St.  Mary.     James  Alexan^ 
deVy  per  J,  Adams.*' 

The  respondents  about  this  time  heard  that  Bowie 
and  Co.  were  in  difficulties,  and  thereon  wrote,  upon  the 
26th  of  September y  to  Alexander ^  in  the  following  terms : 
"  I  have  just  heard  of  Bowie  and  Co's  failure.  Take  im- 
mediate steps  to  secure  our  forty-two  hogsheads  of  sugar, 
ex.  St.  Maryy  lately  sold  them,  if  they  are  still  in  the 
warehouse ;  take  a  man  of  business  with  you  to  attend 
to  this  without  delay."     In  fact,  although  the  note  given 
by  Alexander's  clerk  contained  the  word  "  delivered,'* 
the  sugars  had  not  been  removed  from    the  bonded 
warehouse  of  Messrs.  LittUy  and  there  was  some  doubt 
whether  the  word  had  not  been  originally  written  "de- 
liver," and  the  last  two  letters  added  afterwards.   Alex- 
andery  upon  the  receipt  of  this  note  from  the  respon- 
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1849.         dents,  removed  the  sugars  from  Messrs.  I^ittle^^  to 
M'EwAN      Messrs.  Kerr's  warehouse,  and,  on  the  26th  of  Sep- 
Smith        Member,  wrote  to  the  respondents   the   following  let- 
ter: '^  I  have  got  all  the  papers  passed   through  the 
Custom  House  for  transferring  the  forty -two  hogsheads 
of  sugar,  ex.  St,  Mary^  and  they  will  be  removed  im- 
mediately after  1(3  o'clock  to-morrow.     They  appear 
now  in  the  Custom  House  books  as  removed.    I  will 
attend  to  your  instructions  regarding  these  sugars,  and 
I  will  take  care  in  the  meantime  that  no  person  hai 
anything  to  do  with  them."     On  the  morning  of  the 
27th  of  September  the  actual  removal  took  place,  and 
with  the  sugars  Alexander  wrote  the  following  note  to 
Kerr:  *^I  have  put  into  your  warehouse  this  day,  on 
account  of  Messrs. «/.  and  A.  Smith  and  Co.,  Glasgow, 
forty-two  hhds.  of  sugar,  ex.  St.  Mary,  and  I  request 
you  will  not  deliver  them  to  any  one  without  my  order 
as  agent  for  these  gentlemen."   The  authority  to  remove 
was  obtained  from  the  Custom  House  by  Alexander,  in 
his  own  name  alone,  and  the  entry  of  the  sugars  in  the 
books  of  the  new  warehouse  was  in  the  same  form.    On 
the  27th  of  September  he  wrote  to  the  appellants  the 
following  account  of  the  transaction  : 

*^The  forty-two  hogsheads  sugar  have  been  removed 
to  another  warehouse,  and  I  have  intimated  to  the  pro- 
prietor of  said  warehouse  that  he  is  to  hold  them  to 
your  order. 

"  The  order  for  these  sugars  was  presented  on  the 
evening  of  the  25th  inst.,  in  the  usual  way ;  but  the 
young  man  that  came  with  it  from  the  agents  of 
Messrs.  fFilliam  APEwaUy  Sons,  and  Co.,  said  that 
he  wished  them  put  in  my  books  as  delivered  to  these 
gentlemen ;  and  from  the  order  of  delivery  being 
transferred  to  them,  my  young  man  (for  I  was  not 


CASES  IN  THE^  HOUSE  OF  LORDS. 


313 


within  at  the  time)  noted  in  the  little  hook  in  which         1849. 
the  weights  are  taken  when  weighing  over,  ^delivered      M'Ewan 
to  Messrs.  TFilliam   M'Ewan^  Sons,   and   Co.,   per  ^^^    ^'^^^ 
order  of  25th  September y  1843/  and  at  their  request 
he  gave  them  a  slip  of  paper  to  this  effect : — 

"  '  Greenock,  2bth  September,  1843. 
"  *  Delivered  to  Messrs.  TFilliam  M^Ewan,  Sons, 
and  Co.,  this  date, 

i.  *vv 

«  *  WH  12")  42  hhds.  sugar,  ex.  St.  Mary,  from  Ja- 

"  '  D  30  J      maica. 

"  *P.  Jambs  A^lexander, 
*^  ^  John  Adams.* 

"  This  was  done  without  any  thought  that  any  thing 
was  wrong,  although  it  is  not  the  custom  in  transfer 
orders   to   ask   such   a  thing  to  be  done ;    but  they 
neither  intimated  to  any  officer  of  customs,  nor  to  the 
agent  for  the  warehouse,  that  they  wished  them  trans- 
ferred or  stopped  in  any  way ;  and  this  was  done  in 
your  behalf  as  soon  as  I  received  your  letter,  which 
was  about  half-past  eleven,  first,  verbally,  and  then  by 
letter  to  custom-house  officers  and  warehouse  agent ; 
and  in  the  regular  import  book  which  I  keep,  where 
all  the  purchasers'  names  are  marked,  they  are  neither 
marked  off  to  one  party  nor  another,  with  the  excep- 
tion of  the  first  ten  hogsheads  to  Bowie  and  Co.,  my 
young  man  being  just  in  the  act  of  marking  them  off 
when  your  letter  came.    I  will  be  very  glad  if  I  can 
give  you  any  further  explanation  in  this  matter.*' 

On  the  29th  September  the  appellants  presented  in 
the  usual  form  a  petition  to  the  sheriff  of  Renfrew- 
shire,  in  which,  according  to  the  Scotch  form,  Alex- 
ander was  joined  with  Smith  and  Co.  as  a  defender, 
praying  that  the  sugars  might  be  ordered  to  be  re- 
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stored  to  tbem.  l*he  cause  was  heard  in  the  She- 
riff's Court,  and  the  final  decree  of  that  Court  wu, 
''  that  in  respect  that  the  sugars  in  question  had  neFer 
come  into  the  possession  of  M^Ewan  and  Co.  by  de- 
livery, either  actual  or  constructive,  the  petition  was 
dismissed,  with  costs/' 

This  decree  was  duly  removed  into  the  Court  of 
Session,  where  the  judgment  of  the  Sheriff  was,  first, by 
an  interlocutor  of  the  Lord  Ordinary  fPoody  and  after- 
wards by  the  opinions  of  all  the  Judges  (except  Lords 
Cuninghame^  Moncreiff't  and  Ivory) j  afifirnied,  and  a 
decree  made  accordingly. 

The  present  appeal  was  brought  against  that  decree. 

Mr.  Turner  and  Mr.  Anderson  for  the  appellants: 
The  judgment  of  the  Court  below  proceeded  upon 
the  provisions  of  the  5  &  6  Vict.,  c.  39,  s.  1,  whidi 
was  passed  to  amend  and  render  effectual  the  6  G.  IV., 
c.  94,  s.  12,  on  the  construction  of  which  some  dis- 
cussion had  arisen  in  the  Courts  in  JSn^/aitcf  (a)«  It 
was  the  intention  of  these  statutes  to  give  an  absolute 
right  of  possession,  and  a  power  to  dispose  of  goods  to 
parties  who  were  only  in  the  apparent  possession  tA 
such  goods,  being  merely  entrusted  with  them  as 
agents  for  the  original  owners.  This  intention  of  the 
Legislature  is  fully  expressed  in  the  preamble  of  the 
Statute  of  the  5  &  6  Vict,  (i)     Here  the  letter  of  the 

(a)    See  Hatfeild  v.  Phillips,  12  CI.  &  Fin.  843. 

(J))  Which,  after  reciting  the  6  G.  4.  c.  94,  says,  "And 
M'hereas  advances  on  the  security  of  goods  and  merchandite 
have  become  a  usual  and  ordinary  course  of  business,  and  it 
is  expedient  and  necessary  that  reasonable  and  safe  Cadlitici 
should  be  afforded  thereto,  and  tliat  the  same  protectio&  and 
validity  should  be  extended  to  bond  fide  advances  upon  goodi 
and  merchandize  as  by  the  said  recited  act  is  given  to  talei> 
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15th  of  August  gave  to  Alexander  a  complete  right  oi 
dealing  with  the  goods^  and  fully  entrusted  him  with 
them^  according  to  the  intention  of  the  statute.  Nay^ 
more ;  Bowie  and  Co.  became,  and  were  by  that  letter 
declared  to  be,  the  owners  of  the  goods^  for  Alexander 
was  directed  to  deliver  the  goods  to  them.  If  so,  their 
title  to  possession  was  complete  from  that  time.  Then 
comes  the  question  whether  they  did  not  obtain  at 
least  a  constructive  possession  of  the  goods.  The 
answer  to  that  question  must  be  in  the  affirmative. 
The  goods  were  lying  in  the  bonded  warehouse  of 
Little  and  Co.^  in  the  name  of  Alexander.  It  is  true 
that  the  entry  in  Messrs.  Little* 9  books  was  ^^  Alex^ 
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and  that  owners  entrusting  agents  with  the  possession  of 
goods  and  merchandize,  or  of  documents  of  title  thereto, 
should  in  all  cases  where  such  owners  by  the  said  recited  act 
or  otherwise  would  be  bound  by  a  contract  or  agreement  of 
sale,  be  in  like  manner  bound  by  any  contract  or  agreement 
of  pledge  or  lien  for  any  advances  bond  fide  made  on  the  secu- 
rity thereof:*'  and  then,  reciting  that  much  litigation  had 
arisen  on  the  construction  of  the  recited  act,  it  provides  that, 
"  from  and  after  the  passing  of  this  act,  any  agent  who  shall 
thereafter  be  entrusted  with  the  possession  of  goods,  or  of  the 
documents  of  title  to  goods,  shall  be  deemed  and  taken  to  be 
the  owner  of  such  goods  and  documents,  so  far  as  to  give 
validity  to  any  contract  or  agreement  by  way  of  pledge,  lien, 
or  security  bond  fide  made  by  any  person  with  such  agent  so 
entrusted  as  aforesaid,  as  well  for  any  original  loan,  advance, 
or  payment  made  upon  the  security  of  such  goods  or  docu- 
ments, as  also  for  any  further  or  continuing  advance  in  re- 
spect thereof ;  and  such  contract  or  agreement  shall  be 
binding  upon  and  good  against  the  owner  of  such  goods,  and 
all  other  persons  interested  therein,  notwithstanding  any 
person  claiming  such  pledge  or  lien  may  have  had  notice  that 
the  person  with  whom  such  contract  or  agreement  is  made  is 
only  an  agent." 


^16 
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1B49.  ander  for  Smiik"  but  that  recogDition  of  him  as 
M'EwAN  agent  only  brings  him  within  the  last  words  of  the 
SifiTu.  provision  in  the  statutes.  He  was  entrusted  with  the 
goods,  and  had  the  goods  and  the  title  to  them  in  his 
possession.  The  order  to  him  was  in  substance  a 
delivery  order,  and  the  most  positive  recognition  ctf 
the  absolute  title  of  Bowie  and  Co.  to  these  goods  wu 
furnished  by  Smith  and  Co.,  not  only  by  the  note  of 
the  15th  of  September y  but  by  the  invoice  they  afte^ 
wards  furnished,  which  they  dated  back  to  the  15th  of 
August  J  and  in  which  they  described  the  sugar  as 
^^  delivered  to  Bowie  and  Co."  Up  to  this  time 
Messrs.  Bowie  and  Co.  had  not  actively  enforced  their 
rights,  but  on  the  25th  of  September^  the  appellants,  to 
whom  they  had  sold  the  sugars,  and  to  whom  they  had 
transferred  the  delivery  order,  gave  a  notice  to  Alex* 
ander y  which  notice  operated  as  a  completion  of  the 
transfer,  if  any  such  completion  had  been  necessary. 
It  may  be  admitted  that  Alexander  had  a  lien  on  the 
sugars  for  the  rent  he  had  paid  for  them,  and  for  his 
commission,  but  that  lien  was  good  only  as  against  his 
employers,  and  not  as  against  third  parties.  Nor 
were  the  sugars  attempted  to  be  detained  under  pre- 
tence of  this  lien.  Alexander  did  not  claim  any  right 
over  the  sugars  in  virtue  of  the  debts  due  to  him ;  he 
made  no  objection  on  that  account  to  complete  the 
delivery  by  the  transfer  order  of  the  25th  of  September. 
He  did  not  claim  a  lien  as  against  any  one^  not  even  as 
against  the  respondents ;  for  on  their  order  he  at  once  re- 
moved the  sugars  from  Little^ s  to  Kerr's  warehouse.  If 
he  did  not  claim  a  lien  as  against  them,  he  could  not 
claim  it  as  against  others  on  their  account,  hnj 
difficulty  on  account  of  his  lien  is  therefore  out  of  the 
case.     If  Smith  and  Co.  had,  by  what  they  had  pre- 
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viously  done^  lost  all  right  over  these   sugars,  they         1849. 
ought  to  be  restored  to  the  appellants  to  whom  that      M'Ewan 
right  had  been  lawfully  and  validly  transferred.  Smith. 

The  facts  here  are  at  least  as  strong  as  those  in  the 
cases  o(  Hawes  V.  ffatson  («)  and  Craws  hay  v.  Thorn- 
ton {b),  in  each  of  which  an  acknowledgment  of  title 
being  once  made  to  third  parties,  was  held  conclusive 
in  their  favour  as  against  those  who  made  it.  Here 
that  acknowledgment  was  made  by  Alexander ^  and  by 
Smith  and  Co.  themselves,  and  they  have  not  now  any 
right  to  stop  the  goods  which,  in  virtue  of  what  they 
themselves  did,  have  become  the  property  of  the  appel- 
lants. Here  too  the  delivery  order  was  given  by  the 
respondents  themselves,  and  is  consequently  conclu- 
sive against  them  ;  Pickering  v.  Biisk  (c).  In  Dixon 
v.  Yafes  (rf),  which  will  perhaps  be  cited  on  the  other 
side,  the  vendor  had  not  given  any  delivery  order,  but 
merely  an  invoice  of  the  goods,  which  remained  in  the 
vendor's  warehouse,  and  the  possession  of  which  could 
not  lawfully  be  changed  without  such  an  order  being 
given  and  acted  on.  That  case  is  therefore  inappli- 
cable to  the  present.  In  Toivnley  v.  Crump  (e)  a 
delivery  order  was  given,  but  was  never  acted  on,  and 
the  question  there  arose  between  the  original  vendor 
and  the  assignees  of  the  vendee,  so  that  no  interests  of 
third  parties  were  concerned. 

A  delivery  order,  acknowledged  by  the  warehouse- 
man, operates  as  a  complete  transfer  of  the  property 
mentioned  in  it,  at  least  as  between  a  warehouseman 
and  a  third  party;  Whitehouse  v.  Frost (/),  Hwn^y. 

(o)  2  Bam.  &  Cres.  640.  (#)  5  Bam.   &  Ad.  313. 

{h)  2.Myl.  &  Cr.  1.  (e)  4  Ad.  &  El.  58. 

(c)  15  East,  38.  (/)   12  Eapt,  614. 


V. 

Smith. 
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1849.  Mangles  {e),  Hamian  v.  Anderson  (/),  Slonard  r. 
M'EivAN  Dunkin{g)y  Hammond  v.  Anderson  (A).  Here  the 
delivery  order  had  been  sufficiently  acted  on  to  bring 
this  case  within  the  principle  of  those  now  cited ;  for 
Alexander  stood  in  the  place  of  the  warebonseniaD, 
and  his  note  of  the  25th  of  September  was,  in  sab- 
stance,  a  delivery  of  the  goods. 

The  Attorney  General  and  Mr.  Blackburn  for  the 
respondents : 

This  case  is  not  at  all  affected  bv  the  statutei 
6  G.  IV.,  c.  94,  and  5  &  6  Vict.,  c.  39,  which  apply 
only  to  the  cases  of  factors  and  agents.  Bowie  and 
Co.  were  neither  factors  nor  agents,  uor,  if  Alexander 
could  be  conceived  to  bear  that  character,  had  thdr 
dealings  been  with  him  as  such.  They  and  the  ap- 
pellants were  principals  dealing  with  his  prindpalsy 
and  all  that  he  did  was  what  a  mere  clerk  of  the  princi- 
pals, resident  on  the  spot,  might  have  done.  This  dis- 
tinction runs  throughout  the  case,  and  makes  many  of 
the  arguments  on  the  other  side  inapplicable. 

There  certainly  was  no  actual  delivery  of  the  pro- 
perty, nor  can  it  be  truly  said  that  there  was  a  con- 
structive delivery  of  it  to  the  appellants.  A  deiiveiy 
order  does  not  alter  the  property,  if  anything,  beyond 
the  mere  act  of  delivery,  remains  to  be  done  after  it  has 
been  given.  Here  the  weighing  of  the  goods  had  not 
taken  place  at  the  date  of  the  first  delivery  order,  and 
the  necessity  to  do  that  act  prevented  the  delivery 
order  from  having  the  effect  of  an  actual  transfer  of 
the  goods ;  Busk  v.  Davis  (t) .    This  rule  was  acted  on 

(e)  I  Camp.  452.  (A)  I  New  Rep.  69, 

(/)  2  Camp.  243.  (t)  2  Maule  &  SeL  397. 

(g)  Id.  344. 


s 


CASES  IN  THE  HOUSE  OF  LOliDS. 


319 


by  Lord  Chief  Justice  Gibbsy  in  Withers  v.  Lyss  (A),  and 
those  cases  may  be  considered  as  establishing  the  law  on 
that  point.  This  question  has  been  recently  discussed 
in  a  case  in  the  Court  of  Common  Pleas,  and  the  doc- 
trine now  stated  was  there  maintained  under  circum- 
stances of  some  hardship.  That  was  in  the  case  of 
Jenkynsv.  Usborne  (c).  There  beans  were  shipped, 
at  Leghorn f  for  A.,  but  in  a  greater  quantity  than  he 
had  ordered.  The  bill  of  lading  for  the  whole  cargo 
was  indorsed  to  him.  When  the  letter  inclosing  it 
arrived,  he  accepted  a  bill  for  such  of  the  beans  as  he 
had  ordered,  but  declined  to  take  the  residue.  Z).  took 
the  residue,  and  thereupon  ji.  wrote  him  a  letter,  ac- 
knowledging such  residue  to  be  his,  and  inclosing  a 
delivery  order  for  that  residue.  D.  accepted  a  bill 
drawn  for  it,  and  paid  this  bill  when  at  maturity. 
Before  the  arrival  of  the  ship,'2).  sold  this  residue  to 
M.y  who  accepted  a  bill  for  the  amount,  and  received 
-^.*s  letter  and  delivery  order.  Before  E/s  accep- 
tance became  due,  aod  before  the  arrival  of  the  ship, 
£r.  stopped  payment.  Z>.  was  held  entitled  to  stop 
the  delivery  of  the  residue,  even  as  against  a  person 
who  had  advanced  money  to  E,  upon  it,  and  had 
received  as  security  for  the  advance  ^.'s  letter  and 
delivery  order.  The  Court  held  that  the  delivery 
order  given  by  A.  was  not  equivalent  to  a  bill  of 
lading,  and  expressly  affirmed  the  holding  of  Mr.  Jus- 
tice Burroughs  in  Akerman  v.  Humphrey  (rf),  that  the 
giving  of  a  shipping  note  and  of  a  delivery  ord^r  does 
not  make  a  change  in  the  property.  That  case  comes 
very  near  to  the  present,  and  shews  the  true  value  of  a 


1849. 

M'EWAN 

Smith. 


{b)  4  Camp.  237. 

(c)  7  Man.  h  Gr.  678. 


(d)  1  Car.  &  Pay.  53. 
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1849.         delivery  order^  and  the  small  effect  it  has  in  making  a 
lV]*EwAN      transfer  of  the  property. 

Then,  has  there  been  any  constructive  taking  of  poi- 
session  ?     There  has  been  none.     A  mere  formal  act 
will  not,  under  such  circumstances,  amount  to  a  taking 
of  possession  ;    there  must   be  with  that  formal  act 
something  done  by  the  carrier  which  is  equivalent  to 
a  delivery  up  of  possession,  or  to  a  consent  to  hold 
possession  on  account  of  the  person  claiming  the  title 
to  it  J    fr/iitehead  v.  Anderson  (a) .     There  the  agent 
of   the   assignees  of   a  bankrupt  went   on   board  a 
timber  ship  to  take  possession  of  a  cargo   of  tim- 
ber, and  touched  the  timber,  and  gave  notice  to  the 
Captain,  who  made  no  objection  to  the  agent's  titk^ 
but  promised  to  deliver  the  timber  on  being  satisfied 
as  to  the  freight.      This  was  held  not  to  be  such  a 
talking  of  possession  as  to  put  a  stop  to  the   right 
of  stoppage  in  transitu.      In  the  present  case  the 
appellants   did    not    do    so    much ;    for   though  tbt 
Captain  was  the  person  having  the  actual  custody  of 
the  timber,  Alexander  was  not  the  person  having  the 
actual  custody   of  the   sugars.      They  were   in  the 
warehouse  of  the  Messrs.  Little^  entered  in  the  name 
of  Alexander^  it  is  true,  but  entered  with  the  descrip- 
tion of  him  as  agent  for  the  respondents.     The  notice 
to  Alexander  amounted  therefore  to  nothing.      The 
cases  of  Hurry  v.  Mangles  (A),   and   JVhiteboust  v. 
Frost  (r),   do   not   apply,  for   in   each    of   them  the 
vendor  acted  as   warehouse-keeper,   and   in    the  first 
received    rent    from    the  vendee,  and   in    the   other, 


(a)  9  Mee.  &  Wels.  518; 
see  Stoveldw  Hughes,  14  Kast 
SOS. 


(b)  1  Camp.  452. 

(c)  12  East,  614. 
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accepted  from  him  notice  of  a  sale  to  a  third  party. 
Nor  is  Harman  v,  Anderson  (a),  or  Lucas  v.  Dor- 
rien  (A),  applicable  here,  for  each  of  them  depended 
on  the  question  whether  the  warehouseman  had  ac- 
cepted and  acted  upon  the  notice  of  transfer ;  while* 
here  there  was  absolutely  no  notice  whatever  given  to 
the  warehouseman. 

This  is  the  case  of  a  sale  made  by  a  vendee  before 
taking  possession  of  the  goods^  and  consequently  is 
one  where  the  purchase  is  one  made  at  the  risk  of  the 
party  making  it ;  Dixon  v.  Yates  (c) ;  for  though  the 
sale  gives  a  title  to  property,  it  does  not  confer  a  right 
of  possession;  Bloxam  v.  Sanders  (tf)« 

Then  the  terms  of  the  letter  of  the  I5th  of  August 
are  relied  upon  as  if  they  were  an  estoppel  as  against 
the  respondents.  But  if  that  mode  of  treating  such  a 
paper  was  adopted,  its  effect  would,  be  to  give  to  a  de- 
livery order  that  of  a  bill  of  lading,  which  cannot  be. 
Farina  v.  Home  (e).  The  introduction  of  the  words, 
"  or  order,*'  will  not  change  the  character  and  effect  of 
the  instrument.  However  frequently  assigned  over, 
it  would  merely  amount  to  an  authority  to  Alexander 
to  take  the  goods  out  of  the  possession  of  Little  and 
Co.,  and  to  deliver  them  to  some  one  else,  but  could 
not  make  the  instrument  operate,  by  mere  delivery,  as 
an  actual  transfer  of  the  goods. 

This  is  not  like  the  case  of  Dixon  v.  Baldwen  (/), 
or  that  of  Dodsworth  v.  Wentworth  {g)y  a  case  where 
some  perfect  act  of  delivery  has  taken  place,  so  as  to 


1849. 


M*EWAN 

Smith. 


(a)  2  Camp.  243. 

(b)  7  Taunt.  278;    1   B. 
Moore,  29. 

(c)  5  Barn.  &  Ad.  313. 


(d)  4  Barn.  &  Cres.  941. 

(e)  16Mee.  &  W.  119. 
(/)  5  East,  175. 

(g)  4  Man.  &  Gr.  1080. 
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1849.         effect  an   absolute   transfer  of  the  possession  of  the 
M'EwAN      goods.     Here  the  sugars  always  remained  in  Lilile  and 
Smith.       Co.'s  bonded  warehouse,  in  the  name  of  the  respon- 
dents, the  character  of  their  agent  being  that  alone 
which  was  borne  by  Alexander^  and  nothing  being  ever 
done  with  the  original  delivery  order  to  constitute  a 
delivery  of  the  goods.     It  was  never  presented  to  Little 
and  Co.,  nor  until  Alexander  removed  the  goods  from 
their  warehouse  to  that  of  Kerr,  were  they  ever  called 
on  to  do  any  act  which  might  amdunt  to  a  recognition 
of  its  authority.     It  might,  therefore,  be  admitted,  that 
a  delivery  order  acted  on  by  the  holder  of  it^  and  by  the 
warehouseman  who  was  in  actual   possession   of  the 
goods,  would  transfer  the  property :  still  the  respon- 
dents would  be  unaffected  by  that  admission,  for  no- 
thing of  the  sort  occurred  here. 

Mr.  Jlimerj  in  reply. 
The  transfer  of  possession  here  was  complete,  if  not 
by  an  actual^  at  least  by  a  constructive,  delivery.    It 
would  be  an  encouragement  to  fraud  to  allow  a  vendor 
to  give  a  delivery  order  to  a  vendee,  and  then,  when  a 
third  person,  on  the  faith  of  that  delivery  note,  had 
bought   the  goods,  to  permit  the  original  vendor  to 
step  in  and  claim  them  against  his  own  order  and  in  de- 
fiance of  the  hoTui  fide  claims  of  a  purchaser  who  had 
purchased  on  the  authority  of  it.    Here  too  the  circum- 
stances are  stronger  than  the  mere  giving  of  a  delivery 
order,  for  the  respondents   throughout    acted   in  re- 
cognition of  the  validity  of  that  order  ;    it  was  after- 
wards recognised  by  Alexander  himself,  (for  the  act  of 
his  clerk  must  be  taken  to  be  his  act),  and  his  note  of 
the  25th  of  September  was  a  confirmation  of  that  of 
the  loth  of  Angusty  and  amounted  in  itself  to  a  con- 
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slructive  delivery  of  the  sugars.  So  that  here  was  a 
delivery  order  given  to  a  first  vendee,  constantly  recog- 
nized by  the  vendor,  and  a  second  and  confirmatory 
order  given  to  the  second  vendee.  After  such  acts,  the 
original  vendor  cannot  step  in  and  defeat  the  bond 
fide  rights  of  the  second  vendee. 


1849. 

W'EWAN 
V, 

Smith. 


The  Lford  Chancellor: 
The  facts  of  this  case  are  short  and  simple.     Certain 
sugars,  imported  by  Messrs.  Smith  and  Co.,  the  res- 
pondents, were  placed  in  a  bonded  warehouse  belong- 
ing to  Messrs.  Little,  at  Greenock.    These  sugars  were 
entered  in  the  books  of  Messrs.  Little  in  this  form  : 
"  James  Alexander  for  J*  and  A.  Smith."     Thev  re- 
mained  in  this  warehouse  till  the   insolvency  of  some 
parties,  to  whom  a  portion  of  them  had  been  sold,  raised 
a  question  of  ownership.     The  respondents  sold  this 
portion  to  Bowie  and  Co.^  and  gave  them  a  delivery 
order  addressed  to  Alexander,  who  acted,  at  Greenock, 
as  the  agent  for  the  respondents.    No  step  was  taken 
by  Bowie  and  Co.  with  regard  to  taking  possession  of 
these  sugars,  but  they  were  sold  by  Bowie  and  Co.  to 
the  appellants.     On  the  2()th  of  September,  the  respon- 
dents wrote  to  Alexander  that  they  had  just  heard  of 
Bowie  and  Co/s  failure,  and  added,  ^*  Take  immediate 
steps  to  secure  our  forty-two  hogsheads  of  sugar,  ex. 
St.  Mary,  lately  sold  them,  if  they  are  still  in  the  ware- 
house."    Upon  that,  Alexander,  who  acted  for  the  re- 
spondents, caused  the  goods  to  be  removed  into  ano- 
ther warehouse.     So  far  these  facts  show  no  matter 
of  dispute  at  all.    The  respondents,  the  vendors,  had 
not  parted  with  the  possession,  which  remained  as  upon 
the  first  arrival  of  the  sugars.     Before  the  possession 
was  parted  with,  or  the  custody  of  the  sugar  altered. 


324 


CASES  IN  THE  HOUSE  OF  JLORD8. 


1849. 

M'EWAN 

V. 

Smith. 


they  were  removed  by  the  respondents'    order  into 
another  warehouse. 

The  question  now  before  the  House  is  raised,  not  on 
behalf  of  Bowie  and  Co.,  the  original  vendees,  but  on 
behalf  of  the  appellants,  to  whom  the  sugars  were  sdd 
by  Bowie  and  Co.  On  the  sale  to  Bowie  and  Co.,  the 
respondents  gave  them  a  delivery  note  in  these  terms : 
"  Mr.  James  Alexander.  Dear  Sir,— You  will  please 
deliver  to  the  order  of  Messrs.  James  JBowie  and  Co., 
the  under  noted  forty-two  hogsheads  of  sugar,  ex.  Si. 
Mary,  from  Jamaica,  in  bond,''  and  tlie  sugars  were 
then  described,  so  as  to  identify  them.  Messrs*  Bowie 
and  Co.  did  nothing  under  this  note  to  take  possession 
of  the  sugars,  but  simply  sold  them  to  the  appellants, 
who  likewise  allowed  them  to  remain  untouched  in  the 
hands  of  Little  and  Co.  Upon  the  25th  of  September 
however,  they  applied,  not  to  JLittle  and  Co.  in  whose 
warehouse  the  goods  were  bonded,  but  they  went  to  the 
place  of  business  of  Alexander,  where  they  saw  a  derk 
named  John  Adams,  who  gave  them  the  following  me* 
morandum  :  *^  Greenock,2bt\i  September^  1843*  Deli- 
ver to  the  order  of  Messrs.  JF.  3PEwan,  Sons,  and  Co., 
of  this  date."  That  memorandum  is  not  addressed  to 
anybody,  and  it  appears  that  the  word  *'  deliver,"  which 
was  originally  written  in  it,  has  been  altered  to  ^  de* 
livererf."  Whatever  may  have  been  the  object  of  that 
alteration,  that  object  entirely  failed,  for  it  was  non- 
sense to  say  that  by  that  memorandum  the  goods  were 
delivered.  They  were  not  delivered  in  fact,  and  this 
memonindum  did  not  constitute  a  delivery,  for  they 
were  not  in  the  hands  of  Alexander,  by  whom  the  do- 
cument was  given,  but  in  those  of  the  warehonsemen, 
Messrs.  Little,  to  whom  the  order  was  directed*  II 
was  not  the  acknowledgment  of  a  fact   done   bytlie 
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person  who  made  the  acknowledgtoent,  but  wa8  an  1B49, 
order  to  a  third  person,  who  might  or  might  not  think  M*&wan 
fit  to  execute  it.  It  makes  no  difference  that  the  me-  §Mii\». 
niorandum  was  written  by  the  clerk, — if  Alexander 
had  himself  written  it,  no  more  force  would  have  been 
attributable  to  it.  He  was  only  the  agent  for  the  ven- 
dors, under  whose  authority  alone  he  could  act.  The 
goods  were  in  the  warehouse  of  Little  and  Co.,  and  all 
he  could  have  done  would  have  been  to  give  directions 
to  the  warehousemen,  as  Adams  did  in  fact  give  them. 
It  is  therefore  clear^  that  up  to  the  26th  of  Septem" 
ber,  nothing  had  been  done  which  changed  the  posses- 
sion of  those  sugars.  They  remained  in  the  warehouse 
of  Little  and  Co.,  in  the  same  state  in  which  they  had 
been  placed  there  on  their  first  arrival.  It  follows, 
therefore,  that  when  on  that  day  the  vendors  heard  of 
the  failure  of  Bowie  and  Co.,  they  had  a  right  to  stop 
the  delivery  of  these  sugars.  But  this  right  is  denied 
on  several  grounds  made  in  argument  for  the  appel^ 
iants,  who  are  the  sub-vendees  of  these  sugars.  First, 
it  is  said,  that  though  the  delivery  note  does  not  pass 
the  property  as  a  bill  of  lading  would  have  passed  it, 
by  being  indorsed  over  from  one  party  to  another, 
still  it  operates  as  an  estoppel  upon  the  party  giving 
it,  so  far,  at  all  events,  as  a  third  party  is  concerned ; 
and  it  is  argued  that  it  is  a  kind  of  fraud  for  a  person  to 
give  a  delivery  note,  which  the  person  receiving  it  may 
use  BO  as  to  impose  upon  a  third  person,  and  then  to 
deprive  that  third  person  of  its  benefit.  But  that  ar- 
gument is  merely  putting  the  argument  as  to  the 
effect  of  a  delivery  note  in  another  form,  and  it  as- 
sumes that  such  a  document  has  all  the  effect  of  a  bill  of 
lading.  But  as  the  nature  and  effects  of  these  two  do- 
cuments are  quite  different  from  each  other,  it  seems  to 
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me  that  such  an  argument  has  no  foundation  at  all,  and 
cannot  be  adopted  without  converting  a  delivery  note 
into  a  bill  of  lading. 

The  next  argument  is,  that  the  possession  of  the 
goods  was  changed  by  what  took  place  with  Alexander 
on  the  25th  of  September.  But  it  is  clear  to  my  mind 
that  Alexander  was  not  himself  in  actual  possessioii 
of  the  goods^  and  that  what  he  did  at  that  time 
could  not  change  the  possession.  He  was  only  the 
agent  of  the  vendors,  and  was  so  named  in  the  books 
of  Little  and  Co.  He,  therefore,  merely  stood  in 
the  position  of  a  person  through  whom  the  respon- 
dents meant  to  exercise  their  rights  and  powers  as 
owners  of  the  goods. 

It  was  then  said  that  the  circumstances  here  gave 
a  peculiar  effect  to  this  note  of  Alexander*^  on  the 
25th  of  September.  It  was  contended  that,  assuming 
the  delivery  note  given  to  the  first  vendee  to  have 
no  effect  in  changing  the  property,  yet,  if  the  second 
vendee  comes  to  the  original  vendor,  and  obtains  a 
new  order,  the  vendor  cannot  afterwards  say  that  he 
has  not  been  paid  by  the  first  vendee,  and  so  defeat  tbe 
title  of  the  second  vendee,  the  sale  to  whom  he  had  in 
fact  sanctioned,  by  making  that  second  note,  and  deal- 
ing with  him  as  a  party  entitled  to  the  custody  of  the 
goods.  But  this  argument  is  answered  by  the  obser- 
vation that  Mr.  Alexander  is  here  assumed  to  have  an 
authority,  which,  in  fact,  he  never  possessed,  for,  in 
truth,  he  possessed  no  authority  but  that  which  the  first 
delivery  note,  given  to  Bowie  and  Co.,  had  conferred 
upon  him.  Entirely  putting  out  of  view  the  circum- 
stance, that  the  note  of  the  25th  of  September  was 
signed  by  the  clerk,  and  supposing  it  to  have  been 
signed  by  Alexander  himself,  I  am  of  opinion,  that  it 
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gave  the  second  vendee  no  better  title  than  the  first  de- 
livery note  gave  to  Bowie  and  Co.     It  is  not  possible  to      M'^wan 
construe  this  note  as  a  dealing  between  the  vendors  and       Smith. 
the  second  vendee,  when,  in  fact,  there  was  no  commu- 
nication whatever  between  them. 

Being  therefore  of  opinion,  that  the  circumstances, 
as  they  stand,  clearly  leave  the  title  to  the  goods  in  the 
vendor,  and  that  those  subsequent  transactions  which 
are  said  to  take  this  case  out  of  the  ordinary  rule,  and 
to  give  a  title  to  the  second  vendee,  have  no  operation 
for  that  purpose,  I  move  to  affirm  the  interlocutors  ap- 
pealed from,  with  costs. 

Lord  Brougham : 
I  am  entirely  of  the  same  opinion.  I  do  not  think 
that  on  the  25th  of  September,  Alexander  had  any  au- 
thority which  he  did  not  originally  possess,  and  that 
original  authority  was  clearly  nothing  more  than  that 
of  an  agent  of  the  owners.  Alexander  was  not  in  cus- 
tody of  the  goods ;  he  was  not  authorized  to  sell  them 
or  deal  with  them  in  any  way.  I  perfectly  agree  that 
the  memorandum  written  on  the  25th  of  September, 
means  nothing,  and  that  the  word  **  deliver^c/,"  even 
supposing  that  the  last  syllable  had  not  been  added, 
but  that  the  word  had  been  originally  so  written,  is 
mere  nonsense.  The  goods  were  not  delivered  by 
the  effect  of  that  memorandum.  The  delivery  order 
given  by  the  respondents  to  Bowie  and  Co.,  has  been 
argued  upon  as  if  it  had  the  effect  of  a  bill  of  lading, 
but  that  is  not  the  case.  The  case  appears  to  me  en- 
tirely free  from  doubt,  and  though  I  have  great  respect 
for  the  opinions  of  the  learned  judges  who  constituted 
the  minority  in  the  Court  below,  I  have  no  hesitation 
whatever  in  saying,  that  the  interlocutors  appealed 
from  ought  to  be  affirmed,  with  costs. 
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1849.  Lord  Campbell: 

M*£wAN  The  single  point  in  this  case  is,  whether  Smith  and 

Smith.  ^^m  ^^  respondents^  the  original  vendors  of  the  goods, 
retained  their  lien  upon  them.  Several  of  the  Jndga 
in  the  Court  below  discuss  at  great  length  the  question 
of  stoppage  in  transitu.  That  doctrine  appears  to  me 
to  have  no  more  bearing  on  this  case  than  the  doctrine 
of  contingent  remainders.  One  of  these  learned  judges 
calls  the  right  of  stoppage  in  transUu  a  new  right,  the 
operation  of  which,  he  says,  he  would  not  extend.  I 
cannot  say  that  I  agree  with  him.  What  is  stoppage 
in  transitu  ?  It  is  this,  that  where  a  vendor  of  goods 
has  to  send  them  to  a  vendee,  and  has  for  that  purpose 
parted  from  them  to  a  carrier,  he  may,  upon  hearing 
of  the  insolvency  of  the  vendee,  while  they  remain  m 
the  hands  of  the  carrier,  and,  before  delivery  to  the 
purchaser,  stop  their  delivery.  I  think  that  this  doc- 
trine of  stoppage  in  transitu  is  a  most  just  and  equita- 
ble doctrine,  and  I  would  by  no  means  strive  to  linut 
its  operation.  But  be  that  doctrine  what  it  may,  it 
has  nothing  to  do  with  this  case,  which  is^  whether  the 
lien  of  the  vendor  of  goods  remains  or  has  been  lost. 
There  cannot  be  a  doubt  that  after  sale  of  the  goods, 
the  vendor  has  a  lien  on  them  for  the  price^  so  long  ts 
they  remain  in  his  possession,  and  this  is  a  doctrine  as 
old  as  any  doctrine  connected  with  the  purchase  and 
sale  of  goods.  Here  the  goods  had  been  sold,  but  the 
price  of  them  had  not  been  paid.  Then  how  is  the  lien 
of  the  vendor  lost  ?  First,  it  is  said  it  h^  been  lost 
by  the  giving  of  the  delivery  order  of  the  15th  of 
August,  But  the  Lord  Chancellor  has  clearly  and 
satisfactorily  established  that  this  is  not  the  case,  for  a 
delivery  order  alone  does  not  change  the  possession. 
Then  it  is  said,  that  here  there  has  been  a  sabaequent 
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sale,  and  that  the  price  has  been  paid  by  the  second         1B49. 
vendee,  who  has  obtained  from  Alexander  an  order  to      M'Ewan 
take  the  sugars  away,  and  that,  consequently,  these       Smith. 
circumstances  amounted  to  a  recognition  of  the  first 
delivery  order,  and  were  equivalent  to  an  actual  delivery 
of  the  goods  to  the  second  vendee.    But  this  argument 
altogether  proceeds  upon  the  assumption  that  a  deli- 
very order  has  the  effect  of  a  bill  of  lading.     If  a  bill 
of  lading  is  given,  and  that  is  indorsed  for  a  valuable 
consideration,  tha^|ould  take  away  the  right  of  the 
vendor    to   prevenr  the   delivery  of  the   goods;  but 
that  is  not  so  with  a  delivery  order.     It  would  be  a 
gratuitous  dictum  to  say,  that,  according  to  the  usage 
of  trade,  or  the  law  of  the  land,  such  would  be  the 
effect  of  a  delivery  order. 

It  is  said  that  the   delivery  order,  and  the  subse- 
quent payment  of  the  price  of  the  goods  by  the  se- 
cond  vendee,  take    away   the    lien    of  the    vendors. 
These  acts  do  not   seem  to    me  to  do  so,  for,  first, 
this  price  was  not  paid   to   the  original  owners,  and 
then,  to  treat  what  passed   between   other  people  as 
an  estoppel  to  the  original  owners,  is  to  give  the  de- 
livery order  the  effect  of  a  bill  of  lading,  and  thus  the 
argument  again  and  again  comes  round  to  that  point 
for  which  no  authority  in  the   usage  of  trade   or  in 
the  law  can  be  shewn.    No  fraud  has  been  practised 
here  by  the  owners,  although  the  second  vendee  has 
undoubtedly  been  a  sufferer.     But  then  it  is  said  that 
possession  was  given    of  these  sugars,  if   not  by  the 
delivery  order  of  the  10th  of  August,  at  least  by  the 
act  of  Alexander,  on  the  25th  of  September,  the  an- 
swer to  which  is,  that  Alexander  had    not    then  the 
custody  of  the   sugars ;  he   was   the  mere  agent  or 
broker,  not  the  warehouse  keeper  of  the  owners,  and 
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1849.        the  goods  were  not  in  his  possession,  but  in  the  pos- 

M'iiiwAN      session  of  the  warehouse  keepers^   who   alone   could 

Smith.       actually  change   the   possession   of   the    sugars,  and, 

therefore,  in  fact,  the  very  foundation    of   the   aigu- 

nient,  as  to  the  change  of  possession,  fails. 

There  has  been  some  negligence  on  the  part  of 
MPEwan  and  Co.,  who,  when  they  bought  from  Bowie 
and  Co.  sugars  which  were  known  to  have  belonged 
to  the  respondents,  should  have  ascertuned  that  the 
purchase  money  had  been  paid  ^k  them,  or  should 
at  least  have  taken  care  that  the  sugars  were  duly 
transferred  into  their  names,  instead  of  which  they 
continued  to  act  with  the  utmost  supineness,  until 
the  intimation  of  Bowie  and  Co.'s  insolvency  became 
noised  abroad,  when  they  sought,  by  going  to  AUx- 
ander*»  and  getting  the  memorandum  from  him,  to 
change  the  possession  of  these  sugars,  which  they 
could  not  legally  do  in  that  way. 

The  decision  of  this  case  will  not  in  the  least  de- 
gree embarrass  commerce,  but  will  tend  to  make  men 
more  careful  and  watchful  in  their  dealings. 

Interlocutors  of  the  Court  below  a£Brmed,  with  costs. 
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Louisa    Adelaide    Piers^   and  Flo-T  lg49. 

RENCE  A.  M.  De  Kerriguen  (for-  ^Appellants.         juT^u 
merly  Piers)       .  .  -J  15, 19, 22. 

Sir  Henry  Samuel  Piers^  Baronet     -    Respondent. 

The  question  pf  the  validity  of  a  marriage  cannot  be  tried  like  Marriagt. 
any  other  question  of  fact  which  is  independent  of  presump-  Evidenee. 
tion,  for  the  law  will  presume  in  favour  of  marriage.  Presvmption. 

There  is  a  strong  legal  presumption  in  favour  of  marriage^  par-   ^o**'* 
ticularly  after  th^^pse  of  a  great  length  of  time^  and  this    J^^^  ^' 
presumption  must^^  met  by  strong,  distinct,  and  satisfac- 
tory  disproof. 

Where,  therefore,  two  persons  had  shewn  a  distinct  intention 
to  marry,  and  a  marriage  had  been,  in  form,  celebrated  be- 

*    tween  them,  by  a  regularly  ordained  clergyman,  in  a  private 

-  house,  as  if  by  special  licence,  and  the  parties,  by  their  acts 
at  the  time,  shewed  that  they  believed  such  marriage  to  be  a 
real  and  valid  marriage,  the  rule  of  presumption  was  ap- 
plied in  favour  of  its  validity,  though  no  licence  could  be 
found,  nor  any  entry  of  the  granting  of  it,  or  of  the  marriage 

.  itself,  could  be  discovered ;  and  though  the  Bishop  of  the 
diocese  (during  whose  episcopacy  the  matter  occurred], 
when  examined  many  years  afterwards  on  the  subject,  de- 
posed to  his  belief  that  he  had  never  granted  any  licence 
for  such  marriage. 

llie  House  will  not  grant  the  costs  of  an  appeal  to  come  out 
of  the  estate,  upon  a  mere  miscarriage  of  the  Court  below, 
where  the  subject  of  litigation,  though  in  the  result  decided    * 
by  the  Court,  was  one  which  might  have  required  to  be  tried 
as  a  question  of  fact. 

The  House  strongly  condemned  the  custom  of  each  party  prin- 
ting an  Appendix  to  his  Case,  and  desired  that,  in  future,  a 
joint  Appendix  might  alone  be  printed. 

This  was  an  appeal  against  a  decree  pronounced  in  the 
Court  of  Chancery  in  Ireland,  by  Lord  Chancellor 
Brady,  in  a  suit  instituted  by  the  appellants  on  the 
29th  October,  1845^  in  which  they  sought  to  establish 
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1849.  their  title  to  a  charge  for  raising  a  sum  of  4000/.  out 
PiBRs  of  certain  estates^  now  in  the  possession  of  the  respon- 
Pi  B  Rs  ^^"*  "^^^  ^'  ^*  Piers.  The  appellants  claimed  to  be  the 
lawful  daughters  of  the  late  Sir  John  Bennett  PierSy'who 
when  he  became  of  age^  in  1794^  had  joined  his  father^ 
Sir  Pigott  W.  Piers,  in  suffering  a  recovery  of  cer- 
tain lands  settled  upon  the  father's  marriage.  By  the 
re-settlement  of  the  estate  then  made^  it  was  ^^  provi- 
ded^ declared^  and  agreed  upon^  by  and  between  all  the 
parties  thereto^  that  it  should  andonight  be  lawful  to 
and  for  the  said  John  Piers  (and  tne  other  persons  to 
whom  estates  for  life  were  therein  limited)^  when  and 
as  they  should  respectively  be  in  possession  of  the  pre- 
mises and  hereditaments  aforesaid^  by  virtue  of  the  li- 
mitations aforesaid^  to  settle  by  way  of  jointure  for  any 
wife  or  wives^  a  sum  of  money  not  exceeding  in  the  whole 
the  sum  of  600/.  a-year,  which  jointure  or  jointures 
should  be  in  bar  of  dower  or  thirds^  and  also  that  they 
the  said  John  Piers  and  the  said  other  persons  therein 
named^  to  whom  estates  for  life  were  limited  as  afore- 
sdd^  respectively^  as  they  should  be  in  possession  un- 
der the  limitations  aforesaid^  might  charge  said  premises 
and  hereditaments^  as  and  for  a  portion  or  portions  for 
younger  children,  with  a  sum  of  money  not  exceeding 
in  the  whole  the  sum  of  4000/.'^ 

Sir  Pigott  William  Piers  died  in  the  month  of  .AfrU 
1798,  leaving  his  eldest  son  John  (who  was  thenceforth 
known  as  Sir  John  Bennett  Piers),  and  five  other  sons, 
him  surviving,  three  of  whom  died  in  the  lifetime  of 
Sir  John,  without  issue.  The  fifth  son  Frederick  died 
after  his  father,  leaving  the  respondent,  now  Sir  Henry 
Samuel  Piers,  his  eldest  son  and  heir  at  law,  surviving. 
Sir  John  Bennett  Piers,  upon  the  death  of  his  father, 
entered  into  the  possession  of  the  estates  comprised  in 
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the  deed  of  1794,  and  so  continued  till  his  death.    In  the  *®'*^- 

year  1803,  he  became  acquainted  with  Elizabeth  Denny ^  Pibrs 
alias  King,  then  an  actress  at  Astley's  theatre,  in  Dub^  Piers. 
/in,  whom  he  removed  from  the  theatre,  and  who  went 
to  live  with  him,  and  had  by  him  seven  children :  Hen- 
rietta,  bom  November  1803 ;  Henry y  born  October 
1805 ;  John  Edward,  in  October  1807 ;  tV.  Stapleton^ 
born  November  1809 ;  George,  December  1810 ;  and  the 
appellants,  Louisa  and  Florence,  bom  respectively  the 
23d  June,  1815,  and  17th  April,  1819. 

It  was  alleged  on  the  part  of  the  appellants,  that 
while  their  parents  were  resident  in  the  Isle  of  Man, 
namely,  on  the  27th  of  May  1815,  a  marriage  was  so- 
lemnized between  them  in  the  parish  of  Kirk  Bradden, 
in  that  island,  by  the  Reverend  T.  O.  Stewart,  an  Jrish 
clergyman,  then  assistant  curate  of  St.  George,  Doug- 
las, and  it  was  in  virtue  of  this  alleged  marriage  that  the 
appellants  claimed,  in  the  character  of  lawful  ^^  younger 
children,^^  to  be  entitled  to  a  charge  on  the  respon- 
dent's estate,  created  in  their  favour  by  Sir  John  Ben- 
nett Piers,  in  pursuance  of  the  power  reserved  to  him 
by  the  deed  of  1794. 

The  evidence,  given  by  the  appellants,  as  to  the 
marriage  was  in  substance  as  follows : — The  Reverend 
Thomas  Orpen  Stewart,  A.M.,  was,  on  the  2nd  of 
November,  1810,  named  domestic  chaplain  to  Dr. 
Origan,  then  bishop  of  Sodor  and  Man,  and  on  the 
25th  of  Jamiary,  1812,  was  appointed  by  the  Bishop 
assistant  to  the  curate  of  Saint  Georges  Chapel, 
Douglas.  Sir  John  Bennett  Piers  lived  at  a  house 
called  Leece  Lodge,  near  Douglas,  situate  in  the  pa- 
rish of  Kirk  Bradden,  but  not  within  the  district  of 
SairU  George^s  Chapel.  In  the  year  1814,  the  Rev.  Dr. 
Murray  succeeded  Dr.  Origan,  as  bishop  of  Sodor  and 
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1849.         Many  and  the  Rev.  71  O.  Stewart  continued  occasionally 
PiBRs        to  perform  duties  as  a  clergyman  at  St.  Georgt?*  Chapel. 
PiBRs         Previously  to  the  year  1815,  Sir  /.  JB.  Piers,  finding 
that  there  was  likely  to  be  fresh  offspring  from  lui 
connexion  with  Miss  Denny ^  expressed,  in  strong  terms, 
his  desire  to  have  legitimate  children,  who  could  suc- 
ceed to  his  estate.     Lady  Piers,  in  her  deposition,  made 
with  regard  to  this  matter  the  following  statement:— 
^^  I  am  quite  certain  that  my  late  husband  fuUy  con- 
templated and  intended  that  a  marriage  between  him 
and  me  should  he  solemnized,  for  a  period  of  more  than 
two  years  before  it  took  place  in  the  year  1815 ;  and  I 
am  also  quite  certain  that  he  intended  to  solemnize  a 
legal  and  valid  marriage,  as  he  frequently  expressed  to 
me  an  anxious  wish  that  I  might  have  issue  which 
would  inherit  his  estates,  and  that  he  would  make  a 
certain  and  safe  provision  for  me  and  my  children ;  and 
I  know  that  my  late  husband  was  desirous  that  his  bro- 
ther, the  Reverend  Octavius  Piers,  who  was  then  resid- 
ing in  England,  should  perform  the  ceremony  of  marry- 
ing us ;  and  that  his  said  brother  would  come  to  the 
Isle  of  Man  for  that  purpose,  which  he  was  unable  to 
do,  as  his  wife  objected,  in  consequence  of  her  ap- 
proaching  confinement,  and  was   afterwards  delayed, 
until  my  late  husband  became  intimately  acquainted 
\vith  the  Reverend  Tliomas  Orpen  Stewart,  who  was  at 
that  time  assistant   chaplain   at  the   chapel   of  Sais/ 
George* s,  Douglas,  in  the  Isle  of  Man. ^^ 

It  was  alleged,  that  this  intended  marriage  actually 
took  place  in  the  year  1815,  being  celebrated  under  a 
special  license,  at  Leece  Lodge,  by  the  Reverend  TTiomaM 
Orpen  Stewart,  in  the  presence  of  John  Edwards,  thci 
a  captain  in  the  regiment  of  Ancient  Britons.  The  fol- 
lowing certificate  was  given : — ^'  I  certify,  that  I  have 
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this  day,  the  27th  Mayy  1816,  in  the  parish  of  Bradden,         1949. 
Isle  of  Man,  celebrated,  according  to  the  rites  and  ce-        Piers 
remonies  of  the  church  of  Great  Britain  and  Ireland,  as        pi^ns 
by  law  established,  a  marriage  between  John  Bennett 
Piers,  Baronet,  of  Triatemagh  Abbey,  county  West- 
meathy  Ireland,  and  Elizabeth  King,  alias  Denny,  spin- 
ster.   Signed  the  day  and  year  above/' 

''  T.  O.  Stewart,  clerk,  A.M. 

<'  EHzaZthW^s.  }'''  ^^^  presence  oUohn  Edwards.'^ 

This  document  was  produced  in  evidence  by  the  ap- 
pellants, as  proof  of  the  marriage  of  their  parents. 
It  was  also  argued  upon  as  shewing  the  intentions  of 
the  parties.  And,  for  the  purpose  of  proving  Sir  J.  jB. 
Piers^  belief  that  a  valid  marriage  had  been  celebrated, 
evidence  was  given  that,  immediately  afterwards,  he 
executed  a  will  in  the  following  form  : 

'^  I  hereby  will  and  bequeath  to  my  wife,  Elizabeth 
Piers,  a  jointure  of  600/.  per  annimi,  to  be  paid  out  of 
my  estates  in  Westmeath  and  Longford. 

^^  Witness  my  hand  and  seal.  May  27th,  1815. 

"  John  B.  Piers. 
^^  Present,  T.  O.  Stewart,  John  Edwards.^^ 

In  1821,  Sir  John  and  Lady  Piers  went  to  reside  in 

Ireland,  and  then  a  second  marriage  was  duly  solem- 

nized  between  them.     In  1836,  Sir  John  executed,  un- 

-der  the  powers  of  the  deed  of  1794,  a  charge  of  2000/.^ 

in  favour  of  each  of  his  two  daughters,  bom  subsequently 

to  May  1815,  and  by  a  will,  dated  30th  of  May,  1842, 

he  ratified  the  appointments  of  the  jointure  and  charges. 

Sir  /.  B.  Piers  died,  in  July  1845,  without  lawful  issue 

male,  and  the  respondent  entered  into  possession  of  the 

settled  estates,  and  took  the  title. 

A^bill  had  been   filed  against  the  respondent  and 

others,  in  the  lifetime  of  Sir  /.  B.  Piers,  prajring  that 
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1849.  the  chaises  in  &vour  of  the  appellants  might  be  de^ 
PiEKH  clared  to  be  established.  That  bill  was  dismissed  as 
PiKRs.  premature,  but  without  costs,  as  the  then  Lord  Chan- 
cellor (Lord  Plunket)  was  of  opinion  that  the  legitimacy 
of  the  plaintiffs  in  that  bill  (the  present  appellants)  had 
been  unnecessarily  and  improperly  contested,  and  had 
been  satisfactorily  established  (a). 

Several  witnesses  were  examined  in  that  canse. 
Sir  J.  B.  Piers  had  himself  been  examined,  and  ai 
to  the  fact  of  marriage,  deposed :  ^^  I  have  looked 
on  the  paper  writing  marked  (A),  and  endorsed  my 
name  thereon.  It  is  the  certificate  of  my  marriage, 
dated  the  27th  of  May,  1815 ;  the  said  certificate  and 
the  signature,  ^  T.  O.  Stewart^  clerk^  A.M./  is  tbe 
handwriting  of  the  Rev.  Thomas  Orpen  SieuHtri,  most 
deceased,  who  performed  said  marriage  ceremony,  oo 
said  day,  between  me  and  Elizabeth  Kinff,  otherwiw 
Denny,  spinster,  my  present  wife.  The  said  Thomtt 
Orpen  Stewart  was  a  beneficed  clergyman  of  the  estah* 
lished  church,  and  at  that  time  officiated  as  one  of  the 
curates  in  the  parish  church  of  St,  Georges,  Douglas, 
in  the  Tsle  of  Man.  The  said  marriage  took  place  at 
my  residence,  at  Leece  Lodge,  near  DougltUy  in  Ae 
forenoon  of  said  day.  Captain  John  Edwards,  formeib 
of  the  regiment  called  the  Ancient  Britons,  was  preset^ 
at  and  witnessed  said  marriage.  He  died  in  about  finr 
or  five  years  afterwards;  his  name  is  subscribed  aa  a 
witness  to  said  marriage  certificate,  and  in  his  proper 
handwriting  ;  the  signatures  John  Piers  and  EUzaiA 
Piers  thereto,  are  the  proper  handwritings  of  me  and 
my  said  wife ;  the  said  Thomas  Orpen  Stewart  informed 
me  and  my  said  wife,  at  said  time,  that  said  marriage 
was  perfectly  valid,  which  from  my  own  knowledge  I 
{a)   Piers  v.  Tuitr,  I  Dm.  &  Walsh,  298. 
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believe  was  perfectly  true/^  He  also  identified  the  pa-  1849. 
per  by  which,  on  the  same  day,  he  created  the  charge  of  Piers 
€00/.  a-year  for  his  wife.  p  ^' 

Lady  Piers,  in  her  examination  in  this  cause,  deposed 
in  the  same  terms  as  to  the  marriage,  and  added  that  ^^  at 
the  conclusion  of  the  marriage  ceremony,  the  Rev.  T.  O. 
Stewart  stated  to  my  late  husband,  in  my  presence,  in 
answer  to  an  inquiry  if  all  was  correct  and  legal,  that  the 
marriage  ceremony  had  been  all  duly  solemnized.''^  Both . 
parties  accounted  for  the  marriage  being  kept  secret, 
by  stating  that  the  mother  of  Sir  J.  //.  Piers  was  alive 
in  1815,  and  that  she  having  absolute  controul  over  the 
greater  part  of  the  family  estates,  he  was  afraid  of  of- 
fending her  by  a  marriage  which  she  might  not  con- 
sider sufficiently  advantageous. 

Mrs.  Mary  Stewart  deposed,  ^^  I  have  a  very  distinct 
recollection  of  the  day  and  occasion  of  the  said  mar- 
riage certificate,  viz.,  the  27th  of  May,  1815,  and  I  re- 
member very  well  that  my  said  husband,  the  late  Rev. 
71  O.  Stewart,  upon  that  occasion,  left  home  from  his 
residence  at  Douglas  aforesaid,  in  the  forenoon  of  the 
said  day,  for  Leece  Lodge,  the  residence  of  the  said  Sir 
J.  B.  Piers,  for  the  purpose  of  solemnizing  a  marriage 
between  the  said  Sir  J.  B.  Piers  and  Elizabeth  Denny ; 
and  I  recollect  perfectly  well,  upon  my  said  husband 
coming  back  from  Leece  Lodge  aforesaid,  upon  the  same 
<lay,  he  told  me  that  he  had  performed  the  marriage 
between  the  said  parties ;  to  the  best  of  my  recollection 
and  belief  it  was  about  the  hour  of  one  o'clock  in  the 
afternoon  when  he  returned  home  upon  that  occasion ; 
and  I  am  quite  certain  that  the  marriage  ceremony  was 
performed  before  the  hour  of  twelve   o^clock  in   the 
forenoon  of  that  day,  because  I  have  a  distinct  recol- 
lection of  my  husband's  telling  me  at  the  time  hoir 

z  2 
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1849.  very  anxious  the  said  Sir  John  Bennett  Piers  was^  that 
PiBRs  said  marriage  should  be  solemnized  vdthin  canonical 
PiKRs  hours ;  and  I  recollect  his  saying  at  the  same  time, 
^  Well,  I  have  just  married  Sir  JoAnto  'SAisn  Detmjf,uiA 
I  am  very  glad  of  it^  for  it  is  a  pity  there  shouM  be  any 
slur  upon  such  a  mild,  amiable,  nice  person  as  she  is.'^ 
It  was  proved  that  the  said  Mr.  Stewart  died  in  Jamakia 
in  1819,  having  for  two  years  held  the  living  of  Si. 
Darothy^Sf  in  that  island. 

Miss  Margaret  Christian^  daughter  of  the  late  Vicar 
General  of  the  hie  of  Many  and  sister  of  the  Rev.  Jolm 
Christian^  curate  of  St.  Gewg^Sy  deposed  that  the 
Rev.  T.  0.  Stewart  was  appointed  to  assist  her  brother 
in  the  curacy,  ^^  as  her  brother  was  too  young  to  per- 
form the  whole  service  himself^  he  being  only  in  dei- 
con^s  orders,  and  there  being  no  other  clergyinan.  I 
heard  a  report  of  Sir  J.  Pier^  marriage  with  the  preaoit 
Dame  Eliz.PierSywYiichy  I  believe,  must  have  taken  place 
about  1815.^^  ^^  I  never  visited  the  plaintiffiB^  mother 
aa  Lady  Piers ;  I  knew  her  to  be  styled  Lady  Piov, 
and  I  also  knew  that  Mrs.  Stapleton^  a  lady  of  moat 
correct  conduct,  and  the  wife  of  General  Staplettm,  did 
visit  Lady  Piers,  and  was  verj'  intimate  with  her  in  the 
Isle  of  Man  J^ 

Upon  the  question  of  credit  and  repute,  Mrs.  Stewmi 
deposed  that,  after  May  1815,  "  I  know  that  the  aaid 
Sir  John  B.  Piers  owned  and  acknowledged  her  to  be 
the  mother  of  the  complainants  in  this  cause,  and  hii 
lawful  wife,  and  the  said  complainants  to  be  his  legiti- 
mate children,  issue  of  the  said  marriage  ;  and  the  aaid  ' 
Dame  Elizabeth  was  introduced  to  his  friends,  acquain- 
tances, and  visitors,  as  I  have  always  understood,  and 
do  believe,  as  his  lawful  wife  ;  and  immediately  after  it 
became  a  matter  of  notoriety  find  well  known  in  the 
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town  of  Dtmglasy  that  they  had  been  married  by  my 
said  husband  as  aforesaid/^ 

Sir  William  Hillary,  bart.^  a  justice  of  the  peace  in  the 
Isle  of  Man,  deposed  : — '^  I  was  acquainted  with  the  late 
Sir  JohnBennettPierSy  on  or  aboutthe  27th  of  May,  ISIS, 
and  subsequently  thereto  I  was  informed  by  the  Rev.  7%o- 
masQrpen  Stewart,  sometime  in  or  about  the  latter  part  of 
the  year  1815,  that  he  had  married  Sir  John  Piers  to  Miss 
Denny ;  and  subsequently  I  was  informed  by  Sir  John 
Piers,  that  he  deeply  regretted  that  he  had  not  secured 
the  inheritance  to  his  sons  of  his  estates  and  title,  but 
that  he  had  done  everjrthing  in  his  power  to  rectify  the 
error  by  marrying  their  mother,  as^^  he  (Sir  John  Piers) 
added,  ^^  you  have,  no  doubt,  already  heard  ;'^  and  I 
said,  ^^  I  had  heard  that  they  were  so  married/*  ^^  I 
was  in  the  frequent  habit  of  dining,  with  other  gentler- 
men,  at  Sir  John  Pier^s  residence,  Leece  Lodge,  and 
Hampton,  subsequently  to  the  27th  of  May,  1815,  until 
his  departure  from  the  island,  and  ever  after  I  had  been 
so  as  aforesaid  informed  of  the  marriage  of  Sir  John 
Piers  with  Miss  Denny,  I  believed  them  to  be  man  and 
wife  ;  they  lived  together  as  man  and  wife,  and  at  va- 
rious times  when  I  have  dined  with  him,  she  presided 
at  his  table,  and  I  believe  their  acquaintances  generally 
believed  them  to  be  man  and  wife/* 

Captain  Ccssar  Bacon,  formerly  of  the  23d  Light 
Dragoons,  deposed  :— ^^I  returned  to  the  Isle  of  Man 
in  the  year  1817 ;  I  then  heard  of  the  marriage  of  Sir 
John  Bennett  Piers  with  Miss  Denny,  and  from  that 
time  they  lived  together  as  man  and  wife,  and  I  con- 
sidered them  to  be  lawful  man  and  wife/* 

No  entry  of  any  licence  coiild  be  found,  nor  any  re- 
gister of  the  marriage.  These  circumstances  were  ac- 
counted for  by  the  appellants  as  the  consequence  of  the 
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great  irregularities  which,  up  to  a  very  recent  period; 
had  occurred  in  matters  relating  to  marriages  in  tlie 
Isle  of  Man ;  and  much  evidence  was  given  to  sheir 
that  marriages,  the  lawful  celebration  of  which  was  un- 
doubted, had  not  been  registered,  and  if  celebrated  by 
licence,  no  trace  of  the  licence  was  to  be  found.  One 
of  this  hitter  class  W2is  in  the  case  of  two  marriages  of 
the  Hon.  Captain  Murray ^  first  cousin  of  the  said  Dr. 
Murray^  then  bishop  of  Sodor  and  Man^  and  now 
bishop  of  Rochester.  The  first  of  those  marriages  was  ce- 
lebrated in  the  year  181 1,  and  the  second  in  1819,  but  of 
neither  of  them  was  an  entr\^  made  till  1822,  some  vears 
after  his  Lordship  had  come  into  possession  of  the  see. 
In  further  evidence  of  those  irregularities  and  omis- 
sions, the  Rev.  Francis  Broderick  Hartwell  deposed— 
'^I  hold  the  situation  of  chaplin  to  the  protestant  chtpel 
of  St.  George*  Sy  at  Douglas,  in  the  Isle  of  Man  j  and  hiTc 
held  that  office  nearly  eleven  years ;  I  held  the  oflBces 
of  Vicar- General  and  Surrogate'for  the  southern  part  of 
the  Isle  of  Man y  in  which  the  parish  of  Kirk  Bradden 
is  situate,  from  the  year  1832  until  the  1  st  of  «/aitiMrjr, 
1846,  when  I  resigned  the  oflSce  of  Vicar- General;  buti 
still  hold  the  ofBce  of  Surrogate  for  issuing  of  marriage 
licenses.  1  have  not  the  possession  of  any  registry 
book  of  marriage  licenses  granted  by  the  Vicar  Genenl 
for  the  time  being  of  said  island  in  the  year  1815,  or 
prior,  or  subsequent  thereto ;  1  have  no  knowledge, 
nor  do  I  believe  that  there  are,  or  ever  had  been  anjr 
such  books  of  registry  of  marriage  licenses,  or  afiBdariti, 
or  bonds  grounding  same,  at  all  registered  by  the  Vicirs 
General.  I  have  never  known,  and  I  do  not  believe,  that 
marriage  licenses  in,  or  previous  to  the  year  1815,  or 
the  affidavits  or  bonds  to  ground  such  marriage  licenMS, 
were  regularly  entered  in  any  books  of  registry,  is 
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or  previous  to  said  year  1815  ;  and  when  I  knew  the         1849. 
parties^  I  have  usually  dispensed  with  written  bonds  or         Piers 
lifiidavits,  but  I  have  always  required  them  to  be  sworn        Piers 
before  me,  that  they  were  eligible  to  be  married,  and  I 
believe  that  my  predecessors  in  office  adopted  the  same 
practice.     I  have  the  custody  of  the  registry  books  for 
marriages   by   special  license   in   the   chapel   of    St, 
George^Sy  Douglas.      1  have  carefully  examined  the 
entries  of  marriage  by  special  license  in  said  registry 
book,  which  amount  in  number  to  fifty-nine,  and  1  only 
find  two  out  of  the  whole  number  of  fifty-nine  licenses 
recorded  or  forthcoming." 

It  was  stated  in  evidence  that  the  practice  in  the 
Isle  of  Man  was,  to  hand  the  special  licenses  to  the 
officiating  clergyman,  who  had  not  been  in  the  habit 
of  depositing  them  in  any  office,  or  taking  any  care  to 
preserve  them. 

The  Reverend  Joseph  Qualtroughj  Vicar  of  Kirk- 
Lonan,  who  was  a  beneficed  clergyman  in  the  island 
from  1810,  deposed — "  I  do  not  recollect  what  became 
of  the  original  marriage  licenses ;  I  do  not  believe  that 
I  returned  the  special  marriage  licenses  which  I  received 
for  performing  the  marriage  ceremony,  to  any  public 
office  or  registry,  but  that  I  kept  them  probably  for 
some  time,  and  I  cannot  tell  what  became  of  them 
afterwards.'* 

The  Rev.  Joseph  Brown^  episcopal  registrar  of  Sodor 

and  3faii,  stated  that  in  1818  he  received  special  direc- 
tions from  the  Bishop  to  take  affidavits  according  to  the 
canons  of  the  church,  previously  to  granting  marriage 
licenses.  He  afterwards  deposed  :— *'^  I  have  searched 
in  the  ecclesiastical  registry  of  the  Isle  of  Man ^  to  as- 
certain whether  or  not  the  special  marriage  licenses,  in 
or  previous  to  the  year  1815,  or  the  affidavits  or  bonds 
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1849.        to  ground  such  marriages  by  special  license,  were  rego- 
PisRs        l^rly  or  at  all  entered ;  but  I  have  not  been  aUe  to  dis- 
PiB  cover  any  entry  in  such  registry,  and  I  cannot  state 

whether  or  not  they  have  been  registered  eUewere,  id 
and  previous  to  the  year  1815  ;  there  is  not  any  r^is- 
try  of  special  marriage  licenses,  or  affidarits  or  bonds, 
that  1  know  of,  since  the  year  1815.  I  am  unable  to 
state  whether  or  not  it  was  the  custom  of  clergymeii, 
celebrating  such  marriage,  to  destroy  the  licence."  He 
added  that  affidavits  to  obtain  licenses  were  made  by 
the  parties  before  him,  the  registrar.  As  to  baptisms, 
he  stated  that  it  was  a  common  custom  to  specify  in  the 
certiBcate  the  christian  and  surname  of  the  fiither  of 
the  child,  and  the  christian  and  maiden  name  only  of 
the  mother,  without  adding  her  marriage  surname. 

Lawretice  Adamson^  law  clerk,  deposed  : — *^  I  have 
inquired,  in  order  to  search  for  licenses,  bonds,  or  af- 
fidavits, to  ground  licenses  for  marriages.  I  am  quite 
certain  that  there  is  no  public  registry  or  office  m 
Douglas  for  the  preservation  of  licenses,  or  bonds,  or 
affidavits  to  ground  licenses  for  marriage.  The  paper- 
writing  marked  ( H )  purports  to  be  a  copy  of  the  en- 
tries of  marriages  by  special  licence  in  the  rq^try 
book  of  St.  George's  chapel,  Douglas,  in  the  Isle  of 
Man  ;  I  have  compared  such  copy  and  list  of  marriages 
by  special  licenses  with  the  original  registry  book  of 
marriages  by  special  license  kept  in  the  chapel  of  SL 
George' Sy  in  Douglas  aforesaid,  and  it  is  an  accurate 
list  of  such  marriages  by  special  license  appearing 
therein,  and  such  document  is,  as  nearly  as  I  oouU 
make  the  same,  a/nc  simile  of  said  registry,  differing 
from  the  same  as  little  as  possible,  having  bestowed 
great  labour  thereon.  I  believe  the  chapel  of  Saint 
George's  to  be  within  the  parish  of  Kirk  Bradden,  and 
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a  chapel  of  ease  to  the  parish  church  of  Kirk  Bradden ;  '849. 
I  have  made  dilligent  search  in  the  original  parish  re-  Piers 
gistry  books  at  Kirk  Bradden  for  corresponding  entries  Pibrs. 
of  those  marriages  so  contained  in  said  list  abstracted 
from  the  said  registry  at  St.  George's  chapel,  and  I 
only  found  one  entry  of  the  said  several  marriages  duly 
entered  in  the  parish  registry  at  Kirk  Bradden,  viz., 
the  entry  of  the  marriage  of  Francis  Matthews  and 
Alicia  Forbes,  who  appear  to  have  been  re-married  by 
licence  on  the  12th  day  of  April,  1813,  at  Kirk  Brad^ 
den  aforesaid ;  I  have  examined  the  registry  of  the 
parish  church  of  Kirk  Bradden,  and  there  are  not  any 
marriages  by  special  licence  registered  therein  in  the 
years  1814,  1815,  or  1818,  respectively.  I  have  exa- 
mined the  book  of  registry  for  marriages  at  St»  George's 
chtipel,  Douglas,  which  appears  to  have  been  kept 
down  to  the  year  1816,  and  find  that  many  of  the  mar- 
riages therein  entered  are  not  entered  consecutively  and 
regularly,  according  to  their  numbers,  and  the  dates 
and  years  of  such  marriages ;  several  of  the  marriages 
are  entered  in  wrong  places,  and  there  are  four  entries 
of  marriages  in  said  book  purporting  to  have  had  only 
one  subscribing  witness.  I  found  that  after  the  fourth 
leaf  in  the  said  last  mentioned  registry  book,  that  two 
leaves  appeared  to  have  been  cut  out ;  and  I  found  after 
the  fifth  leaf  of  said  book,  that  one  leaf  appeared  to 
have  been  torn  out;  and  I  also  found  immediately  after 
the  said  two  leaves,  so  appearing  to  be  cut  out  as  afore- 
said, four  leaves  had  been  inserted  in  the  said  book,  and 
sewn  into  it  with  strong  thread,  and  many  marriages 
are  entered  in  such  introduced  leaves." 

For  the  respondent,  defendant  in  the  suit  in  which 
the  decree  now  appealed  against  was  pronounced,  it  was 
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1849.         contended  that  there  had  not  been  any  valid  marriage  be- 

PiBRs        tween  Sir  J.  B.  Piers  and  Miss  Denny  in  J/ay  1815, 

PiKRs.        ^"^  ^"  ^^^  ^^^^  instance,  the  ^*  Act  to  prevent  Clandestine 

Marriages^"  passed  at  the  Thvynwald  Courts  lield  at 

the  Castle  Eushen  on  the  27th  of  May^  1 7o7  (a\  was 

relied  on.     Evidence  was  also  given  to  shew  that  no 


(a)  By  which  it  was  enacted,  "  that  no  license  of  marriage 
shall,  from  and  after  the  publication  of  this  act,  be  granted  by 
the  bishop,  vicar- general,  or  other  person  having  authoritj  to 
grant  such  licenses,  to  solemnize  any  marriage  in  any  other 
church  or  chapel  than  in  the  parish  church  of,  within  or  be« 
longing  to,  such  parish  in  which  the  usual  place  of  abode  of 
one  of  the  persons  to  be  married  shall  have  been  within  the 
space  of  three  months  immediately  before  the  granting  of  sndi 
license,  and  in  no  other  place  whatsoever  ;  provided  alwaji, 
that  nothing  herein  contained  shall  be  construed  to  extend  to 
deprive  the  bishop  and  his  successors  of  the  right  of  granting 
special  licenses  to  marry  at  any  convenient  time  or  place,  m 
that  the  said  license  be  under  his  own  proper  hand  and  teal 
episcopal, 

"  And  it  is  hereby  enacted,  that  such  licenses  for  solenmiz- 
ing  marriages  shall  not  be  valid  unless  the  same  be  under  the 
hand  and  seal  of  the  persons  authorized  to  grant  such  hcensea 
respectively,  and  that  no  such  licenses  shall  be  granted  to  any 
person  whatsoever,  but  according  to  the  directions  of  the  se- 
veral ecclesiastical  canons  of  1 603  relating  to  marriages. 

"  And  whereas  many  persons  do  solemnize  matrimony 
without  publication  of  banns  or  license  of  marriage  first  had 
and  obtained  as  aforesaid,  therefore,  for  prevention  thereof,  be 
it  enacted  by  the  authority  aforesaid,  that  if  any  person  shall 
from  and  after  the  publication  of  this  act,  solemnize  matri- 
mony in  any  other  place  within  this  isle,  or  the  dominioa 
thereof,  than  in  a  church  where  banns  have  been  published, 
unlesf  by  special  license  from  the  bishop  as  aforesaid,  or  shall 
solemnize  marriage  without  publication  of  banns,  tuless  li- 
cense of  marriage  be  first  had  and  obtained  from  some  penoa 
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Bucli  marriage  had  taken  place.    Tlie  first  piece  of  evi-         ld49. 
dence  was  a  certified  extract  from  the  register  of  bap-        Pibrs 
tism  of  one  of  the  appellants,  who  was  baptized  as  the        Pjers 
child  of  ^^  Elizabeth  Denny y'  and  not  Elizabeth  Piers. 
The   extract  was   in   these   terms :  —  ^*  Anna  Maria 
Stapleton  Florence  Fredricay  daughter  of  Sir  John 
Sennet   Piers   and  Eliza   Denny ^  born    17th  Aprils 
1819,  and  baptized  November  24th,  1820." 
Other  exhibits  shewed  that  the  registers  of  the  bap- 

or  persons  having  authority  to  grant  the  same  as  aforesaid ; 
every  person  knowingly  and  wilfully  so  offending,  and  being 
lawfully  convicted  thereof,  or  persons  holding  any  ecclesiasti- 
cal living,  or  exercising  any  ministerial  function  in  the  church 
or  chapel  of  this  isle,  shall  be  deemed  and  adjudged  to  be 
guilty  of  felony,  and  shall  be  transported  to  some  of  his  Ma- 
jesty's plantations  in  America  for  the  space  of  fourteen  years ; 
and  if  such  person  solemnizing  marriage  contrary  to  this  act 
be  an  alien,  foreigner  or  stranger,  and  not  of  the  ministry  of 
this  isle,  and  convicted  as  aforesaid,  such  alien  shall  be  publicly 
exposed,  with  his  ears  nailed  to  a  pillory,  to  be  erected  for  that 
purpose  at  Castletown  Cross,  upon  the  next  court  day  of  gene- 
ral gaol  delivery  after  such  conviction,  at  twelve  o'clock  at 
noon,  and  there  to  remain  for  the  space  of  one  hour,  when  his 
ears  are  to  be  cut  off  and  remain  on  the  said  pillory,  and  the 
said  offender  to  be  returned  to  prison  in  Castle  Rushen,  there 
to  remain  confined  till  the  governor,  or  bis  deputy  or  deputies 
for  the  time  being,  shall  think  proper  to  release  him,  upon  pay- 
ing a  fine  not  exceeding  the  sum  of  50/.,  and  abjuring  this  isle, 
and  all  marriages  solemnized  from  and  after  the  publication  of 
this  act  in  any  other  place  than  a  church,  unless  hy  special 
licence  as  aforesaid,  or  that  shall  be  solemnized  without  pub- 
lication of  banns  or  license  of  marriage  from  a  person  or  per- 
sons having  authority  to  grant  the  same  first  had  and  ob> 
tained,  shall  be  null  and  void  to  all  intents  and  purposes 
whatsoever." 
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1849.         tisms  of  the  children  of  Sir  J.  B.  Piers^  born  hefore 
Piers         1BI5,  had  been  in  the  same  form. 
P  BR8  ^^^  ^^^  purpose  of  discrediting  the  character  and 

acts  of  the  Rev.  T.  O.  Stewart^  who  was  said  to  have 
celebrated  this  marriage,  evidence  was  given  of  an 
action  for  adultery^  commenced  by  one  R.  O.  Smilh 
V.  the  Reverend  T.  O.  Stetvart,  in  Febmary  1815, 
which  terminated  in  October  1816,  by  a  sentence  of  di- 
vorce a  mensa  et  thoroy  of  Smith  from  his  wife. 

A  certificate  of  the  marriage  of  Sir  t/.  B.  Piers  with 
''Elizabeth  King,'"  at  St.  Catherine^  in  Dublin,  on 
the  19th  day  oi  March,  1821,  was  put  in  evidence. 
This  marriage  was  celebrated  by  license,  and  in  both 
the  bond  to  obtain  the  license  and  the  fiat  granted 
thereon,  the  lady  was  described  "  Elizabeth  Piers, 
otherwise  King,  otherwise  Denny.** 

The  evidence  chiefly  relied  on  by  the  respondent  was 
that  of  the  Right  Reverend  Dr.  Murray,  Bishop  of 
Rochester,  who  deposed, ''  I  do  not  know  any  of  the 
parties  in  the  title  named.  I  was  Bishop  of  Sodor  and 
Man  previously  to  my  becoming  bishop  of  Rochester, 
and  I  was  consecrated  at  Whitehall  chapel,  ff^estmin- 
ster,  in  the  month  of  March  I8N,  and  I  continued 
Bishop  of  such  former  diocese  until  the  year  182/,  when 
I  was  translated  to  my  present  diocese.  I  was  not 
personally  acquainted  with  the  late  Sir  John  Bennett 
Piers,  but  I  knew  him  by  character,  and  had  seen  him 
in  the  streets  of  Douglas,  in  the  Isle  of  Man,  in  and 
previous  to  the  year  1815;  the  said  Sir  John  Bennett 
Piers  was  living  in  said  island  in  that  year,  and  had 
been  a  resident  there  previously  thereto,  and  also, 
I  believe,  continued  to  reside  there  some  years 
afterwards,  but  for  how  long  I  cannot  say.  I 
M'as   resident  in    said   island  continuously,  from  the 
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month  of  April  1814  till  the  Autumn  of  the  year  1816,         1849. 
during  the  whole  of  which  period  I  was  never  absent        Pibrs 
from  said  island.      I  do  not  know  of  any  marriage        Pibrs. 
having  been  celebrated  between  Sir  John  Bennett  Piers 
and  any  person,  while  he  was  so  resident  in  the  said 
island;   and  I  never  heard  of  any  such  marriage,  or 
any  intended  marriage ;    and  I  verily  believe  that  no 
such  marriage  could  have  taken  place  without   my 
knowledge,  inasmuch  as  such  an  event  would  have 
been  well  known,  and  talked  of  in  the  neighbourhood 
of  Douglas,  where  I  resided;   and  because,  also,  the 
clergyman  by  whom  any  such  marriage  ceremony  had 
been  performed  would,  I  have  no  doubt,  have  men- 
tioned to  me  the  circumstance,  if  banns  had  been 
called.      I  never  was  applied  to,  to  grant  a  special 
license  for  the  celebration  of  a  marriage  between  Sir 
John  Bennett  Piers  and  Elizabeth  Denny  or  Elizabeth 
Kingj  or  any  other  female,  in  the  year   1815,  or  at 
any  other   time;    and   I   never  did  grant  any   such 
special  license  to  celebrate  such  marriage  ;   and  I  have 
good    and    particular  reason   for  being    certain    that 
I  never  did  grant  any  such  special  license,  inasmuch 
as  the  known  characters  of  the  parties  would  have 
prevented  me  from  doing  so,  a  special  license  being 
an  act  of  favour;   and  moreover,  in  order  to  obtain 
such    special  license.   Sir  John    Bennett  Piers  must 
have  personally  appeared  before  me  to  take  the  pre- 
scribed oaths,  and  I  am  perfectly  certain  that  I  never 
spoke  to  him  or  was  in  the  same  room  with  him  in 
the  course  of  my  life.      It  was  generally  reported  and 
believed,  that  some  female  lived  and  cohabited  with 
the  said  Sir  John  Bennett  Piers,  in  the  said  island, 
in  the  year   1815 ;    but  whether  she  so  lived  with 
him   previously,   or   subsequently  thereto,    I    cannot 


348 


CASES  IN  THE  HOUSE  OF  LORDS. 


1849.  get  forth.  The  said  female  was  not,  to  my  knowledge 
PiEBs  or  belief,  known  or  reported  to  be  Lady  PierSy  or 
P1KR8.  associated  with  in  the  said  island  as  such;  and  I 
always  heard  her  spoken  of  as  a  Miss  Dennyy  and 
she  was  generally  known  by  that  name.  I  never 
heard  any  reports  relating  to  such  cohabitation,  save 
than  that  the  said  Miss  Denny  was  at  such  time 
supposed  to  be  living  with  the  said  Sir  John  Bennett 
Piers  in  a  state  of  concubinage.  Special  licenses 
for  marriages  were  granted  exclusively  by  myself 
during  the  period  that  I  was  bishop  of  Sodar  and  Man; 
<and  no  such  special  licenses  were  ever  granted  by  a 
Vicar-General,  Surrogate,  or  any  other  person  appoin- 
ted by  me  as  Bishop,  in  the  years  1814  and  1815.  It 
was  a  usual  thing  to  grant  such  special  licenses  for  mar- 
riages in  a  private  house  or  place,  other  than  a  church  or 
chapel  within  the  said  diocese,  and  the  granting  at 
such  licenses  is  altogether  discretionary.  I  am  posi- 
tively certain  that  I  never  did,  and  also  that  no  person 
by  my  authority  ever  did,  grant  any  special  license  to 
marry  the  said  Sir  John  Bennett  Piers  to  the  said 
Elizabeth  Denny ^  otherwise  King^  at  Leece  Lodge,  or 
any  other  private  house  in  the  said  Isle  of  Man ;  and  in 
addition  to  the  reasons  already  given  by  me  for  being 
certain  that  I  never  did  grant  any  such  special  license, 
I  have  to  add,  that  I  should  naturally  have  stated  the 
fact  of  my  havhig  so  done,  on  the  occasions  of  my 
hearing  her  (as  I  did  subsequently  for  many  years) 
always  spoken  of  as  Miss  Denny ^  and  never  as  Lady 
Piers.  The  steps  usual  and  necessary  to  be  taken 
previously  to  granting  such  special  marriage  license  in 
the  said  Isle  of  Man^  during  the  time  that  I  was 
Bishop  of  that  place,  were,  for  the  gentleman  going 
to   be   married   to  appear  before   me,   together   with 
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two  bondsmen^  and  previously  to  granting  such  1849. 
special  licenses^  the  gentleman  was  required  to  make  Pibrs 
an  affidavit  or  oath  that  there  was  no  legal  bar  or  puRs, 
impediment  to  such  marriage^  and  no  such  special 
licenses  were  ever  granted  without  requiring  such 
oath  or  affidavit.  I  do  not  now  recollect  the  express 
form  of  such  special  license^  nor  can  I  set  forth 
whether  or  not  it  contains  any  injunction  or  clause 
respecting  the  registry  of  such  marriage.  I  was 
acquainted  with  the  Reverend  Thomas  Orpen  Stewart, 
and  so  knew  him  in  and  previous  to  the  year  1815. 
The  said  Reverend  Thomas  Orpen  Steivart  was  not 
a  person  of  respectable  character,  and  in  consequence 
of  his  having  been  a  convicted  defendant  in  an  action 
for  damages  brought  against  him  for  criminal  conversa- 
tion, I  prohibited  him  from  officiating  in  said  diocese 
or  island ;  but  save  than,  as  aforesaid,  I  knew  nothing 
of  the  said  Thomas  Orpen  Stewart,  or  his  character 
and  conduct,  he  having  been  merely  a  casual  resident 
in  said  island,  and  I  believe  that  he  left  said  island 
in  consequence  of  his  having  been  convicted  of  the 
offence  aforesaid  .^^ 

Several  witnesses  deposed  that  they  knew  of  Sir 
#/.  JB.  Piers  and  Elizabeth  Denny  or  King  living  to- 
gether, but  did  not  know  that  they  were  ever  married. 
One  of  these  witnesses,  however,  admitted  on  cross- 
examination  that,  in  the  year  1815,  the  servants  at 
JLeece  Lodge  told  him  that  Sir  J.  B.  Piers  and  Miss 
Denny  had  been  married  the  day  before,  and  married  by 
Mr.  Stewart,  but  he  did  not  believe  it  to  be  true. 

The  cause  was  heard  in  the  Court  of  Chancerv,  in 
Ireland,  on  the  22nd,  23rd,  and  26th  days^  of  April, 
1847,  and  the  Lord  Chancellor  offered — provided  the 
Bishop  of  Rochester  would  come   to  Ireland  for  the 
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1849.        purpose  of  being  examined— to  grant   an    issue  to 
Piers        try  whether  any  special  license  was  granted  for  the 
PiiHs,        solemnization  of  the  alleged  marriage  of  27th  of  Majf^ 
1815,  under  the  hand  and  episcopal  seal  of  the  then 
Bishop  of  Sodor  and  Man.    This  offer  could  not  be 
accepted   on  the  part  of  the  appellants  without  the 
Bishop's  consent  to  pass  over  to  Ireland^  which  after 
a  letter  of  request  had  been  written  to  him,  he  refused 
to  do,  and  the  decree  was,  therefore,  made  on  the  10th 
of  May,  18479  dismissing  the  bill,  without  costs  (a). 
The  appeal  was  brought  against  that  decree. 

Mr.  Bet  hell  and  Mr.  Glasse  for  the  appellants  : 

The  question  raised  here  is  as  to  the  validity  of  a 
marriage  celebrated  in  the  Ide  of  Man.  The  appd- 
lants  submit  that  that  marriage  is  valid  both  in  law  and 
in  fact. 

The  marriage  is  valid  in  law  on  the  ground  of  legal 
presumption.  There  are  three  presumptions  of  law,  all 
of  which  are  here  in  favor  of  the  appellants.  The  first 
is,  Settiper  prccswnitur  pro  matrimonio  :  this  is  a  pre- 
sumption of  law.  The  next  is,  that  every  intendment 
shall  be  made  in  favor  of  a  marriage  de  facto  ;  so  that 
if  any  clergyman  was  present  performing  the  cere- 
mony, the  law  will  presume  that  he  was  a  clergymau 
properly  authorised.  The  third  is,  that  where  an  act 
appears  to  have  been  performed  by  proper  persons, 
the  law  will  intend  that  everything  was  done  in  a 
proper  manner.  The  burden  of  impeaching  this  mar- 
riage lies  therefore  on  the  respondent. 

The  extent  and  effect  of  these  legal  presumptions 
were  not  adverted  to  in  the  Court  below,  and  hence  the 
error  into  which  that  Court  has  fallen.  The  force  of  a 
legal  presumption,  especially  in  the  case  of  marriage, 

(o)  10  If.  Eq.  Rep.  341. 
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and  of  legitimacy  of  childreii,  is  complete^  unless  it  is 
absolutely  rebutted  by  proof ;  St.  Devereux  v.  Much 
Dewchurch  {a).  In  May  v.  May  (&),  the  presump- 
tion of  fact  in  favor  of  marriage  ivas  allowed  to  prevail 
against  a  recital  of  a  private  act  of  Parliament,  founded 
on  the  oath  of  one  of  the  parties.  In  Wilkinson  r. 
Payne  (c),  the  jury  having  found  a  verdict  on  a  pre- 
sumption of  a  legal  marriage^  the  Court  would  not 
afterwards  disturb  that  verdict,  though  there  was  actu- 
ally evidence  to  shew  that  that  presumption  was  un- 
founded. In  Steadman  v.  Powell  ((/),  probate  of  a  will 
was  refused  to  a  person  who  claimed  to  be  executor  to 
a  female,  such  female  having  been  a  married  woman, 
and  the  Ecclesiastical  Court  there  held  the  marriage  to 
be  proved  by  circumstantial  evidence  alone.  In  like 
manner  the  Court  of  Common  Pleas,  in  Doe  d.  Fle- 
ming V.  Fleming  (e),  held  reputation  to  be  good  evi- 
dence of  marriage,  though  the  party  adducing  it  as 
evidence  sought  to  recover  property  as  heir  at  law,  and 
his  father  and  mother  were  still  living.  And  the  Ec- 
clesiastical Court,  first  by  a  decision  at  the  Peculiars, 
and  then  on  appeal  before  the  Delegates,  held,  in  Smith 
V.  Huson  (/),  that  a  marriage  of  a  minor  by  license^ 
though  there  was  only  the  implied  consent  of  the  father, 
was  good. 

This  rule  of  presumption  is  strongest  in  favor  of 
the  validity  of  marriage,  but  it  also  extends  to  other 
matters.  Thus,  where  the  law  requires  a  particular 
act  to  be  done  by  a  particular  person,  and  the  omission 
of  it  would  make  him  guilty  of  a  criminal  neglect  of 
duty,  the  law  will  presume  that  he  has  done  it,  and 


(a)   1  Sir  W.  Bl.  367. 
(Jb)  BuU.N.  P.  112. 
(c)  4  Term.  Rep.  468. 


(d)  1  Addams,  58. 

(<?)  4  Bing.  266. 

(/)  1  Phillimore,  286. 
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1849.  will  throw  the  burden  of  proving  the  negative  on  the 
Piers  other  aide;  fFilliams  v.  The Easi  India  Company  {a). 
PiKRs.  There  notice  to  the  captain,  by  the  charterers,  of  having 
put  on  board  a  ship  a  dangerous  commodity  was  pre- 
sumed, and  the  burden  of  proving  that  there  had  been 
no  notice  was  held  to  lie  upon  him.  That  application 
of  the  rule  of  presumption  is  important  as  to  another 
part  of  this  case,  for  it  is  clear  that,  had  the  clergyman 
who  celebrated  this  marriage,  wilfully  violated  the 
provisions  of  the  Marriage  Act  of  the  laie  of  Man^  the 
provisions  of  which  he  was  bound,  not  only  as  a  xtA- 
dent,  but  still  more  as  a  clergyman,  to  know,  he  would 
have  subjected  himself  to  very  severe  penalties.  This 
doctrine  of  presumption  was  applied  in  the  case  of 
The  King  v.  Twyning  (6),  in  favor  of  the  valid  mar- 
riage of  one  party,  not  only  because  of  the  presumption 
in  favor  of  marriage,  but  also  on  account  of  the  pre- 
sumption against  the  committing  of  a  crime.  This  last 
case  was  recognised,  and  not  overruled,  in  The  Kmg 
V.  Harborne  (c) ;  and  all  these  authorities,  together 
with  tliat  of  Cunninghams  v.  Cunninghams  (</),  were 
brought  under  the  attention  of  this  House,  and  admitted 
in  the  case  of  Lapsley  v.  Grierson  (e). 

Assuming,  then,  the  rule  as  to  the  presumption  of  law 
in  favor  of  the  validity  of  a  marriage,  and  against  the 
committing  of  a  crime,  to  be  established,  the  question 
here  turns  upon  the  application  of  that  rule  to  the  cir- 
cumstances  of  the  present  case.  The  parties  impeach- 
ing the  marriage,  having  the  burden  of  proof  thrown 
^  on  them,  rely  on  the  testimony  of  the  Bishop  of  Rfh 

(a)  3EHSt.  iy2.  &  Wol.  36. 

{b)  2  Baru.  &  Aid.  33G.  (d)  2  Dow.  482. 

(c)  2  Ad.  &  El.  540;   1  Har.     (0  Ante,  Vol.  I.,  p.  498. 
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ehesfevy  who,  in  1815,  was  the  Bishop  of  Sodor  and 
Ma7i,      It  is  submitted  that  that  testimony  is  quite 
inconclusive  for  such  a  purpose.     In  the  first  place,  the 
event  was  a  distant  one  ;   and  throughout  his  evidence 
the  Bishop   speaks  of  what  was  done,  not  with  the 
positiveness  of  a  clear  and  undoubting  recollection,  but 
with  a  belief  founded  on   reasons  of  probability  and 
convenience.      These   reasons   are  not  in   themselves 
satisfactory,  and  some  of  the   supposed  facts   which 
constitute  some  of  the  reasons,  or  which  are  the  foun- 
dations for  others,  turn  out  to  be  mistaken.     Thus  it  is 
clear  that  parties  requiring  a  special  license  might  not 
appear  personally  before  the  Bishop ;  they  might  go, 
and,   according  to   the  Rev.   J,  Brown's  testimony, 
appear,  as  a  matter  of  course,  to  have  gone  before  him, 
and  not  before  the  Bishop  for  a  license.     Besides  this, 
a  license,  either  on  personal  application  to  the  Bishop, 
or  on  the  ordinary  application  to  the  registrar,  might 
be  granted  and  acted  on,  and  a  regular  marriage  take 
place,  and  y(*t  no  entry  of  it,  or  no  entry  of  it  at  the 
proper  time,  be  found  in  the  register.     The  marriages 
of  the  Bishop's  nephew,  Mr.  Murray ,  were  instances 
of  this  sort,  and  furnish  another  argument  in  favor  of 
the  appellants ;  for  not  only  were  there  regular  licenses 
in  those  cases,  and  not  only  did  regular  marriages  take 
place,  but  the  first  of  those  licenses  was  granted  by 
Dr.  Crigan^  the  predecessor  of  Dr.  Murray^  in  1811, 
and  yet  no  entry  of  the  marriages  appeared  until  some 
years  after  Dr.  Murray  had  held  the  see^  namely,  in 
1822.     The  license,  in  the  case  of  Sir  John  Piers^ 
might  have  been  in  like  manner  granted  by  Bishop 
Crigan^  and  probably  was  so  granted  at  the  time  when 
Sir  Jo  fill  Piers*  brother  was  expected  to  perform  the 
ceremony.     If  so,  it  would  not  be  used  at  the  moment 

2  A  2 
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because  the  brother  did  not  come ;  but  it  woold  be 
used  afterwards,  and  would  constitute  a  valid  authority 
for  celebrating  the  marriage.  The  maxim  Omnia  rite 
actOf  is  in  support  of  this  supposition ;  for  it  cannot  be 
imagined  that  a  clergyman  whO|  like  Mr.  Siewart^ 
knew  the  law  of  the  island,  would,  without  any  interest 
to  influence  him,  expose  himself  to  penalties  for  vio- 
lating it.  It  must  be  presumed  that  he,  being  a  pro- 
perly authorized  person  to  celebrate  a  marriage,  cele- 
brated this  marriage  upon  proper  authority,  and  in 
regular  form. 

The  fact  of  a  formal  marriage  in  1821  between  these 
parties  by  no  means  impeaches  the  validity  of  the 
marriage  in  1815.  It  is  in  evidence  that  Sir  t/oAn  B. 
Piers  desired  to  conceal  his  marriage  from  his  mother, 
from  whom  he  had  expectancies,  and  the  i^econd  mar- 
riage was  nothing  but  a  public  re-assertion  of  the  parties' 
intention,  which  had  lawfully  been  carried  into  effect 
some  years  before.  Nor  is  the  circumstance  of  the  lady 
being  described  in  the  certificate  of  that  marriage,  and 
signing  it,  in  her  maiden  name  at  all  material — 

[Lord  Campbell : — ^There  is  nothing  in  that.  Lord 
Eldon  was  married  a  second  time.  The  second  marriage 
took  place  in  Newcastle ;  and  though  there  was  no  doobt 
that  he  had  been  validly  married  in  Scotland^  yet  hit 
wife  used  her  maiden  name  on  this  second  marriage  (a)* 

The  Lord  Chancellor. — In  cases  when  a  ward  of 
Court  has  been  married  clandestinely,  the  Court  always 
directs  a  second  marriage ;  and  in  such  marriages  the 
maiden  name  of  the  lady  is  always  used.] 

By  a  similar  reason,  the  use  of  the  maiden  name  of 
Lady  Piers  in  the  certificate  of  baptism  of  one  of  the 

(6)  The  following  is  extracted  from  the  parish  register  of 
Saint  Nicholas,    Newcastle  :-•' John   Scott   and   EliaM 
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children  in  November,  1820,  is  accounted  for.    It  was  ^_^ 

a  frequent  practice  in  the  island  to  describe  the  mother        Pibrs 
by  her  maiden  name,  and  such  description  did  not  in       Pibrs. 
any  manner  affect  the  question  of  her  marriage,  or  even 
shew  that  a  doubt  was  entertained  upon  the  subject  of  it. 

Mr.t/.  Parker  and  Mr.  F.  Goldsmidt. — The  respon- 
dent is  willing  to  take  on  himself  the  burden,  which,  ac* 
cording  to  the  doctrine  of  the  other  side,  is  cast  upon 
him,  of  shewing  that  there  was  no  valid  marriage  of  Sir 
t/.  B.  Piers  and  the  mother  of  these  appellants  in  the 
year  1815.  He  admits  that  he  must  shew  that  there 
was  a  high  degree  of  probability  that  there  was  no 
license  authorising  this  marriage.  The  Court  below 
proceeded  on  the  assumption  that  the  duty  of  impeach- 
ing this  marriage  lay  with  the  respondent;  and  he, 
having  completely  and  satisfactorily  discharged  that 
duty,  Lord  Chancellor  Brady  gave  judgment  in  his 
favour.     That  judgment  is  right  both  in  law  and  in  fact. 

It  has  been  said  that  the  effect  of  the  law  of  pre- 
sumption was  not  properly  considered  in  the  Court 
below  ;  but  there  is  nothing  to  support  that  argument. 
The  case  of  Lapsley  v.  Grierson  {a)  is  an  authority  for 
the  respondent,  for  it  shews  that  presumption  may  be 

Surtees,  a  minor»  with  the  consent  of  her  father,  Aubone 
Surtees,  Esq.,  and  both  of  this  parish,  were  married  in  this 
church  by  hcense,  the  19th  day  of  January,  1773,  by  me, 

"  CuTH.  Wilson,  Curate. 
"  This  marriage  was  solemnized  between  us, 
"  John  Scott, 
'*  Elizabbth  Surtbbs. 

"  In  the  presence  of  us, 

"  AVBONE  SURTBES.*       HbNBT  ScOTT.*' 

Lord  Campbeirs  Lives  of  the  Chancellors,  vol.  vii.,  p.  34. 

(fl)  Ante,^voL  L,  p.  498. 
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rebutted  by  evidence,— a  rule  which  had,  years  before, 
been  acted  on  by  the  Court  of  Queen's  Bench,  in  the 
case  of  the  King  v.  Harbome  (a),  where  it  was  held 
that  the  weight  that  was  to  be  attached  to  a  presump- 
tion of  fact  was  to  be  regulated  by  the  facts  of  each 
particular  case.  The  decision  of  that  case  in  favor  of 
the  validity  of  the  first  marriage  was  in  consequence  of 
the  weight  of  evidence  there  most  favoring  such  a  con- 
clusion, and  Lord  Detinwu  expressly  dehied  that  there 
was  any  such  rigid  presumption  of  law  as  that  nov 
contended  for. 

[Lord  Campbell. — That  was  as  to  the  presumption  of 
life  or  death.  But  that  does  not  affect  the  presumption 
of  law  that  when  a  properly  qualified  penion  does  an 
act  within  the  limits  of  his  authority,  the  presuniptiou, 
Omnia  rite  actaj  is  to  be  applied.  We  are  bound  to 
presume  here  that  there  was  a  license.  It  is  true  that 
that  presumption  may  be  rebutted  ;  but  it  must  be  by 
very  strong  evidence. 

The  Lord  Chancellor, — We  can  see  what  presump> 
tion  the  Court  below  had  in  consideration  ;  for  the  issue 
proposed  by  the  Court  was  whether  the  Bishop  of 
Rochester  had  granted  a  license.] 

In  the  Banbury  Peerage  case,  the  Judges  gave  an- 
swers to  certain  questions  which  very  exactly  ascertain 
the  limits  of  this  doctrine  of  presumption  upon  the 
question  of  the  legitimacy  of  a  child.  Those  answers 
are  to  be  found  in  a  note  to  a  report  of  a  case  of  Morris 
V.  Davies  (Z»),  which  occurred  in  this  House.  From 
those  answers,  and  from  that  case  itself,  the  rule  of 
presumption  appears  to  be  this,  that  the  presumption  of 


(a)  2  Ad.  &  El.  f>40;   1 
Harrison  &  Wol.  36. 


{h)  5  Clark  &  Finnelly, :  63 ; 
see  p.  229,  n. 
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legitimacy  from  the  birth  of  a  child  in  lawful  wedlock,  *^49. 
may  be  rebutted  not  only  by  proof  of  non-access,  but  Pibrs 
of  such  circumstanceSi  even  where  the  husband  and  wife  Pikrb. 
are  in  the  same  house,  as  tend  to  disprove  any  sexual 
intercourse  having  taken  place  between  them.  Surely 
the  presumption  in  favor  of  the  celebration  of  a  mar- 
riage cannot  be  stronger  than  the  presumption  of  the 
legitimacy  of  a  child,  born  in  lawful  wedlock.  The 
same  reasons  in  favor  of  the  application  of  the  doctrine 
of  presumption  exist  in  both  cases,  but  more  directly 
in  the  latter  than  in  the  former.  In  Heady.  Head  (a), 
Lord  Eldon  said,  ^^  where  there  is  personal  access 
under  such  circumstances  that  there  might  be  sexual  in- 
tercourse, the  law  raises  the  presumption  that  there 
has  been  actually  sexual  intercourse,  and  this  presump- 
tion must  stand  till  it  is  repelled  satisfactorily  by  evi- 
dence that  there  was  not  such  sexual  intercourse." 
What  that  satisfactory  evidence  is,  he  goes  on  in  that 
case  to  shew,  and  it  amounts  to  no  more  than  that 
which  the  respondent  has  oflfered  here.  The  respondent 
is  entitled  to  succeed  if,  on  the  evidence,  h  can  satisfy 
the  House  that  it  was  in  a  high  degree  more  probable 
that  there  was  not  a  license,  than  that  there  was  one. 
Such  was  the  doctrine  adopted  by  this  House  in  the 
case  of  Morris  v.  Davies  (A). 

[Lord  Campbell. — In  considering  that  case,  it  must 
be  remarked  that  the  birth  of  the  child  was  concealed 
from  the  husband.] 

But  independently  of  the  particular  facts  of  that  case, 
the  Lord  Chancellor  there  lays  down  the  rule  that  the 
presumption  of  law  may  be  rebutted  by  circumstances, 
and  especially  speaks  (c)    of  "Evidence  diminishing 

(a)  Turn.  &  R.  138,  141.     {h)  CI.  &  Fin-  163.     (c)  Id.  242 
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1B49.         the  probability  or  shewing  the  improbability  that  such 

FiBRB        intercourse  did  in  fact  take  place/' 

Piers.  ^^^  ^^^^  of  Wilkinson  v.  Payne  (a)   can  hardly  be 

said  to  aiFect  the  present^  for  there  the  jury  haying  found 
a  verdict  on  the  facts,  the  Court  would  not,  ou  a  mere 
presumption,  set  aside  that  verdict,  when  the  parties 
were  clearly  entitled  in  equity  and  justice  to  recover. 
Again,  in  fFiUiama  v.  The  East  India  Company  (b) 
the  plaintiff  was  merely  nonsuited,  because  he  did  not 
produce  the  best  evidence  in  support  of  a  material  alie- 
.    gation  in  his  declaration,  namely,  that  the  servants  of  the 
Company  knew  of  the  dangerous  nature  of  the  maleriai 
they  put  on  board  the  plaintiff's  vessel.     Here  the  case 
could  not  fail  on  that  ground.     The  case  of  2%e  King 
v.  Twyning  (r)  was  questioned  in  The  King  v.  HoT' 
borne  ((/),  where  it  was  expressly  denied  that  there  was 
such  a  rigid  presumption  of  law  as  that  which  is  dov 
asserted. 

On  the  other  hand,  it  is  clear  that  when  a  marriage 
has  been  questioned  in  the  Ecclesiastical  Court  on  the 
grounds  of  non-compliance  with  the  statute  in  the  pub- 
lication of  banns,  that  Court  has  decided  on  the  balance 
of  evidence,  and  not  on  any  mere  doctrine  of  legal  pre- 
sumption ;  Frankland  v.  Nicholson  (e),  Paugeit  t. 
Tomkyns  (/),  and  Mather  v.  Ney  {g).  The  Court  of 
Exchequer  in  Equity,  too,  has  adopted  the  same  course 
of  proceeding,  in  a  case  where  the  validity  of  a  marriage 
by  license  was  in  question  ;    Poole  v.  Poole  {k).    And 

(a)  4  Term  Rep.  468.  (c)  3  Maule  &  S.  259,  n. 

(i)  3  East.  192.  (/)  Id.  262,  n. 

(c)  2  Barn.  &  Aid.  386.  {g)  Id.  65,  n. 

{d)  1  Har.&  Wol.  36  ;  2  Ad.  (A)  1  Younge,  331. 
h  El.  540. 
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finally^this  House^on  a  claim  of  peerage,  expressly  re-         1849. 
cognised  the  rule  as  laid  down  in  Morris  v.  Davies  (a),        Fibrs 
of  admitting  presumption  in  such  matters  to  be  rebutted       Pi^^^ 
by  proof,  and  decided  the  claim  on  the  ground  that  the 
proof  there  given  was  sufficient  to  establish  a  case  of  il- 
legitimacy ;   The  Barony  of  Saye  and  Sele  (b) . 

It  is  therefore  submitted  that  the  judgment  of  the  Court 
below  in  this  case  was  right.  In  the  first  place,  there  is  no 
such  absolute  presumption  of  law  as  to  exclude  evidence; 
and  in  the  next,  evidence  being  admitted,  that,  evidence 
was  conclusive  against  the  validity  of  the  pretended  mar- 
riage. W  hat  was  that  evidence  ?  It  was  in  substance 
this,  that  there  was  no  trace  of  the  grant  of  any  license ; 
that  there  was  no  entry  of  any  solemnization  of  marriage 
under  any  license ;  that  the  Bishop  of  Rochester  had 
been  Bishop  of  the  island  for  a  year  before  the  pretended 
marriage  took  place,  and  had  not  granted  any  such 
license,  but  would,  on  account  of  the  known  character 
of  the  parties,  have  refused  it  if  applied  for.  Then  come 
the  facts  of  the  misconduct  of  the  person  who  is  said  to 
have  solemnized  the  marriage;  the  absence  of  any  general 
recognition  of  the  parties  as  married ;  the  baptism  of 
one  of  the  appellants,  with  the  name  of  ^^ Denny**  given 
as  that  of  her  mother ;  and,  lastly,  the  formal  marriage 
of  these  parties  in  Dublin  in  1821.  No  one  of  these 
facts  might  be  conclusive  against  the  alleged  marriage 
of  1815,  but  the  whole  of  them,  taken  together,  render 
it  impossible  to  believe  that  any  such  marriage  took 
place.  The  decree  of  the  Court  below  must  conse- 
quently be  affirmed. 

Mr.  Bethelly  in  reply. — The  fallacy  of  the  argument 
on  the  other  side  is,  that  the  prcesumpiio  legis  vel  facti 

(o)  5  01.  &  F.  !67.  {b)  Ante,  vol.  I.  p.  507. 
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and  the  prcBuumptio  Juris,  are  confounded  together. 
The  one  may  certainly  be  rebutted  by  evidence ;  for  it  is 
in  truth  nothing  but  a  conflict  of  presumptions.  But  the 
other,  which  flows  from  facts  already  established,  cannot 
be  rebutted.  The  rule  of  the  civil  law^  which  has  been 
everywhere  adopted,  is  well  expressed  in  the  Digest, 
"  Estque  nihil  aliud  quam  disposiiio  legis  prcBSumen^ 
iiSf  et  super  prccsumpto  lanquam  sibi  comperio  statuen- 
tiS''  contra  quam  non  admiliitur  probatio"  (a). 

[Lord  Brougham. — And  in  pleading,  the  prtcsump- 
Ho  juris  can  never  be  traversed.] 

That  is  so.  In  the  present  case,  the  facts  are  estab- 
lished, and  the  prcBsumptio  juris  applies.  The  autho- 
rity of  The  King  v.  Twyning  was  not  impeached  in 
The  King  v.  Harborne,  so  far  as  the  rule  of  law  was 
concerned ;  but  it  was  held  not  to  apply  with  all  its 
force  to  that  particular  case.  The  language  of  Lord 
Denman  related  only  to  a  presumption  of  the  fact  of  the 
continuance  of  life^  in  that  case^  being  liable  to  be  con- 
sidered with  reference  to  the  weight  of  evidence  in  its 
favour  and  against  it.  That  is  a  mere  balance  of  pre- 
sumptions, and  it  was  so  considered  in  this  House  in 
the  case  of  Lapsley  v.  Grieraon  (6). 

This  case  has  not  been  properly  tried ;  and  the  two 
conclusions  of  the  Court  below  are  wrong.  The  decree 
ought  to  be  reversed,  and  the  legitimacy  of  the  appel- 
lants declared. 


March  22. 


The  Lord  Chancellor : 
This   is  an   appeal   from  the  decision  of  the  Lon 
Cliancellor  of  Ireland,  upon  the  adjudication  to  whic 

(a)    Dig.  bk.  xxii.  Tit.  iii.,   "De  Probationibus   ct   Pr 
Fumptionibus."  (6)  Ante,  vol.  1.,  498,  505. 
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he  has  come^  as  to  the  legal  validity  of  the  marriage         1^49. 
upon  which  the  legitimacy,  and  therefore  the  rights  of        Pikbs 
the  appellants,  depended.     It  appears  that  the   Lord        Pikrs. 
Chancellor  ultimately  decided  that  point  on  the  evi- 
dence before  him,  but  he,  at  the  same  time,  offered  an 
issue,  which  he  thought  would  try  the  question  of  the 
validity  of  the  marriage.      The  issue  which  he  offered 
to  the  parties  was,  ^^  whether  there  had  been  a  special 
licence  from  the   Bishop  of  Sodor  and  Man,  autho- 
rizing the  clergyman  of  that  island  to  celebrate  the 
marriage.^^ 

Now  it  does  appear  to  me  that  the  issue  so  tendered 
goes  very  much  to  explain  the  ground  upon  which  the 
Lord  Chancellor  decided  the  case,  because  it  shows 
that  according  to  the  view  which  he  took  of  it,  the 
question  in  dispute  depended  upon  the  greater  or 
less  weight  of  the  evidence  upon  the  one  side  or  the 
other ;  otherwise  the  issue  would  not  reach  the  question 
so  as  to  decide  upon  the  validity  of  the  marriage. 
Such  an  issue  would  rest  upon  the  balance  of  evidence 
as  to  a  particular  fact,  upon  the  result  of  which  the 
validity  of  the  marriage  undoubtedly  would  depend; 
but  that  is  not  the  mode  in  which  the  law  con- 
templates matters  of  proof  relating  to  the  lawfulness  of 
a  marriage.  It  entirely  lays  aside  all  that  strong  legal 
presumption  upon  which  the  law  proceeds  in  the  case 
of  marriage,  and  adjudicates  upon  the  point  as  upon 
any  other  matter  of  fact,  with  respect  to  which  there  is 
no  presumption  one  way  or  the  other,  but  where,  upon 
the  result  of  the  investigation  as  to  the  existence  of 
the  fact,  the  right  of  the  parties  might  depend. 

My  Lords,  I  have  not  found  that  the  rule  of  law  is 
anywhere  laid  down  more  to  my  satisfaction ,  than  it 
is  by  Lord  Lyndhurst  in  the  case  of  Morris  v.  Dories, 
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1849.        as  determined  in  this  House  (a).   It  is  not  precisely  the 
Piers        same  presumption  as  exists  in  the  present  case ;  but 
PiKBS.        ^^^  principal  is  strictly  applicable  to  the  presumptkiD 
which  we  are  considering.  He  says  (bjy  *^  The  presump- 
tion of  law  is  not  lightly  to  be  repelled.     It  is  not  to 
be  broken  in  upon  or  shaken  by  a  mere  balance  of 
probability.     The  evidence  for  the  purpose  of  repel- 
ling it  must  be  strongs  distinct^  satisfactory  and  con- 
clusive.^^    No  doubt^  every  case  must  vary  as  to  haw 
far  the  evidence  may  be  considered  as  ^^  satisfactory  and 
conclusive;^'  but  he  lays  down  this  rule  that  the  pre- 
sumption must  prevail  unless  it  is  most  satisfactorily 
repelled  by  the  evidence  in  the  cause  appearing  con- 
clusive to  those  who  have  to  decide  upon  that  question. 
Now^  my  Lords^  here  the  ligitimacy  of  the  plaintifi, 
which   is  the  question  in  the  cause^  depends  upon  the 
validity  of  a  marriage  celebrated  in  the  Isle  of  Mam  hf 
a  clergyman  whose  status  is  not  a  matter  in  dispute^  he 
having  been  a  regularly  ordained  clergyman^  doing  duty 
in  a  church  thcre^  and  as  to  whose  capacity  to  celebrate 
marriage  there  is  no  dispute.     The  question  arises  ai 
to  whether  the  marriage  so  celebrated  was  valid  accord- 
ing to  the  law  of  the  Isle  of  Man^  requiring  the  spedal 
license  of  the  bishop  in  cases  where  the  marriage  ii 
celebrated^  as  this  was^  in  a  private  house^  and  not  in 
a  church. 

Of  the  fact  of  the  marriage  there  is  no  dispute  what* 
ever ;  there  is  not  even  a  question  raised  about  that 
But  not  only  is  the  fact  of  the  marriage  proved^  but  it 
is  proved  to  my  entire  satisfaction  that  the  clergyman 
and  the  parties  to  the  marriage  were  all  anxious  that  a 
valid  marriage  should  be  celebrated^  and  aU  supposed 
that  a  valid  marriage  had  been  celebrated.     It  is  in 

(fl)  5  Clark  &  Fin.  163.  {h)  Sec  p.  265. 
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evidence  that  Sir  John  Piers — the  lady  whom  he  mar- 
ried being  at  that  time  near  the  period  of  her  confine- 
ment— was  anxious  to  have  a  child  born  who  might  be 
the  heir  to  his  property.     There  is  no  doubt  that  the 
woman^  at  all  events^  must  have  been  anxious  for  a  valid 
marriage.     The  clergyman  not  only  must  have  been 
anxious  not  to  incur  the  penalties  which  the  law  im- 
poses upon  clergymen  celebrating  marriages  otherwise 
than  according  to  the  law  of  the  island^  but  the  evidence 
shows  that  he  could  not  possibly  have  been  in  that 
situation^  in  which  he  is  attempted  to  be  described  in 
the  cause^  namely,  that  of  a  person  ignorant  of  the  law, 
and  therefore  likely  to  err,  as  not  knowing  what  the  law 
of  the  island  was.     He  not  only  was  a  clergyman  who 
had  been  for  a  considerable  time  exercising  the  func- 
tions of  a  clergyman  of  one  of  the  churches  in  the  island, 
but  he  had  been  the  private  or  domestic  chaplain,  as  it 
is  called,  of  the  preceding  Bishop  of  Sodor  and  Man  ; 
and  he,  it  appears,  had  also  been  previously  engaged  in 
celebrating  marriages  of  this  description.      We  there- 
fore have  it  for  certain,  that  all  the  parties  must  have 
intended  that  a  valid  marriage  should  be  celebrated; 
and  that  at  least  one  of  the  parties  understood  the  law 
relating  to  the  marriage  which  he  was  celebrating. 

Then  we  have  the  subsequent  conduct  of  the  parties, 
proving  beyond  all  question  that  they  supposed  that  a 
valid  marriage  had  been  celebrated.  The  children  are 
treated  as  legitimate  children  ;  the  wife  is  treated  as  the 
lawful  wife  ;  and  the  conduct  of  the  parties,  from  begin- 
ning to  end,  shows  that  they  believed  a  valid  marriage 
to  have  been  solemnized.  This  is  not  at  all  shaken  by 
the  fact  of  a  subsequent  marriage  having  taken  place 
in  Ireland.  We  know  that  that  does  frequently  happen 
without  the  slightest  imputation  on  the  validity  of  the 
first  marriage. 
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1849.  Now,  under  these  circumstances,  the  validity  of  the 

PiKRs         marriage  is  impeached  upon  this  groan J^  that  there  b 
Piers.        ^^  proof  of  there  having  been  a  special  license  granted 
by  the  Bishop.     Then  we  have  a  marriage  unimpeached 
by  any  circumstances  to  show  the  knowledge  of  the 
parties,  or  the  opinion  of  the  parties^  that  other  than  t 
valid  marriage  had  been   celebrated,  accompaDied  by 
the  anxious  wish  that  such  marriage  should  be  cele- 
brated ^and  we  have  a  clergyman  engaged  in  celebra- 
ting the  marriage^  who  must  be  supposed  to  have  been 
cognizant  of  the  law  of  the  island ;  he  appears  to  have 
been  so ;  and,  in  point  of  fact,  from  his  position  there 
can  be  no  room  for  doubt  as  to  whether  he  was  or  wai 
not  cognizant  of  the  law  of  the  island  ;  and  opposed  to 
these  circumstances  is  the  absence  of  proof  of  the  li- 
cense under  which  the  marriage  was  celebrated. 

Then  here  is  a  case  which  raises  all  the  presumpUons 
the  law  can  raise  in  favor  of  a  valid  marriage.  Tliere 
is  nothing  to  shake  it  but  this — ^Was  there  or  was  there 
not  a  special  license  ?  Now,  that  that  may  be  matter 
to  be  inquired  into,  I  do  not  at  all  deny*  It  might  be 
possible  to  disprove,  even  at  this  distance  of  time,  some 
circumstances  upon  which  the  validity  of  the  marriage 
might  depend  ;  but,  if  disproof  was  offered^  it  must  be 
met  with  all  that  strength  of  legal  presumption  which 
would  operate  in  favor  of  the  marriage  being  valid. 

Of  what  then  does  the  evidence  consist?— It  consists 
of  the  testimony  of  the  Bishop,  who  can  only  speak  to 
his  not  recollecting  having  granted  a  special  license. 
He  states  reasons  why  he  has  confidence  in  his  belief 
that  there  was  no  special  license.  If  the  opinion  which 
he  has  given  is  maintained  altogether  by  those  reasons, 
his  conclusion  from  those  reasons  is  hardly  entitled  to 
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more  weight  than  the  conclusion  which  your  Lordships  1849. 
yourselves  may  draw.  It  does  not  appear  that  he  Piers 
gives  any  other  reason  for  coming  to  that  conclusion, 
except  that  he  has  no  recollection  of  having  granted  a 
special  license,  and  that,  from  certain  circumstances, 
he  thinks  it  very  improbable  that  he  should  have 
granted  it. 

Those  reasons,  when  examined,  beyond  all  doubt  do 
not  appear  to  be  very  satisfactory.  Some  of  the  facts 
upon  which  he  proceeds,  if  not  entirely  displaced,  are 
very  much  shaken  by  evidence  in  the  cause ;  as,  for 
instance,  that  a  party  wishing  to  obtain  a  special 
license  must  appear  before  the  Bishop  personally,  and 
inform  him  of  the  fact.  We  have  very  good  evidence 
from  Mr.  Brown — who  held  an  ofiScial  situation  which 
must  have  brought  to  him  a  knowledge  of  the  usual 
practice — from  which  it  is  to  be  inferred  that  that  is  not 
the  universal  practice.  It  certainly  would  be  rather  an 
extraordinary  practice  in  matters  of  that  description, 
which  are  matters  very  much  of  course,  and  are 
usually  transacted  by  officers  authorized  for  that  pur- 
pose, and  not  by  the  Bishop  himself.  For  instance, 
Mr.  Brown  says,  that  in  the  year  1818  (it  is  true  that 
that  is  after  the  marriage  in  question),  he  received 
certain  directions  from  the  Bishop  as  to  the  course  to 
be  pursued  upon  application  for  a  special  license. 
From  that,  one  would  infer  that  the  Bishop,  in  the  or- 
dinary course,  permitted  that  part  of  his  duty  to  be 
exercised  by  his  lawfully  constituted  officer,  and  did  not 
himself  personally  interfere  in  the  details  of  all  those 
transactions. 

But,  however,  giving  all  the  weight  to  the  Bishop's 
testimony  which  can  possibly  be  asked  by  those  who 
rely  upon  the  effect  of  it,  it  comes  to  no  more  than  this 
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—a  mere  negative, — a  mere  absence  of  Te<K>UeGtioii  of 
a  transaction  which  took  place  thirty  years  ago,  with 
certain  grounds  stated^  upon  which^  either  in  the  whole 
or  in  great  part,  that  conclusion,  to  which  the  Bishop 
has  come,  has  rested.  I  cannot  ^ay  that  that  is  eri- 
dence,  in  the  language  of  Lord  Lyndhurst  ''strong, 
distinct,  satisfactory,  and  conclusive,"  It  appeairs  to 
me  to  be  the  very  contrary  of  what  we  understand  bj 
the  meaning  of  those  words. 

But  independently  of  that,  there  is   not  only  eri- 
dence    of    possibility,    but    of    probability,    entirdj 
outweighing   the   probability  of  the  marriage  having 
been  celebrated  without  a  special  licence,  iu  the  fact 
that  the  preceding  Bishop  may  have  granted  such  a 
licence.    There  is  nothing  whatever  at  variance  with 
that,  except  the  period  which  elapsed  between  the  time 
when  the  special  licence  is  supposed   to   have  beeo 
granted,  and  the  time  when  the  marriage  was  cele« 
brated.    But  there  is  evidence  that  it  is  not  at  all  an 
unusual  thing  for  a  considerable  time  to  elapse  be- 
tween the  one  and  the  other.     And  we  have  this  in 
proof,  that  the  marriage  was  contemplated  two  yean 
before — the  brother  of  Sir  John  Piers  was  intended  to 
be  the  clergyman  to  ofiSciate.     He  was  not  able,  how- 
ever, to  come  to  the  Isle  of  Man,  and  the  postpone- 
ment took  place  on  that  account.     We  have  therefore 
tlie  fact  of  the  intention  having  existed  at  the  period 
at  which,  if  the  license  was  granted  by  the  preceding 
Bishop,  the  license  in  question  would    have  been  10 
granted.     That  is  not  a  fact  upon  which  we  can  rely 
as  conclusive,  but  it  undoubtedly  removes  a  great  deal 
of  the  alleged  improbability  of  the  license  having  beeo 
granted  at  a  period  so  long  antecedent  to  the  time  of 
the  marriage. 
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But,  my  Lords,  I  will  not  go  into  all  the  circum- 
stances in  detail,  simply  because  the  view  which  I  take 
of  this  case  does  not  depend  upon  such  an  examina- 
tion of  them,  but  it  depends  upon  this  :  there  is  a 
strong  legal  presumption  in  favour  of  the  validity  of 
the  marriage,  particularly  after  the  great  length  of 
time  which  has  elapsed  since  its  celebration,  which  is 
not  met  in  this  case  by  that  species  of  positive,  dis- 
tinct, and  satisfactory  disproof  which  is  essential  in 
order  to  get  rid  of  the  probability  of  the  marriage 
having  been  duly  celebrated. 

Under  these  circumstances  therefore,  I  cannot  come 
to  the  conclusion  to  which  the  Lord  Chancellor  of 
Ireland  has  come,  either  as  to  the  result,  namely, 
dismissing  the  plaintiffs'  bill  upon  the  ground  that 
they  had  not  made  out  their  title  as  legitimate  chil- 
dren, or  still  less  as  to  the  form  in  which  he  proposed 
to  try  the  issue  upon  the  validity  of  this  marriage. 
I  really  have  no  difficulty  whatever  on  this  part  of  the 
case.  It  never  appeared  to  me  that  there  was  made 
out  that  species  of  contradiction  of  the  legal  presump- 
tion, which  would  justify  any  Court  in  coming  to  a 
conclusion  against  the  validity  of  the  marriage.  The 
only  doubt  which  I  had  was  as  to  the  course  which  a 
Court  of  Equity  ought  to  have  adopted  for  the  purpose 
of  disposing  of  the  question. 

Beyond  all  doubt,  my  Lords,  in  an  ordinary  case  in 
which  a  question  arises  as  to  the  legitimacy  of  chil- 
dren, or  the  validity  of  a  marriage,  it  would  be  a  case 
for  a  Court  of  Equity  to  send  to  trial.  But  there  are 
peculiar  circumstances  in  this  case,  which,  after  some 
consideration,  I  am  satisfied  make  it  the  duty  of  this 
House  not  to  adopt  that  course.  In  the  first  place,  it 
is  hardly  possible  to  adopt   that  course  in   a  mode 
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1849.  which  would  lead  to  a  satisfactory  concluaion.  It  is 
Piers  i^ot  a  case  in  which  a  Court  of  Equity  ia  bound  to  do 
Piers.  ^^*  ^^  would  only  do  it  in  the  ordinary  course  of  ad« 
ministering  its  jurisdiction  in  order  to  satisfy  itself  u 
to  the  fact  upon  which  the  issue  woald  be  directed. 
If  the  marriage  is  disproved^  there  can  be  no  issue 
directed.  Here  then  the  question  is,  whether  the 
facts  are  such  as,  in  the  discretion  of  the  Courts  make 
it  the  duty  of  the  Court  to  direct  an  issue  to  be  tried 
by  a  jury.  First  of  all,  it  does  not  depend  in  aoy 
great  degree,  as  we  see  now  from  the  evidence  pro- 
duced before  the  Court  of  Chancery,  upon  parol  testi- 
mony ;  it  depends  more  than  anything  else  upon  the 
effect  and  validity  to  be  given  to  the  legal  presumplioD. 
It  is  not  that  kind  of  case  which  is  peculiarly  to  be 
investigated  before  a  jury  by  parol  testimony,  the  aid 
of  which  a  Court  of  Equity  requires  in  ascertaining  a 
disputed  fact. 

But  there  is  another  great  difficulty.  If  this  issae 
is  to  be  directed^  it  will  be  directed  to  be  tried  in  /re- 
lanti.  Now  it  does  so  happen,  that  the  evidence  upon 
which  the  fact  is  to  depend  seems  to  be  found  any- 
where but  in  Ireland.  Part  of  it,  and  a  most  impor 
tant  part  on  one  side  of  the  question,  is  to  be  found  io 
this  country — that  of  the  Bishop.  Now  the  Bishop  of 
Rochester  is  residing  here,  and  he  has,  as  it  appears, 
declined  to  go  to  Dublin  for  the  purpose  of  giving  hii 
testimony  there.  But  the  otlier  part  of  the  evidence^ 
and  perhaps  next  to  that  of  the  Bishop,  the  most  im- 
portant part  of  the  evidencCi  is  to  be  found  in  the  Isk 
of  Man.  So  that  you  would  have  the  jury  in  Iretwud^ 
but  you  would  have  no  evidence  in  Irelaml ;  beuda 
which,  if  evidence  could  be  obtained,  the  trial  by  jury 
would  not  in  this  case  be  a  satisfactory  mode  of  ioFet- 
tigating  the  fact. 
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Another  ground  which  appears  to  me  to  be  conclu- 
sive as  to  the  course  which  this  House  ought  to  adopt 
is  this : — the  question  depends  a  good  deal  upon  the 
effect  to  be  given  to  the  legal  presumption,  as  opposed 
to  the  description  of  evidence  which  we  have  here.  If 
a  jury  should  come  to  the  conclusion  to  which  the 
Lord  Chancellor  of  Ireland  has  come,  namely,  that 
the  evidence  is  sufficient  to  repel  the  legal  presump- 
tion, and  that  fact  should  be  brought  before  this 
House  in  proper  form,  could  this  House  be  satisfied 
with  such  a  verdict  proceeding  upon  these  grounds  ? 
I  think  it  could  not,  and  I  believe  therefore  that  an 
attempt  to  try  the  question  by  an  issue  would  lead  to 
great  and  unnecessary  expense ;  and  that  we  should 
by  no  means  come,  in  all  probability,  to  a  more  satis- 
factory result  upon  the  real  merits  of  the  case  than 
we  may  come  to  on  the  evidence  we  have  now  be- 
fore us. 

My  opinion  therefore  being  that  the  strong  legal 
presumption  is  not  repelled  by  the  evidence  in  the 
cause,  my  advice  to  your  Lordships  is  to  reverse  the 
decree  of  the  Lord  Chancellor  of  Ireland^  and  to  de- 
clare that  the  appellants  have  established  their  status* 
That  decree  upon  the  finding  is  quite  of  course.  There 
will  be  no  reason  for  sending  it  back  to  the  Court  of 
Chancery.  If  there  should  be  anything  else  to  be  ad- 
judicated upon,  I  apprehend  that  this  House  will  not 
decide  it,  but  in  that  case  will  remit  it  to  the  Court  of 
Chancery  for  the  purpose  of  having  that  matter  dis- 
posed of  there.  As  far  as  I  have  been  able  to  see  into 
the  cause,  there  is  no  defence  set  up  against  the  claim 
of  the  appellants,  except  the  question  of  whether  they 
are  legitimate  children,  and  entitled  to  the  property. 
If  that  is  so,  this  House  will  not  be  departing  from 
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P1BR8        the  appellants. 
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Lord  Brougham : 

My  Lords — I  am  altogether  of  the  same  opinion,  and 
for  the  same  reasons.  I  consider  the  rule  of  law  to  have 
been  very  clearly  laid  down  in  Morris  ▼.  Davies  (a),  by 
my  noble  and  learned  friend.  Lord  LyndhwarsL  My 
noble  and  learned  friend  there  laid  down  that  rule  in 
very  plain  terms ;  and  if  I  had  any  doubt  as  to  any 
one  of  the  four  descriptions  which  he  gave  of  the 
evidence  required  to  rebut  the  legal  presumption  of 
legitimacy,  it  is  as  to  the  last.  1  should  say, 
^^  clear,  distinct,  and  satisfactory  evidence/'  I  am  not 
quite  prepared  to  use  the  word  ^*  conclusive."  '  I  think 
some  doubt  may  arise  upon  that,  which  it  is  unnecesstry 
to  raise,  because  if  the  evidence  required  be  clear  and 
satisfactory,  that  is  quite  sui&cicnt  for  me*  I  do  not 
like  ever  to  lay  down  the  rule  that  evidence  must  be 
^^  conclusive,''  because  that  gives  occasion  very  fre- 
quently to  needless  and  inconvenient  doubt. 

Have  we,  then,  in  this  marriage ;  alleged  to  have  been 
had  35  years  ago  in  the  Isle  of  Man  ;  always  acknow- 
ledged to  have  been  intended  by  the  parties  for  a  con- 
siderable time  before  the  fact ;  acknowledged  to  have 
been  satisfactory  to  the  parties  to  a  certain  extent  im- 
mediately after  the  fact ;  recognised  by  them,  and  by 
their  acts  and  deeds  at  the  very  time,  and  subsiitinf 
till  brought  into  dispute  by  two  circumstances,  the  one 
a  matter  of  fact,  namely,  an  unquestioned  marriage 
solemnized  in  1821,  the  other,  the  proceeding  in  qnei- 
tion  to  get  rid  of  the  charge  of  4000/.  upon  the  estate; 
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always  acknowledged  to  have  been  a  sufficient  marriage         1^^* 
except  in  those  two  instances,  and  until  those  two        Pikrs 
periods  : — have  we,  I  say,  sufficiently  *^  strong,  distinct,        Fibrb. 
and  satisfactory  **  evidence  to  repel  the  legal  presump- 
Uou  in  accordance  with  that  course  of  action  and  ac- 
knowledgment ? 

1  say  nothing  of  what  took  place  in  1821,  for  I  am 
entirely  of  Opinion  that  that  is  no  argument  whatever 
against  the  parties  believing  that  they  had  contracted 
and  solemnized  a  legal  and  valid  marriage  in  1816.  It 
is  a  constant  course  with  persons  who  solemnize  irre- 
gular marriages,  which,  though  irregular,  are  perfectly 
valid  and  perfectly  legal,  and  against  which  nothing 
either  of  presumption  or  of  law  can  be  alleged ;  it  is  a 
constant  course  for  them  afterwards,  needlessly,  super- 
fluously, and,  in  my  opinion,  irregularly,  to  solemnize 
what  is  termed  a  regular  marriage,  in  facie  eclcesiie, 
I  say  '*  irregularly,"  for  an  obvious  reason  j  because,  if 
the  first  marriage  is  valid,  the  second  marriage  becomes 
an  irregular  marriage.  The  first  marriage  was  irregular 
for  want  of  certain  ecclesiastical  or  legal  solemnities  ; 
but  in  law  it  was  valid.  The  second  marriage  is  a 
mockery ;  because,  for  two  persons  who  are  single  to 
marry  is  intelligible,  but  for  two  persons  who  are  already 
married  to  marry  is  mockery,  and  I  may  almost  say  a 
profanation  of  a  very  solemn  rite  of  the  church.  There- 
fore, though  I  do  not  consider  that  that  acting  of  theirs 
is  at  all  to  be  commended,  yet  it  is  constantly  had 
recourse  to.  It  is  a  constant  course  for  persons  in  a 
certain  station  of  life,  who  make  what  is  commonly 
called  a  runaway  or  irregular  marriage,  afterwards  to 
marry  in  facie  ecclesicB,  for  the  purpose  of  quieting  the 
scruples  of  persons  of  nice  conscience,  but  also  for  the 
purpose  of  putting  down  any  public  clamour  that  may 


»72 


CA8B8  IN  THB  HOUSE  OP  IjORIM. 


1849. 

PiBRS 

V. 

Purs. 


have  arisen.     In  England^  where  the  law  is  so  different 
from  the  Scotch  law,  it  is  a  very  common  thing;  for  the 
public  here  do  not  know  that  the  Scotch  law  requires  no 
proclamation  of  banns,  no  license,  and  no  consent  of 
parents  or  guardians,  to  solemnize  a  marriage.    Thej 
do  not  know  these  things;  and,  therefore,  they  saj, 
'^  Oh,  these  people  have  only  been  married  at  Gretna 
Orecfiy  and  it  is  not  a  valid  marriage."     In  order  to 
meet  that  public  clamour  about  the  fancied  ill^ality  and 
invalidity  of  the  marriage,  persona  very  naturally,  but, 
as  I  said  before,  very  irregularly,  and  not  commendablj 
therefore,  in  my  opinion,  marry  again  in  the  Established 
Church.    The  same  parties  would  be  excessively  an- 
noyed and  very  indignant  if  you  were  to  tell  them  that 
the  second  marriage  was  necessary,  for  they  wonld  say, 
**  Why,  we  have  cohabited  a  week  before ;  were  we  living 
in  concubinage  at  the  time  ?  "    They  would  be  exces- 
sively angry  if  you  were  to  tell  them  that.  I  have  seen 
the  experiment  tried  in  the  families  of  those  persons 
who  were  the  fruits  of  such  a  marriage,  and  they  did 
not  at  all  like  it ;  but,  nevertheless,  they  were  the  very 
first  people,  I  have  observed,  to  complain  of  others  as 
having  been  married  at 6re^7ia  Green,  and  to  say,  ''Ob, 
yes,  but  our  fathers  and  mothers  were  married  in  certain 
churches  in  England."     My  answer  to  that  always  was, 
^'  but  if  the  second  was  a  necessary  marriage,  in  what 
position  were  your  father  and  mother  previously  to  that 
solemnization  taking  place  in  that  church  ?"     And  that 
generally  brought  the  matter  to  an  issue^  and  put  an 
end  to  the  clamour.     However,  the  existence  of  thoie 
feelings  in  the  public  mind  upon  so  very  delicate  a 
matter  in  valuing  character,  and  especially  female  cha« 
racter,  is  quite  sufficient  to  account  for  the  marriage  in 
1821  in  this  case,  and  to  take  away  all  presumption, 
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which  might  thence  arise^  of  the  parties  not  believing         1849. 
themselves  to  have  been  married  in  the  Isle  of  Man  ;  not,        Piers 
perhaps,  that  that  of  itself  would  be  decisive  as  the        p,b*r8, 
cause  of  the  subsequent  marriage,  but  still  it  is  a  strong 
circumstance. 

It  appears  to  me,  therefore,  that  we  may  take  this  to 
be  a  marriage  not  questioned  till  these  proceedings  took 
place,  and,  therefore,  the  presumption  of  law,  both 
as  to  marriage  and  legitimacy  is,  in  the  words  of  Lord 
JLyndhurstj  only  to  be  rebutted  by  *'  strong  and  satis* 
factory  evidence."  Have  we  that  in  this  case? — Cer- 
tainly not.  I  entirely  agree  with  my  noble  and  learned 
friend  that,  from  the  way  in  which  the  issue  was  ten- 
dered, we  can  quite  see  what  it  was  which  misled  the 
very  learned  and  excellent  Judge  in  the  Court  below. 
To  send  the  question  of  the  legitimacy  of  the  marriage 
to  be  decided,  not  upon  the  whole  case,  as  it  ought  to 
be,  not  upon  the  whole  matter,  but  to  be  decided  upon 
one  point,  to  make  that  one  supposed  circumstance  of 
fact,  the  pivot  upon  which  the  whole  is  to  turn,  is,  to 
my  mind,  a  monstrous  error  ii.  the  Court  below— it  is 
an  error  which  cannot  be  exceeded,  because  it  is  a  total 
confounding  of  two  perfectly  different  things.  It  would 
not  be  much  better  than  to  do  this : — We  say  that  a 
parson  in  a  tithe  suit  has  a  right  to  an  issue — we  say 
that  an  heir  at  law  has  a  right  to  an  issue — we  say  that 
— but  did  anybody  ever,  in  sending  an  issue  upon 
a  tithe  suit,  which  the  parson  has  a  right  to  have 
against  the  man  setting  up  a  modusy  did  anybody  ever, 
in  sending  an  issue,  which  the  heir  at  law  has  a  right 
in  like  manner  to  have,  think  of  making  it  depend  upon 
a  particular  fact,  not  upon  the  whole  question,  whether 
a  right  to  tithes  is  establishedi  or  a  modus  is  established 
or  not,  upon  the  whole  fact  of  heir  or  not ;  but  upon 
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some  question  in  the  one  case,  of  whether  ji.  B.  was 
churchwarden  at  the  particular  time  when  the  terrier 
was  made,  or  whether  a  particular  fact  took  place 
which  tended  to  show  that  ji.  B.  was  heir  at  law  to 
C.  2>.  or  no?  No  such  thing  was  ever  heard— the 
whole  matter  is  sent  to  be  tried.  But  it  is  worse  here, 
because  there  you  have  the  mere  fact  in  question,  and  I 
could  much  more  easily  tolerate  an  order  directing  an 
issue,  though  it  would  be  a  most  erroneous  direction, 
to  try  one  special  circumstance  of  fact  in  those  two 
cases  that  I  put,  than  I  could  tolerate  this  issue  which 
has  been  proposed  to  be  directed  here,  because  this 
issue  is  not  the  thing  in  question.  The  thing  in  ques- 
tion is  the  validity  of  the  marriage — the  thing  in  ques- 
tion is  rebutting  or  not  tiie  presumption  of  law  in  favor 
of  the  marriage — that  is  the  question;  and  the  issues 
proposed  would  have  been  an  issue  trying  one  fad 
among  many  in  the  case  ;  and  this  appears  to  me  per- 
fectly erroneous,  and  a  total  miscarriage  as  far  as  i 
goes,  but  a  miccarriage  fatal  to  the  whole  judgment 
for  it  goes  to  affect  the  whole. 

There  is  in  this  case  a  very  peculi&r  circumstanc 
No  doubt  much,  if  not  the  whole,  depends  upon 
fact  of  the  license — whether  there  was  a  license  or 
It  is  most  important  to  consider  who  it  was  that 
brated   this  marriage — it  is  a  fact  which  really  d' 
dispose  of  the  question  in  my  opinion.     It  is  celebrat^p 
by  a  person  in  orders,  and^who  had  been  for  some  tinr  ^ 
in  orders,  in  the  Isle  of  Man.      It'  is  celebrated  by^^ 
person  who  could  not  by  possibility  be  ignorant  of  th^* 
law  of  the  Isle  of  Man  respecting  marriage,  because  it 
is  celebrated  by  a  person  who  actually,  I  think,  was 
chaplain  to  Dr.  Crigatiy  the  predecessor  of  my  Right 
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Reverend  friend  the  present  Bishop  of  Rochester^  .fl849. 
Dr.  Murray^  the  Bishop  in  whose  time  the  marriage  Pibrs 
was  celebrated.  Here  then  is  a  clergj^man  who  had  p.^' 
been  accustomed  to  celebrate  marriages^  who  knew  from 
his  position,  officially,  clerically,  and  generally,  the  law 
upon  the  subject ;  aye,  and  who  knew  another  thing, 
— the  high  risk  that  he  incurred  if  he  did  not  celebrate 
the  marriage  duly.  Is  it  to  be  presumed— is  it  to  be 
really  supposed,  upon  a  mere  want  of  memory  in  the 
Bishop^  for  there  is  a  possibility  that  he  might  have 
forgotten,  or  upon  the  impossibility  of  Dr.  Crigan^  his 
predecessor,  having  granted  this  license,  for  you  must 
exclude  that  also— is  it  upon  these  possibilities,  or 
either  of  them,  to  be  presumed  that  this  clergyman 
should  have  been  so  reckless — he  who  had  no  kind  of 
interest  in  running  any  risk  at  all  ?  Sir  John  Piers 
had  an  interest,  and  Lady  Piers  had  an  interest  in 
running  a  risk  ;  but  Mr.  Stewart  had  no  interest  what* 
ever.  Mr.  Stewart  was  a  man  cognizant  of  the  law^ 
who  had  acted  under  the  law,  who  had  been  engaged 
officially  in  administering,  I  may  say,  the  law,  as  the 
Bishop's  chaplain,  and  who  exposed  himself  to  utter 
and  absolute  ruin  by  celebrating  a  marriage  irregularly. 
I  cannot  suppose  that  likely.  It  appears  to  me  that 
that  makes  a  short  end  of  the  question.  I  cannot  con- 
ceive a  man  in  his  position  incurring  this  risk  for 
nothing;  and  if  he  did  not  incur  this  risk^  it  was  be- 
cause, in  fact,  there  was  a  license. 

Then,  as  my  noble  and  learned  friend  has  most  justly 
observed,  the  conduct  of  the  parties  concurs  with  the 
legal  presumption,  and  everything  is  opposed  to  that 
which  would  tend  to  rebut  that  presumption.  Two  years 
the  marriage  had  been  in  contemplation,  and  it  is  ex- 
plained why  it  did  not  take  place  before.    I'hat  also 
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1849.         lets  in  the  possibility  of  Dr.  Crigan  having  granted  a 
Pjbbs         license^  which^  if  you  admit  every  tittle  of  the  evidence 
Piers.        ^^  ^^®  cause^  is  not  excluded,   because  all  that  Dr. 
Murray  can  tell  you  is,  that  he  does  not  remember 
granting  the  license.     Suppose  Dr.  Murray^  instead  of 
saying  (for  that  is  all  his  evidence  amounts  to),  ^^  I  do 
not  think  I  did — I  do  not  recollect  that  I  did,''  had 
actually,  stringently  and  conclusively  sworn,  '*  I  never 
did ;  I  know  I  never  did ;  for  I  have  reason  to  know  I 
never  did  ;   1  am  as  certain  I  never  did  as  I  am  certain 
I  never  committed  felony,  or  my  own  self  married  irre- 
gularly without  a  license,  and  thereby  committed  a 
great  offence.''     Suppose  he  had  said  that,  which  he 
has  not  said,  he  cannot  tell  what  Dr.  Crigan  did ;  he 
cannot  tell  what  happened  before  his  time ;  he  does  not 
pretend  to  say  so.    Then  am  I  to  shutout  all  possibility 
of  this  having  taken  place  before,  when  all  that  is  to  be 
urged  against  it  is  delay  ?     But  Sir  John  Piers  might 
have  let  the  license  lie  over  for  a  particular  reason ;  and, 
accordingly,  a  particular  reason  is  actually  afforded  here 
with  respect  to  the  expectation  of  his  brother  coming 
over  to  celebrate  the  marriage. 

Then  they  act  accordingly ;  they  intended  to  many. 
Had  they  a  reason  to  intend  to  marry  ?  Most  undeni- 
ably. There  was  a  very  considerable  fortune  and  a 
Baronetcy  depending  upon  it.  Sir  John  JPiers  wished 
to  have  a  legitimate  son,  and  the  lady  was  in  that  state 
which  made  it  most  likely  that  he  should  then  wish  the 
marriage  to  take  place,  because  she  was  within  some 
three  or  four  weeks  of  her  actual  confinement.  It  might 
be  done,  therefore,  to  take  the  chance  of  a  legitimate 
son  and  heir  being  produced  by  that  lady  to  whom  he 
was  attached.  Then  they  intended  to  marry.  What 
did  they  do  ?     They  performed  what  they  believed  to 


CA8BS  IN  THE  H0U8B  OF  LORDS. 


877 


be  a  valid  ceremony  of  marriage  ;  and  on  the  very  day 
of  the  marriage  Sir  John  Piers  executed  a  settlement  in 
which  he  calls  the  lady  his  wife. 

Upon  the  whole,  therefore,  I  entertain  no  doubt 
whatever  in  this  case,  that  upon  the  merits  there  has 
been  a  miscarriage  below.  The  only  question, — and  I 
was  of  the  same  opinion  as  my  noble  and  learned  friend 
the  last  time  the  cause  was  before  your  Lordships, — 
the  only  question  which  we  had  to  consider  was  whether 
we  ought  not  to  direct  an  issue,  as,  generally  speaking, 
this  is  the  sort  of  matter  which  is  sent  to  be  tried  by 
an  issue.  I  should  most  deeply  have  lamented  if  it  had 
been  found  necessary  to  send  an  issue,  for  this  one  reason 
among  the  rest  that,  as  my  noble  and  learned  friend  says, 
in  the  circumstances  of  this  case,  suppose  the  jury  had 
come  to  the  conclusion  that  there  was  no  evidence  of  the 
license,  or  that  it  was  disproved ;  and  led  away  by  that  or 
any  other  circumstance,  or  by  the  play  at  Nisi  Prius^ 
which  one,  who  has  lived  so  long  in  that  atmosphere  as 
some  of  us  have  done,  knows  to  be  practised,  and  knows 
too  that  though  it  may  be  very  expedient  for  successfully 
reaching  the  truth,  is  not  always  without  the  result  of 
misleading  the  jury,  the  truth  failing  to  be  elicited. 
Supposing  that  from  any  such  accident  the  jury  had  come 
to  a  conclusion  contrary  to  what  I  verily  believe  the 
fact  to  have  been,  I  am  quite  sure  I  should  not  have 
been  satisfied  by  it,  and  the  verdict  would  not  have 
bound  me.  If  it  had  gone  back  to  the  Court  below,  it 
would  not  have  bound  the  Court.  The  Court  is  not 
bound  by  the  verdict ;  it  may  send  it  to  another  trial, 
but  if  the  Court  had  been  satisfied  with  that  verdict,  it 
would  have  come  here  again,  and  I  should  have  been 
just  in  the  same  position  in  which  I  am  now — that  is, 
always  upon  the  supposition  that  a  different  kind  of 
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1849.        evidence  would  have  been  producible  before  the  jury 
Piers        than  has  been  forthcoming  before  the   Court,  and  is 
Pi«Rs.       forthcoming  and  is  produced  before  us.     But  would 
there  have  been   any  such  further  evidence  ?     I  am 
putting  it  very  strongly  in  supposing  that  there  might 
have  been  such  evidence,  the  possibility  of  obtaining 
which  very  often  tempts  us,  contrary  to  our  wishes,  to 
send  cases  to  be  tried  where  there  is  the  possibility  of 
the  jury  seeing  and  examining  the  ^tnesses  when 
giving  their  evidence  viva  voce,  a  possibility  which  we 
have   not  in  equity.     But  would  that  have  been  the 
case  ?     I  am  putting  it  as  supposing  it  had  been  ;  but 
even  then  it  would  not  have  been  conclusive.     We  are 
not  bound,  either  by  law  or  in  &ct,  by  the  certificate  of 
a  Court.     But  here  you  could  not  have  that  parol  en- 
dencCj  nor  any  thing  of  the  kind ;  for,  as  ray  noble  and 
learned  friend  has  well  observed,  Ireland  must  be  the 
place  where  the  issue  would  have  been*tried.     The  wit* 
nesses  are  either  in  this  house,  the  Bishop,  or  in  the 
Isle  of  Man  J  and  some  of  them  dead.     Then  you  would 
have,  what  ?     You  would  Iiave  a  commission   here  to 
examine  the  Bishop.     But  you  have  get  his  examina- 
tion already.     The  Bishop  would  not  give  other  evi- 
dence under  any  commission  than  what  he  has  given 
under  the  last  commission.    The  other  evidence  in  the 
Isle  of  Man  you  would  have,  but  it  would  be  just  the 
same  as  you  have  here.     Then  where  should  we  be  with 
an  issue  ?     We  should  stand  precisely  in  the  same  posi- 
tion  in  which  we  stand  at  this  very  moment ;  we  shoold 
have  the   very  same  evidence,  together  with,  what  I 
should  call,  the  useless  verdict  of  a  jury.     Therefore,  I 
most  heartily  rejoice,  and  for  these  reasons,  that  we  do 
not  find  it  necessary  to  send  it  to  a  jury. 

No  doubt  if  there  is  anything  to  be  done  farther,  the 
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case  ought  to  go  back,  but  I  see  nothing  here  except  the         1849. 
charge  upon  the  estate,  and  the  validity  of  that  charge  of        FrsRs 
4000/.  depends  upon  the  fact  whether  A.  B.  and  C.  2>.,        Piers. 
in  whose  favour  the  power  is  to  be  executed,  or  the 
charge  to  be  raised,  are  lawful  children  or  not.     If  that 
is  the  whole  question,  I  do  not  see,  any  more  than  does 
my  noble  and  learned  friend,  any  reason  for  sending  it 
back.    I  therefore  entirely  agree  with  my  noble  and 
learned  friend,   that   this   case   has   been   misdecided 
below,  and  that  the    judgment    below  ought  to  be 
reversed. 

Lord  Campbell : 
My  Lords,  it  seems  to  me  that  this  case  depends 
entirely  upon  the  effect  to  be  given  to  the  presumption 
of  law  in  favour  of  the  marriage.  It  is  allowed  that 
there  is  a  presumption  in  its  favour,  and,  until  the  con- 
trary is  proved,  we  are  bound  to  draw  the  inference 
that  everything  existed  which  was  necessary  to  consti- 
tute a  valid  marriage,  and  among  other  things,  that 
there  was  a  special  license  from  the  bishop  of  Sodor 
and  Man.  But  it  is  likewise  admitted  on  the  other 
band,  that  this  is  not  a  prcesumptio  jurisy  that  it  may 
be  rebutted,  and  that  it  can  only  stand  subject  to  the 
contrary  being  proved.  The  whole  question  therefore 
depends  upon  what  sort  of  evidence  is  required  to 
prove  the  negative,  and  to  give  effect  to  it.  It  seems 
to  me,  my  Lords,  as  if  the  very  learned  Lord  Chan- 
cellor oi  Ireland  had  been  of  opinion,  that  the  only 
effect  of  the  presumption  is  to  shift  the  burden  of 
proof ;  and  that  instead  of  the  party  who  stands  upon 
the  validity  of  the  marriage  being  obliged  to  shew  that 
there  was  a  license,  it  lies  upon  the  other  side  to  im- 
peach  the  validity  of  the   marriage,  and   prove  that 
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1849.  there  was  no  license,  but  that  the  ofitcs  being  shifted, 
Piers  then  it  is  a  question  to  be  treated  as  any  other  fact  be- 
Piers.  tween  indifferent  parties,  and  that  the  conclusion  to  be 
pronounced  is  one  which  depends  merely  upon  the  ba- 
lance of  testimony.  It  is  quite  clear,  in  my  opinion,  thit 
this  was  the  view  taken  of  it  by  the  Liord  Chancellor 
of  Ireland,  from  the  issue  which  he  proposed  to 
direct;  for  if  that  issue  had  been  tried,  it  is  quite 
clear  the  jurors  could  merely  have  been  directed  to 
consider  whether  in  their  private  belief^  there  had  beeo 
a  marriage  or  not. 

But  it  seems  to  me  that  that  is  entirely  con- 
trary to  the  well  established  principles  of  law  which 
have  been  long  laid  down  and  acted  upon  for  the 
security  of  marriage.  Indeed,  Mr.  Parker,  as  might 
be  expected  from  a  gentleman  of  his  great  legal 
discrimination  and  high  professional  eminence,  al- 
lowed at  the  bar,  as  he  was  bound  toldo,  that  that  wu 
not  the  mode  in  which  the  validity  of  the  marriage 
was  to  be  tried ;  and  he  said,  you  must  shew  a  high 
degree  of  probability  that  there  was  not  a  license. 
That  comes  pretty  much  within  the  definition  of  the 
mode  in  which  the  presumption  is  to  be  rebutted, 
which  has  been  cited  by  my  noble  and  learned  friend 
on  the  woolsack,  from  Lord  Lyndhurst,  and  which  has 
been  acquiesced  in  by  my  noble  and  learned  friend  who 
last  addressed  your  Lordships,  with  some  slight  mo- 
dification. 

My  Lords,  my  opinion  is,  that  a  presumption  of  this 
sort,  in  favour  of  a  marriage,  can  only  be  negatived  by 
disproving  every  reasonable  possibility.  I  do  not 
mean  to  say  that  you  must  shew  the  impossibility  of 
any  supposition  which  can  be  suggested  to  sappoit 
the  validity  of  the  marriage ;  but  you  must  shew  that 
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this  is  most  highly  improbable,  and  that  it  is  not  rea-  1849. 
sonably  possible.  Because,  otherwise  there  is  a  tre-  Fib  as 
mendous  responsibility  cast  upon  you  with  regard  Pi^M. 
to  the  status  of  the  woman  and  of  the  children. 
See  the  peril  which  you  are  encountering;  because 
you  may  be  deciding  that  a  woman  is  a  concubine,  and 
that  the  children  are  bastards,  upon  a  mere  specula- 
tion, when  in  fact,  contrary  evidence  may  afterwards 
be  produced,  when  it  is  too  late,  to  shew  that  there 
was  that  in  existence  which  would  render  the  marriage 
valid,  the  woman  the  wife  of  the  person  to  whom  she 
was  married,  and  the  children  legitimate.  My  Lords, 
to  avoid  such  a  peril,  the  law  requires  that  you  should 
negative  every  reasonable  possibility.  Here,  there  are 
two  possibilities  which  are  suggested  : — first,  that  there 
was  a  license  granted  by  Dr.  Crigan^  the  former  bishop  of 
Sudor  and  Man  ;  and  secondly,  that  there  was  a  license 
granted  by  Dr.  Murray j  who  was  the  bishop  of  Sodor 
and  Man  at  the  time  when  the  marriage  was  solemnized. 
In  the  first  place,  1  must  draw  your  Lordships'  at- 
tention to  the  presumption  of  law  which  requires  a 
Judge  not  to  exercise  his  own  private  notion,  or  to 
indulge  in  his  own  private  opinions  upon  the  subject, 
but  to  believe  that  everything  was  solemnly  and  effec- 
tively done.  That  is  greatly  strengthened  here  by  the 
facts  of  the  case ;  because  that  there  was  a  marriage 
de  facto  is  not  denied.  The  parties  were  exceedingly 
anxious  that  there  should  be  a  marriage.  The  clergy- 
man not  only  had  the  means  of  knowing  the  law  of  the 
island,  but  there  is  every  reason  to  believe  that  he  did 
know  the  law  of  the  island ;  there  is  every  reason  to 
believe  that  he  was  aware  that  if  he  solemnized  a  mar* 
riage  contrary  to  the  law,  he  was  liable  to  severe  pe- 
nalties, and  amongst  others,  to  have  his  ears  nailed  to 


382 


CASES  IN  THB  HOUSB  OF  I^ORDS. 


1849.         the  pillory.       It  is  quite  clear  that   the    parties  be- 
PiBRs        lieved  that  they  had  celebrated  a  Falid  marriage ;  for 
Piers.        ^°  ^^^  ^^^V  ^^V  ^^  which  the  marriage  was  celebrated, 
Sir  t/oAn  Piers  executed  a  deed,  whereby  he  charged 
the  estate,  according  to  his  power,  with  certiuii  uses, 
and  in  that  deed  he  calls  the  lady  his  lawful  wife- 
How  then  is  this  presumption,  so  strengthened,  re- 
butted ?     Simply  by  the  evidence  of  Dr.  Murray^  the 
late  bishop  of  Sodor  and  Man,  now  bishop  of  Sochep- 
ter.    I  look  upon  his  evidence  to  be  most  candidly 
given ;  that  he  is  as  sincere  as  it  is  possible  for  a  man 
to  be;  and  that  his  mind  is  whoUy  unbiassed.    But 
what  does  even  his  evidence  amount  to  ?      Merely  to 
this;  that  there  was   a  conviction, — no  doubt  a  firm 
conviction, — upon  his  mind  that  he  had  not  granted  a 
license,  but  only  for  the  reasons  which  he   ashigns. 
Now  the  principal  reason  was,  that  he  surely  could  not 
have  granted  the  license,  because  Sir  •/oAn  JPiert  and 
the  lady  were  living  in  concubinage.    That  might  cer- 
tainly be  a  strong  reason  against  granting  the  license, 
but  possibly  also  it  might  be  a  reason  for  granting  it ; 
because,  if  a  letter  had  been  written,  or  if  a  memorial 
had  been  sent  to  the  bishop,  by  Sir  n/ohn  Pter^,  stating 
that  he  had  unfortunately  been  living  with  a  lady  as  his 
mistress,  that  her  condition  was  known  in  the  island, 
that  he  was  desirous  of  making  her  his  lawful  wife,  and 
at  the  same  time  avoiding  the  publicity  of  the  cere- 
mony, and  that  he  would  have  the  marriage  celebrated 
if  he  could  procure  a  license  and  do  it  privately,  it  is 
possi1)le  that,  for  the  purpose  of  rendering  the  connec- 
tion between  this  man  and  woman  a  lawful  one,  the 
bishop  might  have  granted  the  license,  he  might  or  he 
might  not,  but  whether  it  was  so  or  not,  it  is  impossible 
for  us,  at  this  distance  of  time,  to  ascertain. 
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But  there  is  another  supposition :    The  Lord  Chan- 
-cellar J  when  listening  to  the  arguments  at  the  bar  of 
this  House,  and  when  his  mind  is  addressed,  as  it  al- 
ways is,  to  what  falls  from  the  learned  gentlemen  at 
the  bar,  may  be  signing  thirty  or  forty  documents. 
Supposing  you  were  called  upon  to  negative  the  fact 
that  he  bad  signed  a  particular  document,  which,  there 
was  no  doubt,  bore  his  genuine  signature,  if  that  docu- 
ment should  not  be  forthcoming,  would  you  negative 
the  existence  of  it  by  Lord  Cottenham  being  called  and 
saying,  ^^  I  have  no  recollection  whatever  of  having 
signed  that  instrument  ?''      Notwithstanding  all  our 
high  respect  for  him,  should  we  be  necessarily  bound 
to  believe  that  his  opinion  of  what  he  had  done  or  had 
not  done  was  right,  by  some  reason  which  he  assigned 
for  it,  particularly  if  that  reason  should  not  be  altoge- 
ther satisfactory  ?     Is  it  at  all  in  a  high  degree  impro- 
bable, taking  Mr.  Parker^s  test,  that  the  secretary  laid 
that  instrument  before  him,  that  the  Bishop  signed  it, 
and  that,  at  a  distance  of  thirty  years,  he  has  forgotten 
that  he  did  so  ? 

Your  Lordships  will  also  bear  in  mind,  that  I  am  not 
bound  privately  to  believe  either  one  speculation  or  the 
other.  The  question  is,  are  they  all  satisfactorily  ne- 
gatived ?  I  am  not  bound  to  believe  that  Dr.  Crigan 
granted  the  license ;  but  it  is  possible  that  he  may  have 
done  so,  and  that  possibility  is  enough  for  me  to  act 
upon,  if  it  is  not  satisfactorily  negatived.  Where  is 
the  high  improbability  that  he  may  have  granted  the 
license  ?  In  the  first  place,  the  license  might  have  been 
granted,  and  Sir  John  Piers  might  have  done,  as  I 
have  known  others  do,  who  were  living  in  concubinage, 
wait  until  the  woman  became  pregnant,  and  he  was  likely 
to  have  issue  by  her,  and  then  make  her  his  lawful 

wife  before  the  birth  of  the  child.    It  appears  in  this 
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1849.  case,  thflt  they  had  been  waitdng  for  some  time,  till 
Piers  another  clergyman,  a  brother,  should  perform  the  cere- 
Pi  ers.  niony.  I  am  not  bound  to  say  that  that  certainly  took 
place,  or  that  it  probably  took  place  ;  it  may  haTe  ta- 
ken place ;  there  is  no  reasonable  impossibility  of  its 
having  taken  place,  and  that  is  a  supposition,  to  negur 
tive  which  not  a  tittle  of  evidence  is  brought  before 
your  Lordships. 

It  appears  to,  me  therefore,  my  Lords,  that  the  pre- 
sumption of  law  which  exists  in  this  case,  and  whidi  ii 
strengthened  by  the  facts,  is  not  at  all  met  by  contnrj 
evidence,  and  that  therefore  we^  are  bound  to  bdieve 
that  the  licence  existed. 

As  to  the  second  point,  upon  which  the  Lord  Chin- 
cellor  of  Ireland  did  not  lay  much  stress,  but  upon 
which  some  stress  has  been  laid  at  the  bar^  I  must  ob- 
serve, according  to  what  has  been  said  by  my  noUe  and 
learned  friend,  who  last  addressed  the  House,  that  it  is 
entitled  to  no  weight  whatever.      I  think  during  the 
argument  it  was  mentioned  that  the  Archbishop  of 
Canterbury  and  the  Lord  Privy  Seal  had  both  been 
married  in  Scotland,  and  had  afterwards  been  married 
in  England.    My  Lords,  I  have  by  me  an  instance  in 
the  case  of  a  Lord  Chancellor.    This  in  what  was  done 
by  a  great  lawyer,  who,  even  at  the  time  of  his  marriage, 
was  eminent  in  his  profession.    No  doubt  was  cllte^ 
tained    about  the  marriage  celebrated  at   GalasU^i 
being  sufficient  both  at  law  and  in  equity.    He  bid 
been  married  in  Scotland  by  an  episcopalian  dergf- 
man,  not  by  the  blacksmith.    He  was  married  by  a  re 
gularly  ordained  clergyman  of  the  Church  of  Mngbud, 
according  to  the  rites  and  ceremonies  of  the  Church  of 
England.    With  a  view  to  the  easy  evidence  of  the 
marriage  in  future  times,  it  was  thought  right  to  hsie 
the  parties  married  in  England,  in  conformity  with  tk 
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provisions  of  Lord  Hardwicke's  act.  Accordingly  the 
ceremony  was  again  performed  in  the  parish  church  of 
St.  Nicholas,  Newcastle,  in  the  presence  of  the  father 
of  the  bride^  and  the  brother  of  the  bridegroom^  and 
the  following  entry  was  made  of  it  in  the  register  : — 
(His  Lordship  read  it ;  see  ante,  p.  355.)  Now  here  she 
is  described  as  a  single  woman,  and  only  by  her  maiden 
name.  In  the  present  case  there  is  an  allusion  made 
to  the  name  which  the  woman  acquired  by  marriage. 
In  Lord  Eldon^s  case  it  was  the  same.  Therefore,  ac* 
cording  to  that  distinguished  precedent,  the  second 
marriage,  which,  in  the  case  before  your  Lordships  was 
afterwards  celebrated  in  Ireland,  does  not,  in  the 
slightest  degree  impugn  the  fact  that  there  had  been  a 
valid  marriage  in  the  Isle  of  Man. 

Then  we  come  to  the  question  as  to  whether  there 
ought  to  be  an  issue  or  not.  I  should  deeply  have  de- 
plored if  there  had  been  any  rule  guiding  Courts 
of  Equity,  which  required  that  there  should  be  an 
issue.  I  am  happy  to  find  that  there  is  none  such. 
Then,  as  it  does  not  come  within  the  cases  where  there 
is  such  a  rule,  if  there  was  such,  with  all  respect  we 
should  be  governed  by  it ;  but,  there  being  no  such 
rule,  we  have  to  consider  whether  it  will  further  the 
ends  of  justice  that  such  an  issue  should  be  directed. 

My   Lords,  where  there  is  no  such  rule  for  the 

guidance  of  a  judge,  I  apprehend  that  he  is  to  consider 

whether  upon  the  matter  submitted  to  him  he  thinks 

a  jury  will  try  that  question  better  than  he  can  himself 

try  it.    K  he  has  no  doubt,  or  if  he  thinks  he  can, 

under  the  peculiar  circumstances  of  the  case,  come  to  a 

safer  conclusion  than  a  jury  would  do,  it  is  his  duty  to 

decide  himself,  without  granting  an  issue.     My  Lords, 

I  caniiot  know  what  a  jury  would  do ;  but  1  should  say 

that  any  judge  who  should  try  this  cause,  and  who 
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]d49.        knew  how  the  cause  ought  to  be  tried,  upon  Bueh  eri^ 
PxBRs        dence  as  we  have  here,  would  direct  the  jury  to  find  a 
Plbrs.        verdict  in  favor  of  the  validity  of  the  marriage. 

Then,  my  Lords,  it  is  not  suggested  that  there  is  to 
be  any  parol  evidence  taken — we  have  the  whole  case 
before  us.  Moreover,  this  is  not  a  case  depending  npoo 
the  credit  of  a  particular  witness,  where  it  is  suggested 
that  he  has  perjured  himself,  or  that  there  is  a  conspi- 
racy to  deceive  the  Court,  and  to  pervert  the  ends  of 
justice.  It  might  be  proper  in  such  a  case  to  submit 
the  facts  to  a  jury,  before  whom  the  witnesses  may  be 
examined,  and  cross-examined,  that  they  may  see  their 
demeanor,  and  judge  whether  they  are  to  he  believed 
or  not.  I  give  implicit  credit  to  every  syllable  thit 
the  Bishop  has  said.  Then  why  should  there  be  an 
issue  ?  I  must  say,  my  Lords,  with  respect  to  cues 
which  are  fit  to  be  tried  by  a  jury,  no  one  has  more 
respect  than  I  have  for  the  decision  of  a  jury;  bat 
cases  of  this  sort  can  just  as  well  be  tried  by  a  sioglr 
Judge  sitting  in  EUjuity,  or  by  your  Lordships  sitting 
here  as  a  Court  of  Appeal.  I  do  not  see  why  twelve 
gentlemen,  wholly  unacqiuiined  with  the  rules  of  evi- 
dence and  of  law,  should  try  it  better.  Therefore  I 
rejoice  to  think  that  there  is  no  such  rule  which  com- 
pels us  to  grant  an  issue  in  this  case ;  and  there  bdng 
no  rule,  I  have  no  hesitation  in  saying  that  I  believe 
there  ought  not  to  be  an  issue  granted,  but  that  wc 
ought  to  follow  the  course  suggested  by  my  noble  and 
learned  friend. 

Mr.  Bethell  applied  for  the  costs  of  this  appeal,  and 
referred  to  Stokes  v.  Heron  (a),  as  laying  down  the 
rule  that  the  costs  of  an  appeal  in  a  case  where  that 
had  been  a  great  miscarriage  in  the  construction  of  t 
will,  should  be  paid  out  of  the  estate.     He  sul 

(a)  12  Clark  &  Finnelly,  803. 


CA8BS  IN  THB  HOUSE  OF  L0RD6. 


3S7 


that  that  principle  ought  to  be  extended  to  the  pre-  |^- 


sent  case.  Pisbs 

The  Lord  Chancellor. — ^The  cases  differ  from  each  Fibrs. 
other.  There  the  expense  of  the  appeal  was  occa- 
sioned by  the  wrong  construction  of  a  will,  which  was 
purely  an  act  of  the  Court.  Here  the  question  was 
one  of  fact,  which  it  might  have  been  necessary  to 
carry  to  a  Court  of  Law. 

Mr.  Bethelliheii  called  the  attention  of  the  House  to 
the  fact,  that  two  Appendixes,  containing  the  same  evi- 
dence and  documents,  had  been  printed  in  this  case,  and  an 
expense  wholly  unnecessary  had  therefore  been  incurred. 

Lord  Brougham, — ^There  ought  never  to  be  two  Ap- 
pendixes. That  is  an  abuse  never  practised  in  the 
Admiralty  Courts,  and  which,  though  it  once  existed 
at  the  Privy  Council,  is  now  discontinued  there.  The 
same  course  ought  to  be  followed  here.  The  parties 
ought  always  to  print  a  joint  Appendix  (a). 

The  Lord  Chancellor. — I  perfectly  agree  with  my 
noble  and  learned  friend  on  that  point. 

Decree  reversed,  and  a  new  decree  made,  declaring  the 
appellants  the  lawful  children  of  Sir  J.  B.  Piers,  and 
the  sums  claimed  to  be  charges  on  the  lands  comprised 
in  the  settlement,  and  remitting  the  cause  to  the  Court 
of  Chancery  in  Ireland,  to  give  effect  to  this  decree. 
JoumaUy  22  March,  1849. 

(a)  The  practioe  had  probably  been  adopted  upon  an 
erroneous  construction  of  the  following  Standing  Order. 
No.  119,  formerly  No.  194,  8th  December^  1813.— "  Or- 
dered, That  in  all  cases  of  appeals  and  writs  of  error, 
which  were  depending  in  this  house,  and  the  printed  cases  in 
which  were  delivered  on  or  before  the  24th  day  of  February, 
1813^  the  party  or  parties  do  respectively  print  an  Appendix 
to  the  said  cases  delivered,  and  do  therein  set  forth  so  much 
of  the  proofs  taken  in  the  courts  below  as  they  intend  to  rely 
on  respectively  on  the  hearing  of  the  said  causes,  and  which  is 
not  already  set  forth  in  the  printed  cases  by  them  so  respec- 
tively  delivered  ;  and  that  such  Appendix  do  contain  a  refer- 
ence to  the  documents  where  the  same  may  be  found,  &c.'^ 
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William  Henry  Rochport 


-     AfpeUad. 


19, 22, 27.    Thomas     Battbrsby,     Elizabeth  i  n^^^^^j-^ 

Brownb^  and  Others  -  -  J 


Appeal, 
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An  inBolvent  debtor  has  not  such  an^  interest  in  yropaty  »- 
signed  under  the  Insolvent  Debtors'  Acts,  as  to  cntide  Iob 
to  enter  into  any  litigation  respecting  it. 
The  circumstance  that  a  person  has  been  made  a  party  tot 
suit  in  the  Court  below,  if  improperly  so  made,  will  not  es- 
title  him  to  appeal  to  this  House  againat  a  decree  nsdeis 
that  suit. 
W.  R.  was  the  owner  in  fee  of  certain  estmtea  in  Inlmd, 
which,  on  his  marriage  with  fi.,  he  charged  withan  aamatj 
by  way  of  jointure.     W.  R.  had  issue  a  son,  W.  H.  £.,«' 
died.    For  some  years  the  annuity  fell  into  axiear.     Hk 
widow  (under  the  terms  of  the  settlement)  entered  into  pot- 
session  of  the  estates,  and  received  the  rents.     W,  ff.  S* 
became  insolvent,  and  the  assignments,  uanal  mider  sninai- 
vcncy,  were  executed.     W.  H.  R.  afterwards  mortgaged  to  B. 
his  interest  in  the  estates,  without  giving  notice  to  the  mnt- 
gagee  of  his  previous  insolvency.     He  gave,  as  further  Mci- 
rity»  a  bond  and  warrant  of  attorney,  it  being  thereby  profiU 
that  B.,  on  redemption  of  the  mortgage,  should  reconvey  tk 
lands,  and  sign  satisfiaction  on  any  judgment  winch  migbc 
have  been  entered  up  on  the  warrant  of  attorney.    Tke 
mortgage  was  duly  ^registered,  and  therefore,   under  tbe 
Irish  acts,  took  priority  over  the  assig^nments,  which  lisd 
not  been  registered.    A  bill  for  foreclosure  or  redemptios 
was  filed  by  B.^  the  mortgagee,  who  made  the  jointicH^ 
the  insolvent,  and  the  assignees,  parties  thereto.   Hie  Court 
decreed  the  jointure  to  be  the  first  charge  on  the  eititeik 
and  the  mortgage  to  come  next,  and  directed  acooontstobe 
taken  accordingly.     The  assignees  did  not  appeal  sgsisit 
this  decree.    The  insolvent  presented  an  appeal  against  it: 
Held,  that  he   ought  not  to  have  been  made  a  party  to  ifae 
suit,   and  therefore  had  no  title  to   appeal   against  tbt 
decree. 
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An  objection  to  the  competency  of  an  appeal  ought  to  have  been  1 849. 

presented  to  the  Appeal  Committee,  but  was  not  noticed  till     Rqchfort 

the  case  came  on  for  hearing  at  the  bar  of  this  House :  t;. 

*u-.    u'    *•  •    •-.       ^       r  ^  1  Batters BT. 

the  objection  was  m  its  nature  fatal : 

The  House  therefore  dismissed  the  appeal,  but>  because  the 

objection  had  not  been  taken  till  so  late  a  period,  dismissed 

it  without  costs. 


This  was  an  appeal  against  certain  parts  of  two  de- 
crees of  the  Court  of  Chancery  in  Ireland,  dated  respec- 
tively I5th  February,  1846,  and  16th  June,  I8i7,  and 
made  in  a  cause  in  which  the  respondent  Thomas 
Sattersby  was  the  plaintiff,  and  the  appellant  and  the 
other  respondents  were  the  defendants.  The  suit  was 
instituted  under  the  following  circumstances :  JEliza^ 
beth  Browne,  originally  Elizabeth  Sperling,  had  been 
three  times  married  ;  first,  in  1788,  to  William  Itoch- 
fort.  Esquire,  of  Portland  Place,  in  the  county  of 
Middlesex,  and  the  appellant  was  the  only  issue  of  that 
marriage.  Mr.  Moch/ort  died  in  179B,  and  in  1801  his 
widow  married  the  Reverend  fFtlliam  Seville,  who 
died  in  1822,  without  issue,  and  in  1827  she  married 
General  Charles  Browne,  who  died  in  1836. 

By  a  settlement  made  on  the  first  of  these  marriages, 
and  dated  17th  Majfy  17S8,  Mr.  Rochfort  conveyed  his 
estates  in  fFestmeath  and  elsewhere  in  Ireland,  to  the 
use  of  himself  for  life,  and  after  his  death,  to  the  use 
that  his  intended  wife  should  receive  thereout  an  an- 
nuity of  480/.,  for  her  jointure,  in  bar  of  dower  and 
thirds,  with  remainder  to  trustees  for  ninety-nine  years, 
without  impeachment  of  waste,  for  the  purpose  of  rais- 
ing this  annuity,  remainder  to  the  use  of  the  first  son 
of  the  marriage  in  tail,  and  with  divers  remainders  over. 

The  settlement  also  contained  a  covenant  by  Mr. 
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^'  Rochfort  with  the  trustees,  which  (so  far  as  it  related 
RocHTORT  to  the  jointure  of  480/.  per  annum)  was  as  follows :— 
Battbabbt.  *'  That  in  case  at  any  time  from  and  after  the  decetse 
of  the  said  William  Rochfort,  hy  any  arrear  whatso- 
ever, the  clear  yearly  rents  and  profits  of  the  prenuset 
comprised  in  the  before-mentioned  term  of  ninety-niBe 
years,  or  intended  so  to  be,  should  not  for  the  time 
being  be  sufficient  to  pay  and  keep  down  and  satisfy 
the  yearly  rent  or  annual  sum  of  480/.  thereinbefore 
secured  to  be  paid  unto  the  said  Elizabeth  Sperlingj 
for  her  life,  in  case  she  should  survive  the  said  /Fil" 
liam  Rochfort,  by  and  out  of  the  same,  as  and  in  psrt 
of  her  jointure  as  aforesaid,        *  *  or  if  the 

person  entitled  to  the  said  annual  rent  or  yearly  som 
should  not  be  paid  the  same  according  to  the  true  in- 
tent and  meaning  of  that  indenture,  that  then  and  in 
every  such  case,  the  heirs,  executors,  or  administrators 
of  him  the  said  William  Rochfort,  some  or  one  of 
them,  should  and  would  out  of  their,  his,  or  her  own 
proper  monies,  make  up  and  duly  pay  the  said  annaal 
rent  or  sum  of  480/.  unto  the  said  Elizabeth  Sperlmgj 
or  her  assigns,  •  *  *  •  or  so  much 
thereof  as  should  not  have  been  paid  at  the  times  and 
in  the  manner  and  by  the  means  thereinbefore  ex- 
pressed, and  according  to  the  true  intent  and  meaning 
of  that  indenture/'  The  rents  and  profits  of  the  lauds 
comprised  in  this  settlement  were  never^  before  the  year 
1835,  sufficient  to  pay  the  jointure  or  annual  sum  of 
480/.  To  make  up  the  deficiency,  an  indenture  was 
executed,  dated  the  15th  of  June,  1792,  and  made  be- 
tween Sir  Johfi  Hadley  D^Oyley  of  the  first  part;  the 
said  William  Rochfort  of  the  second  part ;  and  Jdm 
Gustavus  Lemaistre  of  the  third  part;  by  which  Sir 
John  Hadley  D^Ot/Iey,  for  a  valuable  consideratioo, 
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granted  to  Mr.  Rochforty  his  executors^  &c.,  during         1849. 
the  life  of  Mrs,  Rochfortj  and  for  her  benefit^  an  an-     Rochfort 
unity  of  138/.  lO*.  of  lawful  money  of  Oreat  Britain^    Battersbt. 
charged  upon  certain  lands  and  hereditaments  therein 
mentioned. 

At  the  time  of  Mr.  JRochforfs  death,  the  aggregate 
rents  of  the  settled  estates  charged  with  the  jointure  of 
480/.^  under  the  deed  of  1788,  amounted  only  to  the 
sum  of  290/.  per  annum^  late  Irish  currency,  and  such 
rents  being  insufficient  to  satisfy  the  jointure,  the  res- 
pondent Elizabeth  Browne  then  entered  into  posses- 
sion or  receipt  of  the  rents  and  profits  of  the  whole  of 
the  settled  estates,  and  she  has  ever  since  continued 
in  receipt  of  such  rents  and  profits,  and  in  the  manage- 
ment of  the  estates. 

By  an  indenture,  dated  the  5th  of  February^ 
1801 9  and  made  previously  to  the  marriage  of  Mrs. 
JRochfori  with  Mr.  Beville^  reciting  the  settlement  of 
May  1788,  and  the  deed  of  June  1792,  and  that  the 
clear  annual  rent  of  the  lands  and  hereditaments 
charged  with  the  payment  of  the  said  annuity  of  480/. 
did  not  then,  upon  an  average,  exceed  the  sum  of  240/., 
Mrs.  Rochfort  assigned  the  annuity,  and  all  arrears 
and  future  payments  thereof,  and  all  powers  and  reme- 
dies for  recovering  and  enforcing  the  payment  thereof, 
and  also  the  said  annuity  of  138/.  10^.,  to  two  persons 
therein  named,  and  also  demised  certain  lands  to  the 
same  persons  for  a  term  of  years,  upon  a  certain  trust 
which  has  since  ceased,  and  subject  thereto  it  was  de- 
clared, as  to  the  annuity  of  480/.,  that  the  trustees 
'^  should,  during  the  joint  lives  of  Elizabeth  Rochfort 
and  Mr.  Beville,  receive  and  take  so  much  of  that  an- 
nuity  as  the  clear  yearly  rents  and  profits  of  the  here- 
ditaments charged  with  the  payment  thereof  should 
from  time  to  time  be  sufficient  to  pay  and  satisfy,  and 
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1849.  Bhould  pay  over  the  tame  when  so  recaved  to 
RocHFoaT  '^^A  Mochfort,  and  should  stand  and  be  possessed  of 
Dattersbt  ^^  interested  in  the  arrears  then  due  and  owing  of  the 
said  annuity  of  480/.,  and  also  of  and  in  all  the  aneus 
which  should  thereafter  accrue  or  become  due  of  the 
same  annuity,  in  consequence  of  the  rents^  issnesy  and 
profits  of  the  lands  and  hereditaments  charged  thetewith 
being  insufficient  to  answer  the  same  ;**  upon  trusts, 
relating  to  the  appellant,  and  to  the  children  of  the  in- 
tended marriage,  that  never  happened. 

In  the  year  1819,  the  appellant,  being  tenant  in  tul 
in  possession,  suffered  a  recovery  of  the  settled  esttfei 
charged  with  the  jointure  of  480/.  per  annum^  and  bj 
the  deed  to  lead  the  uses  of  such  recovery^  dated  the 
18th  June,  1819,  and  made  between  Mr.  BdvUk 
and  his  wife  of  the  first  part;  the  appellant  of 
the  second  part ;  and  other  persons  of  the  third  snd 
fourth  parts ;  after  reciting  the  two  settlements  cSHof 
1788  and  February  1801,  and  that  the  yearly  proceeds 
of  the  hereditaments  on  which  the  annuity  of  480/.  was 
charged  had,  ever  since  the  decease  of  Mr.  Sochfui, 
fallen  considerably  short  of  that  annuity,  it  was  agreed 
that  the  recovery  should  operate  for  confirming  unto 
the  persons  named  in  the  deed  of  1801^  the  annuity  of 
480/.,  and  all  the  arrears  and  future  payments  of  the 
same,  and  all  the  remedies  for  recovering  pajrmeiit 
thereof,  and  the  trusts  declared  of  the  same  by  that 
deed,  so  far  as  these  trusts  were  then  subsisting  and 
capable  of  taking  effect,  and  subject  thereto,  to  the  use 
of  the  appellant,  his  heirs  and  assigns,  for  ever. 

In  the  year  1821,  the  appellant  was  discharged  as  an 
insolvent  debtor  in  England;  and  on  the  21st  otJubf 
1821,  he  executed  an  assignment  of  all  his  real  and 
personal  estate  to  the  provisional  assignee  of  insolTenti 
in  England,  whO|  by  deed  of  the  I7th   of  Februarf 
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1823^  assigned  the  same  to  the  assignees  of  the  estate        1849. 
and  effects  of  the  insolvent,  who  were  also  made  res-     Rochfort 
pendente  in  this  appeal,  but  who  took  no  part  in  com-    Battmsby. 
plaining  of  the  decree. 

The  assignment  was  not  registered.  InNovember  1834, 
Mrs.  Browney  by  certain  legal  proceedings,  set  aside  a 
lease  for  years  of  part  of  the  settled  estates,  made  by 
Mr.  Rochforty  after  which  that  part  of  the  estates  was 
relet,  and  from  that  time  the  aggregate  yearly  rents  of 
the  estates  comprised  in  the  settlement  of  1788  have 
considerably  exceeded  the  sum  of  480/.  sterling  per 
annmn,  and  the  value  of  the  estates  has  been  since 
further  increased,  so  that  at  the  present  time  they  pro- 
duce the  clear  yearly  sum  of  850/.,  or  thereabouts. 

By  an  indenture  of  the  30th  March,  1841,  the  appel- 
lant mortgaged  these  estates  in  fee  simple  to  Thomas 
Battersby,  for  securing  the  sum  of  3000/.  and  interest ; 
and  the  debt  was  further  secured  by  bond  and  warrant 
of  attorney,  on  which  judgment  had  been  entered  up  ; 
such  mortgage  was  still  a  subsisting  security,  lliis 
mortgage  was  duly  registered  under  the  6  Anne,  c.  2, 
by  which  all  conveyances  of  lands  in  Ireland,  whether 
executed  in  Ireland  or  not,  are  to  receive  priority  ac- 
cording to  the  date  of  their  registration. 

On  the  24th  of  November,  1843,  Battersby  filed  the 
bill  in  this  cause  against  the  appellant,  and  against  his 
assignees,  and  against  Elizabeth  Browne  and  others 
claiming  interests  respectively  as  incumbrancers  upon 
the  appellant's  interest  in  the  settled  estates,  and  also 
against  the  surviving  trustee  under  the  settlement  of 
February  1801 ,  praying  that  an  account  might  be  taken 
of  the  sums  remaining  due  to  Battersby  for  principal, 
interest,  and  costs,  on  his  mortgage  and  the  securities 
collateral  therewith,  and  that  the  appellant  might  be 
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1849.  X  decreed  to  pay  to  Battenby  the  sam  so  foand  due,  or 
RocHFORT  ^^  default  might  be  foreclosed,  and  that  the  mortgaged 
Battersbt  P^^^^Bes,  or  a  competent  part  thereof,  might  be  boU, 
Bubject  to  the  jointure  or  annuity  of  480/.,  payable  to 
the  respondent  Elizabeth  Brcwne,  and  to  the  reme&s 
provided  for  recovering  the  payment  thereof ;  and  that 
the  proceeds  of  such  sale  might  be  applied  to  the  pay- 
ment of  Baitersby's  demand,  with  costs. 

The  bill  also  prayed,  in  the  usual  manner,  that  all 
proper  parties  might  be  compelled  to  join  in  the  sak^ 
and  for  a  receiver  and  an  account. 

Answers  were  put  in  by  most  of  the  defendants, 
and  it  was  insisted  on  the  part  of  Mrs.  JSlizabdk 
Browne^  that  she  was  entitled  to  have  the  foU 
amount  of  all  the  arrears  of  the  jointure  of  480f. 
from  the  Sth  of  February  1801  to  the  year  18S3, 
raised  and  paid  to  her  under  the  trusts  of  the  term  of 
ninety-nine  years,  created  by  the  settlement  of  178B^ 
notwithstanding  the  trusts  as  to  such  jointure,  and  the 
arrears  thereof,  contained  in  the  settlement  of  the 
5th  of  February  1801 ;  this  claim  was  resisted  by  the 
appellant,  and  all  the  other  respondents. 

On  the  13th  February  1846,  Lord  ChanceUar 
Sugden  made  the  first  decree  now  appealed  from, 
declaring,  among  other  things,  ''that  the  surpliu 
yearly  rents  and  profits  of  the  lands  and  premises  in 
the  pleadings  mentioned,  over  and  above  the  amount  of 
the  jointure  or  yearly  rent-charge  of  4802.,  payable  to 
the  said  Elizaieth  Browne  under  the  smd  deed  of 
marriage  settlement,  bearing  date  the  13th  day  of 
May  1788,  which  had  arisen  or  accrued,  or  shooU 
thereafter  arise  or  accrue  during  the  joint  lives  of  the 
said  Elizabeth  Browne  and  the  appellant^  were  appli* 
cable  to  the  payment  of  all  arrears  of  the  said  jointure 
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which  accrued  from  and  after  the  fifth  day  of  February        1849. 
1801^  being  the  date  of  the  settlement  executed  on  the    Rochfort 
marriage  of  the  said  Elizabeth  Browne  with  the  said  Battersbt. 
William  Beville.**    And  an  account  was  ordered^  and 
the  Master  was  to  report  on  the  priorities  of  the 
different  claims  upon  the  estate. 

The  Master  made  his  report  on  the  14th  of  May^ 
finding,  among  other  things,  *^  that  the  arrears  now  due 
on  the  jointure  of  480/.,  after  giving  credit  as  against 
the  same  for  all  sums  whatever  received  by  Elizabeth 
Brofvne,  from  or  on  account  of  the  surplus  rents  and 
profits,  amounted  to  the  sum  of  5820/.  55.  7d.,  which 
arrears  were  secured  by  the  unexpired  residue  of  a 
term  of  ninety-nine  years  in  the  lands  and  premises  in 
the  pleadings  mentioned,  limited  by  the  deed  of 
marriage  settlement  of  the  13th  of  May  1788,  com- 
mencing and  to  be  computed  from  the  decease  of 
fftlliam  Rochfort,  The  Master  also  found  that  this 
sum  of  5820/.  5^.  7^*  is  the  first  charge  on  the  said 
lands  and  premises,  to  the  extent  of  the  residue  now 
unexpired  of  the  said  term  of  ninety- nine  years.  And 
that  the  said  sum  of  5820/.  bs.  Jd.  is  now  vested  in 
the  surviving  trustee  of  the  marriage  settlement  of 
February  1801,  upon  the  trusts  therein  declared  in 
relation  thereto ;  and  that  the  statute  of  limitations  is 
not  applicable  to  the  said  arrears.  The  Master  also 
found  a  sum  of  3818/.  18f.  0|e/.  due  to  Battersby  for 
principal  and  arrears  of  interest. 

The  appellant  filed  eight  exceptions  to  this  report, 
insisting,  among  other  things,  that  no  sum  was  due  for 
such  of  the  arrears  as  were  barred  by  the  statutes 
of  limitations,  and  that  the  covenant  of  the  deceased 
fftlliam  Rochfort  to  make  good  the  annuity  of  480/. 
was  in  part  performed  by  the  purchase  of  the  annuity 
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1849.        from  Sir  J.  H.  IfOyUyy  the  sums   received  from 
RocHFORT     which  had  not  been  properly  taken  into  accoont  by 

BATT«8Br.   the  Master. 

By  the  second  decree  made  at  the  hearingy  on  the 
above  exceptions^  and  other  exceptions  taken  by  J3a/- 
iersby,  and  upon  further  (Urections  on  the  16th  ctJuMi 
1847)  the  present  Lord  Chancellor  of  Ireland  overruled 
all  the  exceptions,  but  ordered  the    deposits  to  be 
returned,  and  the  costs  of  each  party  on  the  ezoeptionB 
to  be  costs  in  the  cause.    And  the  Master's  report  wis 
confirmed.     '*  And  it  was  ordered  and  decreed,  that 
the  appellant,  or  such  other  of  the  defendants  as  ought 
so  to  do,  should,  within  three  calendar  months,  to  be 
computed  from  the  date  of  that  decree^  pay  to  the 
plaintiff,  said  Thomas  Bailersby,  the  snm  of  3818/. 
ISs.  O^d.,  reported  due  to  him  for  principal^  interest, 
and  costs,  on  his  mortgage,  and  a  judgment  coUatenl 
therewith,  with  subsequent  interest  and  costs  to  be 
taxed  as  therein  mentioned,  and  should  also  lodgt  io 
the  Bank  of  Ireland,  with  the  privity  of  the  Accoost- 
ant-General  of  the  Court,  to  the  credit  of  the  cauaei 
the  sum  of  5820/.  6«.  7^-,  reported  due  for  the  arrears 
of  the  jointure  or  rent- charge  of  480/.  payable  to  die 
said  defendant  Elizabeth  Browne,  and  also  pay  to  the 
defendant  Elizabeth  Browne  her  costs  in  the  cause, 
when    taxed   and  ascertained;*'    and  it  was  further 
ordered,  that  Batiersby  should  reconvey  the  mortgaged 
lands   and   premises,  free  and  clear  from   all  incum- 
brances made  by  him,  or  any  person  ckdniing  by,  from, 
or  under  him,  and  deliver  up  upon  oath  all  deeds  and 
writings  in  his  custody  or  power  relating  to  the  said 
lands,  and  in  default  of  due  payment  to  Baiier^jf  of 
such  principal,  interest,  and  costs,  that  /F".  U.  Boek* 
fort  should  be  for  ever  barred  and  foreclosed  from  all 
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equity  of  redemption  in  the  mortgaged  lands  and  pre-         i849. 

mises.    It  was  further  ordered^  that  the  Master  should     Rocmtort 

BeU,  according  to  the  course  of  the  Court,  the  lands  and   battbrsbt. 

premises   comprised   in  Battersby's  mortgage,  or  a 

competent  part  thereof,  such  lauds  to  be  sold  subject 

to  the  jointure  of  480/.,  payable  to  Elizabeth  Browne 

during  her  life,  and  out  of  the  money  to  arise  by  such 

sale,  that  the  sum  found  due  for  arrears  of  the  jointure, 

being  the  first  charge  on  the  said  lands  and  premises, 

should  be  in  the  first  place  lodged  in  Court  to  the 

credit  of  the  cause,  to  abide  the  further  orders  of  the 

court,  and  that  Elizabeth  Broume  should  be  paid  her 

costs  of  suit,  (a) 

The  Appellant  appealed  against  both  these  decrees. 

Upon  the  appeal  being  called  on  and  partly  opened,— 

Mr.  Bethell  objected  that  it  was  not  competent  to 
the  appellant  to  be  heard  in  this  case.  This  is  an  ap- 
peal by  an  insolvent,  whose  assignees  do  not  appeal 
against  the  decrees,  though  they  were  parties  to  the 
suit  in  which  those  decrees  were  pronounced.  In  this 
suit,  which  was  a  suit  by  the  mortgagee  against  the 
iqppellant,  certain  trustees  of  the  mortgaged  estates,  and 
the  jointress,  she  set  up  here  claims  under  the  jointure 
as  a  prior  charge  on  the  lands,  and  a  report  was  made 
in  her  favour.  To  that  report  the  assignees  took  ex- 
ceptions, which  were  overruled,  and  the  second  decree 
was  made.  The  assignees  do  not  appeal  against  this 
second  decree.    The  insolvent  cannot  do  so. 

[Lord  Brougham* — Was  he  not  a  party  to  the  suit 
below  ?] 

He  was. 

(a)  2  Jones  h  Latouchei  431. 
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1849.  [[x)rd  Brougham.^^And  the  decree  was  against  him 

RocHPoar    as  well  as  against  the  assignees.     Can  it  be  doubted 

Battersbt.   ^^^  ^^  ^^  ^^  interest  in  the  matter  ?3 

He  cannot  properly  be  a  party  to  the  suit^  nor  con- 
sequently to  the  appeal.  All  his  interest  is  now 
vested  in  his  assignees^  and  they  do  not  complain  of 
the  decree. 

Mr.  7\(rner  and  Mr.  iZ.  Palmer. — The  appellant 
shews  himself  in  this  way  to  be  a  party  aggrieved,  that 
his  future  rights  are  aiFected  by  the  operation  of  then 
decrees.    He  may  therefore  be  properly  a  party  to  the 
suit  and  the  appeal.    He  has  a  direct  interest  in  the 
surplus.    It  is  true  that  the  appellant  is  an  insolvent 
debtor,  but  the  mortgage  was  made  by  him  subsequent 
to  his  insolvency,  and  it  is  only  in  consequence  of 
there  having  been  no  registration  of  the  title  of  the 
provisional  assignee,  that  this  mortgage  was  adjudged 
to  take  precedence  of  the  assignment  under  the  insd* 
vency.    It  is  this  title  to  precedence  which  is  disputed. 
Tlie  sum  claimed  by  Battersby  is  secured  to  him,  not 
only  by  a  mortgage  of  the  property,  but  by  a  bond  and 
a  judgment  entered  up  on  a  warrant  of  attorney.    The 
proviso  for  redemption  does  not  follow  the  ordinaiy 
form,  but  is  in  these  terms  : — "  Provided  that  if  Rodh 
fart  shall  pay  3000/.  with  interest,  Battersby  will,  at 
the  expense  of  Rochfort,  re-convey  the  town  lands,  and 
if  any  judgment  shall  be  entered  up  upon  such  bond, 
he  shall  sign  satisfaction  to  that  judgment.''    There 
is,  therefore,  by  the  contract  between  Batiersby  and 
Ilochfarty  an  obligation  upon  Battersby^  not  only  to 
re-convey  the  estate,  but  to  re-deliver  the  bond  and  the 
warrant  of  attorney  in  order  that  they  may  be  can- 
celled.    The  bond  and  the  judgment  arc  debts  which 
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affect  the  future  property  of  Rochfort ;    and  he  has         1M9. 
therefore  a  direct  interest  in  the  question  whether  the     Rochfort 
mortgage  is  satisfied,  and  an  interest  in  the  property   Battb'rsbt. 
when  it  shall  have  been  satisfied. 

[The  Lford  Chancellor. — That  is  always  bo  under  an 
insolvency.] 

The  future  property  of  the  insolvent  in  this  case  is 
not  to  be  considered  in  the  same  light  as  future  pro- 
perty in  ordinary  cases  of  insolvency ;  for  here  there 
is  a  contract  on  the  one  side  to  pay,  on  the  other  to 
re-convey,  which  is,  in  addition  to,  and  independent  of, 
the  ordinary  legal  liability.  Such  a  contract  is  recog- 
nized by  the  Courts,  and  the  title  of  a  bankrupt  or  an 
insolvent  to  the  surplus  is  recognized  ;  for  a  bankrupt 
cannot  be  examined  in  a  matter  which  may  affect  his 
surplus,  without  first  releasing  it.  If  nothing  is  done 
in  respect  of  the  mortgage,  the  insolvent  is  entitled  to 
have  the  bond  delivered  up,  and  satisfaction  entered 
upon  the  judgment.  He  is  therefore  entitled  to  know 
whether  the  amount  due  on  the  mortgage  is  smaller 
than  is  claimed,  and  consequently  he  is  a  proper  party 
in  a  suit  where  the  amount  due  on  that  mortgage  is  a 
point  in  question. 

[The  Lord  Chancellor. — In  that  case  every  insol- 
vent and  bankrupt  would  be  a  necessary  party  to  a  suit 
between  a  mortgagee  and  the  assignees.] 

If  the  mortgage  enjoyed  no  priority  over  the  as- 
signment, the  Court  might  have  power  to  say  to  the 
insolvent,  you  have  no  title  to  come  into  Court ;  but 
if  the  mortgage  or  any  other  charge  takes  the  priority, 
he  has  a  right  to  come  in  and  see  that,  as  against  the 
assignee  and  his  own  future  property,  every  due  allow- 
ance in  account  is  made. 

2d 
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1849.  [Lord  CampbelL  —  Can  you  ask  anything  of  thb 

RocBFORT  House  for  the  benefit  of  your  client  ?] 
Battbrsbt  Perhaps  so,  in  the  result  of  this  case.  Here,  5000/. 
are  claimed  for  arrears :  if  this  appeal  succeeds,  the 
priority  of  that  charge  is  removed  ;  the  estate  is  to  be 
sold,  and  the  debts  paid.  The  removal  of  the  priority 
of  the  charge  of  5000/.,  which  now  stands  as  the  first 
charge,  will  affect  the  means  of  satisfying  the  bond 
and  the  warrant  of  attorney,  the  sum  secured  by  which 
constitutes  the  second  charge.  On  the  first  of  these 
instruments,  both  of  which  must  then  be  cancelled, 
the  insolvent  is  personally  liable,  as  much  as  if  he 
never  had  been  an  insolvent. 

[The  Lord  CAance//or.— But  here  his  interest  is  the 
other  way.   The  decree  gives  priority  to  the  mortgage.] 

Yes,  as  against  the  assignment.  But  still  the  whole 
property  is  first  subject  to  the  arrears  of  5000/.  There  is 
no  complaint  of  the  priority  of  the  mortgage  as  against 
the  assignment.  The  complaint  relates  to  the  priority 
of  the  arrears  of  the  jointure,  which  leaves  the  mortgage 
unsatisfied,  and  so  continues  the  bond  and  warrant  of 
attorney  in  full  force.  No  such  case  could  occur  in 
England^  but  in  Ireland  it  arises  through  the  effect  of^ 
the  Registration  Acts,  which  have,  in  this  instance^ 
given  priority  to  the  mortgagee  over  the  assignees. 

But  let  the  case  be  considered  independently  of  th^H 
Irish  acts.  Let  it  be  treated  as  one  simply  of  a  mort—. 
gage  by  Rochfort  to  Battersby.  Then  the  mortg; 
debt  is  a  mortgage  of  the  surplus,  which  the  insolvei 
might  have  after  his  liability  under  the  insolvency  h 
been  discharged.  It  cannot  be  said  that  the  dee^ 
which  passed  all  his  property,  did  not  pass  the  surpl 
of  that  property. 

[The  Lord  Chancellor. — The  decree  puts  the  mo^"^ 
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gagee  before  the  assignees,  and  to  that  part  of  the  de-         ^^^ 
cree  there  is  no  objection.]  Rochfort 

But  to  try  the  case ;  suppose  it  to  be  the  other  way.  Battbrsby. 
If  the  insolvency  has  passed  the  estate  to  the  assignees, 
they  hold  under  a  trust  for  payment  of  debts,  but  if 
the  insolvent  afterwards  creates  a  mortgage  on  that 
estate,  that  would  pass  an  interest  after  the  debts  had 
been  paid.  The  mortgagee  would  have  a  right  to 
foreclose  that  interest,  and  the  mortgagor  would  have 
a  right  to  redeem. 

[The  Lord  Chancellor. — This  ^is  a  question  as  to 
priority  of  claim  between  the  assignment  and  the  join- 
ture. In  such  a  case  can  the  insolvent  be  a  proper 
party  ?] 

That  must  depend  on  the  terms  of  the  contract  be- 
tween the  mortgagee  and  the  insolvent.  The  case  of 
Taylor  v.  Rothwelly  assignee  of  Fairleigh  (a),  though 
not  directly  in  point,  has  in  principle  a  strong  bearing 
on  this  case,  lliere,  an  insolvent  had  been  made  a 
party  to  a  suit  like  the  present.  The  Lord  Ordinary 
had  fixed  him  mth  costs ;  he  appealed  to  the  Court  of 
Session,  which  refused  to  hear  him  till  he  had  given 
security  for  these  costs.  Against  that  order  he  brought 
an  appeal  to  this  House,  and  by  this  House  the  order 
of  the  Court  of  Session  was  held  entirely  wrong,  and 
was  reversed.  The  principle  to  be  deduced  from  that 
case  is,  that  if  a  party,  though  insolvent,  is  brought 
into  Court  by  another  party,  and  heard  in  the  Court 
below,  it  is  not  competent  for  the  Court  to  refuse  to 
adjudicate  on  his  claim  of  right. 

[The  Lord  Chancellor.  —But  here  the  insolvent  is 
not  brought  in  by  an  adverse  party.] 

(a)  6  Wilson  &Sh.  301. 
2d2 
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1849.  There  is^  it  is  true,  that  distinction,  but  still  the 

Roc  II  FORT    interest  of  the  insolvent  here  is  a  substantial  interest, 

Battersbt.   ^^^^^  ^^s  formed  the  ground  of  adjudication  in  the 

Court  below ;  and  as  to  that  adjudication,  he  cannot 

be  refused  the  right  of  appeal. 

Mr.  BethelL — It  is  a  settled  rule,  that  an  insolvent's 
estate  can   only  be  administered   by  assignees.     In 
Heath  v.  Chadwick  (a),  there  was  an  attempt  to  evade 
that  rule,  but  it  failed ;  and  that  case  may  be  referred 
to,  not  for  similarity  of  facts,  but  for  the  manner  in 
which  the  whole  subject  is  treated.     In  addition  to  the 
authorities  which  are  there  cited  in  the  judgment  (£), 
those  of  Lloyd  v.  Lander  (c),  where,  on  demurrer,  a 
bankrupt  was  held  to  be  an  unnecessary  party  to  a  bill 
of  foreclosure  by  a  mortgagor  against  the  assignee,* 
of  Collins  v.  Shirley  (r/),  where  the  same  doctrine  was 
applied  in  the  case  of  an  insolvent, — and  of  Kerrick  v. 
Saffery  (e),  where  it  was  likewise  held  that  a  mort- 
gagor who  had  become  a  bankrupt  was  not  a  necessary 
party  to  a  suit  of  foreclosure,  may  be  mentioned. 

[The  Lord  Chancellor. — Here  the  Court  has  in  fiuC 
made  a  decree  for  foreclosure  or  for  redemption,  deat 
ing  with  the  insolvent  as  a  party  interested  in  the  es- 
tate to  be  administered.] 

The  alternative  part  of  the  decree  is  entirely  er- 
roneous. 

[The  Lord  Chancellor. — But  however  wrong  it  may 
have  been  in  the  Court  below  to  allow  the  insolvent  to 
be  a  party  to  the  suit,  yet,  as  here  is  a  decree  not 
appealed  against,  giving  him  a  right  to  deal  with  the 

(a)  2  Phillips,  649.  {d)  I  Rusa.  &  Myl.  638. 

(b)  Id.  652.  (e)  7  Sim.  317. 

(c)  5  Madd.  282. 
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property,  how  can  his  right  to  appeal  against  a  part  of        2349. 
that  decree,  which  limits  or  affects  his  right  in  the     Rochfort 
property,  be  denied  ?]  BAT«R8Br. 

Here  the  party  objecting  to  his  right  is  a  co-defen- 
dant. The  error  of  the  original  plaintiff,  in  making 
him  a  party  to  the  suit,  cannot  affect  the  rights  of  the 
jointress,  the  real  respondent  in  this  appeal. 

[The  Zxyrd  Chancellor. ^The  second  decree  gives 
him  a  status  in  the  suit.  The  two  decrees  are  con- 
nected together,  and  if  he  has  a  right  to  appeal  against 
•ne,  he  may  appeal  against  both.] 

By  the  second  decree  he  is  clothed  with  liberty  to 
redeem  the  estate.  But  that  does  not  affect  claims 
previously  settled  and  ascertained.  The  case  is  the 
same  as  if  the  litigation  up  to  a  certain  point  had  been 
properly  settled,  and  then  a  mistake  was  made  in  in- 
troducing a  senseless  order,  and  an  unnecessary  party. 
That  mistake  would  not  give  such  a  party  the  right  to 
appeal  against  all  that  had  been  done. 

Mr.  TYfr/ier,  in  reply  to  the  cases  cited. 
These  cases,  especially  that  of  Lloyd  v.  Lander  (a),. 
are  inapplicable.  Here  there  is  an  interest  beyond  that 
of  the  mortgagee  or  of  the  assignees.  The  bankrupt 
has  an  interest  in  alL  the  estate,  as  against  the  arrears 
of  the  jointure ;  and  the  mode  of  taking  the  accounts 
directed  by  the  decree  will  affect  his  right  in  respect 
of  those  arrears  and  of  the  jointure  itself. 


The  Lord  Chancellor : 
In  the  discussion  of  this  case,  it  appeared  that  an  ap-     Masch  27. 
peal  had  been  brought  by  a  party  who  had  taken  the 

[a)  5  Madd.  282. 


^ 


404  CASES  IN  THE  HOUSE  OF  liOROS. 

1849.        benefit  of  the  Insolvent  Debtors'  Act.    The  contest  in  the 
RocHPORT    su^^  itself  was  between  a  mortgagee^  who  had  obUdned  a 
BattbIisbt.    ^o'^sigCj  a°d  a  mortgagor,  who  had  granted  it,  after 
taking  the  benefit  of  the  Insolvent  Debtors'  Acts.  Owing 
to  the  provisions  of  the  act  for  the  registration  of  mort- 
gages in  Ireland,  a  question  arose,  whether  that  mortga- 
gee was  or  not  to  be  preferred  to  the  assignees  under  the 
Insolvent  Act.    The  Court  was  of  opinion  that  the  moit' 
gagee,  under  the  provisions  of  this  registration  act,  was 
entitled  to  priority,  and  the  decree  therefore  proceeded 
upon  that  decision.    The  details  of  that  decree  are  not 
here  a  matter  in  question.    It  was  a  suit  which  was  a 
mere  contest  between  the  parties  claiming  an  estate, 
and  the  insolvent, — for  some  reason   or   other  which 
does  not  appear, — was  made  a  party  defendant.    I  sajr 
that  it  does  not  appear, — for  although  it  was  very  inge- 
niously put  at  the  bar,  that  the  personal  obligations 
into  which  the  insolvent  had  entered  after  his  insol- 
vency might  be  affected  by  the  result  of  this  litigatiooi 
that  had  nothing  to  do  with  the  suit.     It   was  a  suit 
simply  to  ascertain  the  rights,  as  between  the  mortga- 
gee and  the  assignees  under  the  insolvency,  to  priority 
upon  the  insolvent's  estate.    And  whatever  question 
may  arise  in  consequence  of  the  insolvent   having  en- 
tered into  personal  contracts  after  the  insolvency,  that 
circumstance  could  not  possibly  affect  the  rights  of  the 
parties  to  the  property  which  passed  under  the  Insol- 
vent Act,  and  which  was  affected  by  the  mortgage,  nor 
does  any  thing  of  that  sort  appear  upon  the  face  of  the 
proceeding.    I  mention  that  only,  because  it  was  relied 
on  at  the  bar,  but  that  does  not  at  all  affect  the  present 
question  of  the  propriety  of  having  made  this  insolvent 
a  party  to  the  suit  below.    The  objection  does  not  ap- 
pear to  have  been  taken  below,  and  naturally  enough  it 
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did  not  strike  the  parties  appearing  there  and  taking         1849. 
upon  themselves  the  discussion  of  the  question,  that     Rochfort 
this  insolvent,  having  parted  with  all  his  interest  in  the   3  .„?' 
property,  could  not  be  heard  to  dispute  a  matter  affec- 
ting the  property  which  be  had  prior  to    his  insol- 
vency, but  which  had  thereby  passed  to  the  assignees. 
Accordingly  the  suit  proceeded,  and  a  decree  was  pro- 
nounced in  favour  of  the  plaintiff,  the  mortgagee,— the 
iusolvent  remaining  a  party  to  the  record.     Now  the 
decree  having  established  the  priority  of  the  mort- 
gagee's title,  the  assignees,  who  were  alone  interested 
in  the  case,  of  course  as  representing  the  body  of  the 
creditors,  acquiesced  in  that  decree,  and  have  not  com- 
plained of  it  at  your  Lordships'  bar ;  but  the  insolvent 
has  complained  of  it,  and  he  has  become  an  appellant, 
and  as  an  appellant  questions  the  propriety  of  the  de- 
cision of  the  Court  below. 

Now  it  is  a  matter  to  be  regretted  that  the  question 
of  competency  was  not  raised  in  the  early  part  of  the 
proceeding,  before  the  Committee  of  Appeals,  which  is 
the  proper  tribunal  in  the  first  instance  to  dispose  of 
questions  of  that  sort.    If  there  it  had  been  found  that 
there  was  any  difficulty  or  doubt  about  the  point,  the 
regular   course  would   have  been   to  refer  it  to  the 
House ;  but  the  question  ought  to  have  gone  before  the 
Committee  of  Appeals  in  the  first  instance.    Ordinarily 
speaking,  where  no  question  of  difficulty  occurs,  the 
Appeal  Committee  disposes  of  any  matter  of  that  sort, 
and  by  so  doing  saves  very  great  expense  and  delay  to 
the  parties,  who,  otherwise,  might  be  needlessly  brought 
here  in  the  regular  course  for  hearing  the  appeal,  when 
upon  discussion  here  it  might  turn  out  that  the  appeal 
could  not  be  entered  into,  in  consequence  of  the  defect 
of  title  of  the  party  appealing.    The  proper  course  is 
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1849.        to  avoid  needless  expense,  by  discussihg  the  questioD 
RocHPORT    of  competency  before  the  appeal  committee.     Thai 
Battbrsby    ^u^^>  however,  was  not  adopted  in  the  present  case; 
but  the  objection  as  to  competency  necessarily  presea* 
ted  itself  upon  the  discussion  of  the   appeal.     The 
question  raised,  and  which  was  argued   before  your 
Lordships,  and  which  we  have  now  to  dispose  of,  ii 
whether  the  party  appealing  is  a  competent  party  to 
claim,  at  your  Lordships'  bar,  the  revision  of  the  decree 
of  the  Court  below  ?     The  appellant  had  been  impro- 
perly made  a  party  below ;  it  is  therefore  quite  obvioiis 
that  that  is  no  reason  why  he  should  be  heard  here; 
because  the  question  of  incompetency  may  arise  very 
well  between  parties  who  are  parties  to  a  cause.    The 
question  is,  whether  they  have  that  interest  in  the  sab- 
ject- matter  which  would  entitle  them  to  appear  here  as 
parties  questioning  the  propriety  of  the  decision  belov. 
There  certainly  may  be  causes  in   which  parties  are 
made  such  for  some  matter  in  which  they  may  have 
some  probable  interest,  and  that  matter  having  been 
decided  below,  they  come  here  on  the  ground  that  they 
were  parties  to  the  original  cause,  and  have  therefore  a 
right  to  appeal  against  a  decision  on  a  matter  in  which 
they  have  an  interest ;  but  if  they  come  here  and  q>- 
peal  against  a  matter  in  which  they  have   no  intereiti 
the  House  will  not  hear  them,  because  they  are  incom- 
petent to  raise  a  discussion   of  such   a  matter,  and, 
d  fortiori^  if  they  appear  improperly  as  parties  in  the 
Court  below,  this  House  will  not  permit  them  to  raise 
here  an  argument  in  a  matter  in  which  they  had  no  in- 
terest,  even  in  the  Court  below. 

Now,  my  Lords,  it  is  much  too  late  to  discuss  the 
question  whether  this  appellant  is  a  proper  party  to 
this  cause, — having  already  disposed  of  that  portion  of 
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the  ground  on  which  it  was  contended  that  he  ought  to        18-49. 
have  been  a  party  to  the  cause^ — I  mean  the  personal     Rocmfort 
contracts  into  which  the  insolvent  entered  subsequently   Bj^ttbbsby 
to  his  insolvency,  and  confining  my  observations  to  his 
interest  in  the  property  which  passed  by  the  insolvency, 
beyond  all  doubt  the  insolvent  was  not  a  proper  party 
to  a  contest,  relative  to  a  priority  of  charges  upon  that 
property  passing  to  the  assignees. 

My  Lords^  many  cases  have  been  quoted  on  this  sub- 
ject. In  a  late  case,  I  had  occasion,  in  the  Court  of 
Chancery,  to  consider  those  cases,  and  I  can  see  no 
reason  whatever,  from  anything  that  has  passed  on  this 
occasion,  to  alter  the  opinion  that  I  then  expressed. 
What  I  did  express,  after  a  consideration  of  all  those 
cases,  is  to  be  found  in  Heath  v.  Chadwick  (a),  in 
which  I  state  this  as  the  result  of  an  investigation  of 
those  cases  : — "The  acts  give  ample  power  to  the  ju- 
risdiction created  by  them,  to  meet  all  such  cases  as 
are  stated  in  the  bill,  particularly  by  the  removal  of 
the  assignee,  if  he  improperly  uses  or  omits  to  use  the 
authority  vested  in  him  ;  and  it  is  obrious  that  if 
individual  creditors  were  permitted  to  file  bills  in  this 
Court,  instead  of  resorting  to  the  jurisdiction  specially 
created  for  enforcing  their  rights  and  interests,  the 
public  would  be  deprived  of  much  of  the  benefit  of  such 
special  jurisdiction,  and  much  of  the  business  which 
ought  to  be  transacted  there  would  be  transferred  to 
this  Court.  I  have  therefore  much  satisfaction  at  find- 
ing that,  in  several  recent  cases,  this  subject  has,  as  it 
appears  to  me,  been  put  upon  a  proper  footing.  In 
Yewens  v.  Robinson  (6),  the  Vice  Chancellor  of  Eng- 
land  decided  against  the  right  of  creditors  to  file  a  bill 

(a)  2  Phillips,  651.  (6)  11  Sim.  105. 
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1849.  upon  these  graunds,  as  he  had  before,  in  Kaye  ▼•  Fo»- 
RocHFORT  broke  (c)^  decided  against  the  right  of  an  insolTcnt 
Battbrsbt.  ^Icbtor  to  file  such  a  bill ;  which  was  also  the  decisioD 
of  Vice  Chancellor  Wigramy  in  Majtir  ▼•  Auckland  (iQ. 
The  point  indeed  has  been  long  settled;  Spraggy. 
Binkes  (e),  Benfield  v.  Solomons  (/*),  Sitxion  ?• 
Davis  (g)^  Hammond  v.  Altwood{h).  Some  of  these 
were  cases  in  bankruptcy,  but  the  principle  is  the  samey 
and  all  of  them,  except  YewensY.  Robinson^  were  Ulh 
filed  by  insolvents  or  bankrupts,  or  persons  rlaiming 
through  them  ;  but  upon  demurrer,  the  biU  alleging  i 
surplus,  the  equity  of  the  bankrupts  and  insolvents 
cannot  be  distinguished  from  that  of  their  creditort. 
Barton  v.  Jayne  (t),  and  the  case  under  appeal,  are  the 
only  decisions  I  am  aware  of,  holing  that  such  bOli 
can  be  maintained. 

The  case  of  Collins  v.  Shirley  (k)  brings  the  case,  not 
more  in  principle,  but  more  in  point  of  fact,  within  die 
circumstances  of  the  present  case;  and,  as  it  seems  to  me^ 
they  are  identically  the  same.  There,  a  bill  of  foredosme 
had  been  filed  against  the  insolvent  and  his  assignees, 
upon  which  the  assignees  disclaimed,  and  offered  to 
release.  The  assignees  claimed  no  benefit  in  the  mort- 
gage ;  the  title  of  the  mortgagee  had  been  prior  to  their 
own,  and  they  therefore  abstained  from  litigating  the 
point.  The  discussion  arose  upon  a  question  of  costSi 
The  assignees  withdrew  from  the  contest,  and  it  re- 
mained only  between  the  insolvent  and  the  mortgagee. 
^^  The  Master  of  the  Rolls  held  that  the  assignees  were 

(c)  8  Sim.  28.  (g)  18  Ves.  72. 

(cO  3  Hare,  77.  (h)  3  Madd.  158. 

(e)  5  Ves.  583.  (i)  7  Sim.  24. 

(/)  9  Ves.  77.  (k)  I  RusseU  &  Myl.  638. 
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not  entitied  to  their  costs,  but  that  Shirley  had  been         1849. 
made  a  party  improperly,  and  ought  therefore  to  have     Rochvort 
his  costs/*  That  was  identically  the  same  as  here.    The    B^TTgRgBy. 
assignees  represented  the  property,  and  were  therefore 
properly  made  defendants.     But  as  to  the  insolvent, 
the  Master  of  the  Rolls,  Sir  John  Leach^  said,  that  he 
was  improperly  made  a  defendant ;  the  consequence^ 
was,  that  the  Court  gave  him  his  costs.    Now  all  these 
cases  refer  to  the  state  of  the  matter  as  it  stands  on 
this  appeal,  and  shew  that  the  insolvent  under  the  in- 
solvent Debtors'  Act,  is  not  considered  by  the  Court 
as  having  any  such  interest  in  the  property  as  entitles 
him  to  enter  into  any  litigation  respecting  it.    It  can- 
not be  stronger  than  this.     We  find  a  bill  filed  by  the 
insolvent,  alleging,  upon  the  face  of  it,  that  there  is  a 
surplus,  which  practicallyis  made  use  of  by  him  to  shew 
that  he  had  an  interest ;  but  although  the  law  would 
give  him  back  again  that  surplus,  if  it  should  ulti- 
mately arise,  the  Court  says,  '^  Although  you  have  al- 
leged that  fact,  a  demurrer  might  be  taken  to  that  al- 
legation on  the  ground  that  that  fact  does  not,  under 
the  statute,  give  you  such  an  interest  as  entitles  you  to 
sue  upon  it.''    A  demurrer  is  therefore  held  to  be  good  to 
a  bill  filed  by  an  insolvent,  although  he  alleges  a  proba- 
ble surplus,  and  although  he  alleges  combination  and 
conspiracy  to  rob  him,  as  between  the  assignees  and  the 
creditors.     There  cannot  be  a  stronger  proof  therefore 
that  the  Courts  have  always  considered  these  acts  of 
Parliament  as  divesting  the  insolvent  of  all  title  and  in- 
terest in  the  property,  which  would  authorize  and  jus- 
tify him  in  entering  into  any  litigation  respecting  it. 
This  objection  ought  to  have  been  taken  in  the  Court 
below,  and  the  bill  ought  to  have  been  dismissed  as 
against  the  insolvent ;  but  the  Court  did  not  adopt 
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1849.        that  course,  but  made  a  decree  apparently  as  if  the 
RocHFOftT    party  had  not  been  an  insolvent  at  all>  decredng  afoce- 
Bbttk'asbt     ^^^^^^  against  him,  which  might  ultimately  lead  to  i 
redemption  by  him. 

We  have  nothing  to  do,  in  the  present  question,  fridi 
that  portion  of  the  decree.  The  matter  we  have  to 
dispose  of  is,  simply  whether  this  party  has  a  right  to 
come  here  to  complain.  Now,  being  of  opinion  tfatf 
he  was  improperly  made  a  party,  and  cannot  be  bcnl 
by  way  of  appeal,  it  is  not  very  material  to  oonndff 
how  far  the  decree  is  or  is  not  for  his  benefit.  Bejod 
all  doubt,  it  is  for  his  benefit,  inasmuch  as  it  gives  i 
priority  to  his  mortgagee,  and  may,  pro  taniOf  be  a  re- 
lief to  him.  I  do  not  put  it  upon  that  at  all,  becme 
however  that  may  be,  he  is  improperly  made  a  party  to 
this  litigation. 

Then,  my  Lords,  the  question   is,  whether  yoacas 
hear  him  as  an  appellant  ?     The  moment  you  shew  that 
he  had  no  recognised  interest  in  the  property  or  in  the 
matter,  there  is  an  end  of  his  competency  to  r»se  the 
question.    It  is  not  for  him  to  raise  that  question  beit^ 
any  more  than  it  would  be  for  a  stranger  who^  by  acd* 
dent  or  inadvertence,  might  have  been  made  a  part/  to 
a  suit,  but  who  had  no  connection  with  the  subject 
matter  at  alL    In  such  a  case  as  that,  the  Court  wooU 
hold  that  a  party  appealing  had  improperly  appeakd, 
not  having  such  an  interest  as  entitled  him  to  lidgate 
upon  the  subject  at  all,  and  it  appears  to  me  that  thu 
appellant  stands  precisely  in  that  position  ;  and  with- 
out at  all  entering  into  the  merits  of  the  case,  which  ire 
are  not  called  upon  to  discuss  here^  I  am  of  opiiuoo 
that  this  party  is  not  competent  to  support  this  appeal; 
and  on  that  ground  I  move  your  Lordships  that  the 
appeal  be  dismissed. 
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Lord  Brougham :  *849. 

My  Lords,  1  entirely  agree  with  my  noble  and  learned     Rochfort 

as 

friend.  I  had  some  little  doubt  at  first,  because  of  the  Battb'rsbt. 
appellant  having  been  heard  in  the  Court  below,  and 
thought  that  though  probably  he  ought  not  to  have 
been  allowed  to  appear  there,  yet,  that  as  he  did  ap- 
pear there,  he  could  not  be  refused  the  liberty  of  ap- 
pearing here.  But  I  have  clearly  come  to  the  same 
opinion  with  my  noble  and  learned  friend,  that  he  has 
no  loctu  standi  here  at  all.  I  agree  also  with  my  noble 
and  learned  friend,  that  whatever  interest  he  may  have 
in  the  decree  below,  that  is  quite  immaterial  to  the 
present  question. 

My  Lords,  I  cannot  help  feeling  that  there  is  a  very 
great  defect  in  the  Insolvent  Act,  which,  in  this  respect 
as  well  as  in  others,  ought  to  be  remedied.  Though  a 
debtor  comes  into  Court,  as  my  noble  and  learned 
firiend  has  stated,  and  has  shewn  a  case,  he  can  only 
be  represented  by  his  assignees ;  he  has  personally  no 
locus  standi  in  Court,  and  therefore  cannot  be  a  party 
to  the  suit.  Here  the  case  is  that  of  a  debtor  coming 
into  Court,  who  has  no  locus  standi,  but  whose  pro- 
perty has  passed  to  assignees  by  assignment  under 
the  insolvency. 

But  my  Lords,  my  objection  to  the  present  state  of 
the  Insolvent  Law  is  this,  that  a  very  great  hardship 
may  be  worked,  and  very  serious  mischief  may  be  done 
to  an  Insolvent,  from  a  want  of  power  in  the  Insolvent 
Debtors'  Court  to  compel  the  assignees  to  lend  him 
the  use  of  their  names  for  the  purpose  of  prosecuting  his 
rights,  which  they  may  refuse  from  malicious  motives, 
spite  towards  him,  or  from  collusion  existing  between 
them  and  the  creditors,  or  from  their  saying,  "  We  are  . 
satisfied  ;  we  have  got  enough.  •  We  have  got  205,  in  the 
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1849.  pounds"  or  even  a  less  sum.  It  may  happen  that  there 
RocHFORT  may  be  a  claim  on  the  part  of  the  uisolvent,  a  perfecdy 
DATTBRSBr.  ^^^"^  ^°^  ^^11  grounded  claim  to  property  or  to  a 
sum  of  money,  to  a  legacy  for  instance,  or  to  an  estate, 
but  which  yet  cannot  be  obtained  without  the  assigneei 
granting  the  use  of  their  names,  which  the  assigiieei 
now  have  a  right  to  refuse. 

The  Lord  Chancellor  of  Ireland,  Sir  Edward  Sug' 
den,  when  first  the  matter  came  before  his  Court,  fek 
the  great  hardship  of  Mr.  Rochfort^s  case  in  thii 
instance  so  much,  that  there  was  some  correspondence 
as  to  how  far  the  Insolvent  Commissioners  here  had  the 
power  of  compelling  assignees,  upon  an  indemnity  of 
course,  to  appear  for  the  insolvent,  or  to  allow  him  the 
use  of  their  names.  It  was  of  course  felt  that  they 
might  say,  '^  Why  are  we  to  go  into  Court  at  the  risk 
of  costs  ?  We  have  no  security  that  we  shall  be  paid 
the  costs.''  But  still  the  question  arose  whether  by  a 
proper  indemnity  being  afforded,  they  could  be  compel- 
led to  lend  the  use  of  their  names.  It  was  at  fint 
thought  that  there  was  a  power  of  compelling  the  asng^ 
nees  to  take  some  course  of  that  kind,  and  the  late  Bir. 
David  Pollock  looked  into  the  matter  with  the  view  of 
seeing  whether  such  a  power  existed.  At  first  he  wm 
rather  inclined  to  think  that  there  was  that  power;  but 
after  he  had  looked  into  the  Act  of  Parliament  he  found 
that  that  was  not  the  case.  A  bill  was  then  framed 
which  passed  through  this  House,  and  went  to  the 
other  House  of  Parliament,  to  remedy  that  great  and 
grievous  defect.  That  bill,  perhaps,  went  too  &r 
in  one  direction,  though  probably  not  far  enough  in 
another.  An  objection  was  taken  to  the  bill,  and  it 
dropped  in  the  other  House  of  Parliament«  My  Lordfi 
something  ought  to  be  done  to  enable  parties  to  obUin 


CA8BS  IN  THR  H0U8B  OF  LORDS.  413 

1849. 

the  use  of  the  names  of  the  assignees^  of  course,  upon     Rqchfort 

a  due  indemnity  being  secured  to  them,  in  order  to    „     ^« 

.  Battbrsbt. 

remove  the  grievance  which  at  present  exists.     Upon 

that  subject  the   Commissioners  were  quite  of  that 

opinion,  and  they  in  fact  drew  the  bill  of  which  I  have 

spoken.     It  was  first  framed  in  a  way  to  decide  the 

question,  and  to  give  Mr  Rochfort  final  judgment  by 

act  of  parliament  in  his  favor.      That  clearly  would 

never  do,  and  therefore  it  was  left  out  here ;   it  went 

down  to  the  other  House  without  that  objection,  and 

was  there  lost ;    but  I  trust  that  many  months  of  the 

year  will  not  pass  over  before  that  is  altered. 

My  Lords,  all  that  remains  for  us  to  say  is,  that  this 

gentleman  is,  as  the  law  now  stands,  not  entitled  to  be 

heard,  and  that  therefore  the  appeal  must  be  dismissed. 

Lord  Campbell : 
My  Lords,  as  I  was  not  here  in  the  earlier  part  of 
the  discussion  of  this  question,  I  shall  not  enter  into  it 
at  any  length,  but  content  myself  with  sayhig  that  1 
quite  concur  with  the  general  views  of  my  noble  and 
learned  friends,  that  in  the  case  of  a  person  who  is 
made  a  party  to  a  suit,  but  who  is  not  strictly  or 
properly  a  party,  there  can  be  no  ground  for  an  appeal 
by  him  to  this  House  against  the  judgment  of  the  Court 
below. 

Lord  Chancellor: 
The  only  remaining  question  is  as  to  the  costs.    Upon 
principle,  I  think  the  House  would  not  act  wisely  in 
departing  from  the  usual  rule. 

Lord  Brougham : 
It  is   not  a  case  that  would  regulate  our  general 
practice. 
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1849.  Mr.  Turner. —>  Your  Lordships  will  allow  me  to  call 

RocHFORT    your  attention  to  the  period  of  the  crause  at  which  the 

Battkrsbt.   objection  was  taken.    Your  Lordships  are  fiilly  awaie 

that  the  matter  was  gone  into  in  the  Court  below,  and  no 

objection  was  at  any  time  taken  to  the  insolyent  bein; 

heard. 

Mr.  BethelL — Your  Lordships  will  bear  in  mind  that 
the  objection  arising  upon  VT.  H.  RochfoTi*%  insol* 
vency  was  distinctly  taken  in  the  original  answer  of 
Mrs.  Brmvney  the  respondent  here^  and  was,  no  doabt, 
fully  coubidered  in  the  Court  below. 

Lord  Brougham : 
You  should  have  petitioned  the  Appeal  Committee  to 
refuse  the  appeal  on  account  of  that  objection. 

Lord  Chancellor  I 
The  ground  which  my  noble  and  learned  friend  has 
just  mentioned  is  quite  sufficient  to  confirm  the  ?iew 
which  I  take.  It  is  a  practice  very  much  to  be  dis- 
couraged that  objections  are  not  taken  at  an  earlier 
stage,  but  that  the  matter  should  be  brought  to  the 
bar  of  the  House,  and  then  that  it  should  appear  for 
the  first  time  that  there  is  an  objection  to  the  compe- 
tency of  the  appellant  being  heard.  That  objection 
ought  to  have  been  taken  at  an  earlier  stage.  It  would 
have  saved  a  great  deal  of  expense,  aild  therefore  the 
appeal  must  be  dismissed^  without  costs. 

Appeal  dismissed,  for  incompetency,  without  costs. 
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WRIT  OF  ERROR. 

Barnard  Gregory       -        -     Plaintiff  in  Error.  1849. 

March  26. 

The  Duke  op  Brunswick  and  "I 

Hbn.  Wellington  Vallance  J  Wendants  in  Error. 

Where  it  appeared  to  the  House  that  a  mistake,  committed  by  ptaetiee, 
an  officer  of  the  Court  below,  in  entering  the  judgment  of  '^'^  of  Error 
that  Court,  was  made  the  ground  of  a  writ  of  error,  the  argu- 
ments on  the  writ  of  error  brought  on  such  judgment  were 
stopped,  and  the  case  was  ordered  to  stand  over,  to  allow 
the  parties  to  apply  to  the  Court  below  to  amend  the  error. 

The  House  made  this  order,  after  referring  to  the  report  of 
the  opinions  of  the  Judges  of  the  Court  below,  as  stated  in 
the  printed  reports  of  the  decisions  of  that  Court. 

T^His  was  an  action  on  the  case,  brought  in  the  Court  of 
Common  Pleas  to  recover  damages  for  a  conspiracy  to 
prevent  the  plaintiff  from  performing  as  an  actor.  The 
defendants  pleaded,  first,  Not  Guilty;  secondly,  that  the 
plaintiff  was  not  about  to  exercise  the  profession  of  an 
actor  for  profit  and  reward ;  thirdly,  that  he  did  not 
become  an  actor  and  exercise  the  said  profession  for 
profit;  and  fourthly,  they  justified,  for  that  the  plaintiff 
being  editor  and  publisher  of  ^^  The  Satirist  "  newspa- 
per, his  appearance  upon  the  stage  was  against  public 
morals  and  decency.  The  plaintiff  joined  issue  on 
the  first,  second,  and  third  pleas,  and  demurred  to  the 
fourth  plea,  which,  upon  argument,  was  held  bad  (a). 
No  judgment  was  then  entered  up,  as  the  issues  of 
fact  had  not  been  tried.  When  they  were  tried,  the 
jury  returned  a  verdict  for  the  defendants  on  the  three 

(a)    6  Man.  &  Gr.  205  ;   6  Scott  New  R.  SOd. 
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1849.        issues,  but  there  was  no  assessment  of  damages  as  to 
Gregory     the  plea  on  which  judgment  had  been  given  for  the  plain^ 
Duke  of      *^^  °°  demurrer.    After  a  motion  for  a  new  trial,  jadg- 
Brunswick.  ment  was  entered  for  the  defendants,  and  it  was  ordered 
**  that  the  defendants  do  recover  against  the  plaintiff 
340/.  Is,  Od,,  fur  their  costs  and  chaises  by  them  ex- 
pended about  their  defence,  in  this  behalf^  &c."    The 
case  was  taken,  on  error,  to  the  Exchequer  Chamber, 
and  one  of  the  grounds  assigned  was,  *^  that  llie  jaij 
omitted    to    assess    damages    for  the   said  Bamari 
Gregory^  on  the  demurrer  on  which  judgment  was 
given  in  his  favour;"  another  was,  ^^that  judgment 
ought    to   have    been  given    for   Barnard    Gr^arf 
to  recover  his  costs  and  charges  upon  and  in  respect 
of  the  said  judgment  given  in  his  favour  on  the  de- 
murrer to  the  last  plea,  or  that  the  said  costs  and 
charges  should  be  deducted  from  the  costs  and  charges 
which  have  been  awarded  to  the  said  Duke  of  Bnoh 
wtck  and  Henry  W.  Fallance,  against  the  said  Bar- 
nard  Gregory^  on  the  final  judgment  g^ven  to  them 
as  aforesaid.*'    The  judgment  of  the  Court  of  Commoa 
Pleas  appeared  to  have  been  affirmed  in  the  Court  of 
Exchequer  Chamber,  being  thus  entered  on  the  record, 
^^  It  appeared,  &c.,  that  there  is  no  error  in  the  record 
and  proceedings  aforesaid,  or  in  the  giving  judgment 
aforesaid.     Therefore  it  is  considered  by  the  said  Comt 
of  Exchequer  Chamber,  that  the  judgment  aforesaid, 
in  form  aforesaid  given,  be  in  all  things  affirmed,  and 
stand  in  full  force  and  effect,  the  several  matters  afore- 
said, above  for  error  assigned  and  allied,  in  anywise 
notwithstanding.     And  it  is  further  considered  by  tbe 
same  Court  of  Exchequer  Chamber,  that  the  said  Duke 
of  Brunswick  and    H.  W.   Fallance   should  recoTcr 
against  the  said  Barnard  Gregory  66/.  by  the  said 
Court  of  Exchequer  Chamber  adjudged,  &c.,  for  their 
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damages,  costs,  and  charges  which  they  have  sustained         1849- 
by   reason    of    the    delay   of  the    execution    of   the     Grboort 
judgment  aforesaid,  ou   pretence   of  the  prosecution      j^J^^^  ^f 
of  the  said  writ  of  error."  Brunswick. 

It  appeared  in  fact  that  in  the  Court  of  Exche- 
quer Chamber,  the  Judges,  on  the  hearing  of  the  writ 
of  error,  took  time  to  consider  the  judgment,  which 
was  finally  delivered  by  Mr.  Baron  Parkej  on  behalf 
of  the  whole  Court.  His  Lordship,  after  adverting 
to  supposed  distinctions  between  writs  of  error  brought 
by  plaintiffs  and  those  brought  by  defendants,  said  (6) 
*^  But  be  this  as  it  may,  the  present  is  the  case  of  a 
writ  of  error  by  the  plaintiff'  below ^  who  complains 
that  the  record  is  erroneous,  and  asks  to  have  it  re- 
versed, and  justice  done  to  himself.  If  judgment  is 
reversed  simply,  complete  justice  is  not  done.  To  do 
that,  he  must  have  a  judgment  in  his  favour  on  the  de- 
murrer >  for,  the  costs  may  greatly  exceed  the  defendants* 
costs  of  the  cause.  But  the  Court  could  not  give 
that  judgment,  without  also  giving  a  complete  judg- 
ment on  every  part  of  the  record.  The  result  must  be, 
that  the  new  judgment  will  not  only  be  for  the  plaintiff 
for  the  costs  on  the  demurrer,  but  for  the  defendants  on 
the  issues  found  for  them."  Notwithstanding  this  dis- 
tinct declaration  of  the  intention  of  the  Court  of  Ex- 
chequer Chamber,  the  judgment  was  entered  on  the 
record  as  one  of  simple  affirmance. 

The  present  writ  of  error  was  brought  to  this  House 
against  the  judgment  as  thus  entered. 

Mr.  Manisty  appeared  for  the  plaintiff  in  error,  and 
argued  that  the  judgment  of  the  Court  below  could  not 
be  sustained. 

{b)  3  Com.  Bench,  481,  496 ;   16  Law  Joum.,  C.  P.,  35,  39. 
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1849.  Mr.  Stone,  for  the  defendants  in  error,  said  that  the 

Gregort     entry  of  the  judgment,  as  it  now  st€K>d,  was  nothing  but 

Duke  of      ^  mistake  on  the  part  of  the  officer  of  the  Court    He 

Brunswick,  read  from  the  report  in  3  Common  Bench  Reports  the 

observation?  of  the  Mr.  Baron  Parke  in  delivering  the 

judgment  of  the  Court  of  Excheqaer  Chamber,  and 

contended  that  this  mistake  of  the  officer  ought  not  to 

deprive  the  defendants  of  the  benefit  of  the  jodgment 

really  intended  by  the  Court. 

Lord  Brougham  (interrupting  the  argument)  said, 
it  appeared  that  there  had  been  a  mere  slip  of  the  offi- 
cer of  the  Court  below  in  entering  this  judgment  of  af« 
firmance,  and  the  case  ought  to  stand  over  for  the  par- 
tics,  one  or  both  of  them  (he  thought  both  ought  to 
join),  to  make  an  application  to  the  Court  of  Exdie- 
quer  Chamber  to  correct  the  entry  of  the  judgment 
which,  according  to  Richardson  v.  JtfetUsh  (c),  the 
Court  had  still  the  power  of  doing,  if  it  should  so 
think  fit. 

1'he  Lord  Chancellor  and  Lord  Campbell  concurred. 

Ordered  accordingly  (rf). 

(c)   1  Clark  &  Fin.  224. 
(d)  See,  on  the  subject  of  the  entry  of  judgment  by  a  court 
of  error.  Thomson  v.  Mitchell,  7  CI.  &  Fin.    764 ;  Maekenef 
V.  Ramsays,  9  CI.  &  Fin.  818;    Bourne   v.    Gatii^e,   11  C 

8r  Fin.  45. 
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James  Worthington  Livesey  -     Appellant.  1849. 

April  2, 23. 

Mary  Carter  Livesey  and  Harding  i 

I  Respondents • 
Livesey  -  -  -J 

A  testatrix  gave  to  the  eldest  son  of  her  daughter  Eliza  and  of  WiU; 

her  husband  E,  L, ,  who  should  be  living  at  the  time  of  her  own  S^^'r"^'****' 

°  Eldest  son, 

decease,  ten  guineas,  adding  that  she  left  him  no  larger  sum,  Vesting, 
because  he  would  have  a  handsome  provision  from  the  es- 
tates of  her  late  husband  and  of  his  own  father  (who  was 
still  aUve)  :  And  she  gave  the  residue  of  her  property  to  her 
executors,  upon  trust,  as  to  one  moiety  thereof,  to  pay  and 
divide  the  same  unto  and  amongst  all  the  children  of  her 
daughter  Eliza  ^  who  were  then  in  being  or  should  be  there- 
after bom, — except  her  eldest  son,  or  such  of  her  sons  as 
should,  by  the  death  of  an  elder  brother,  become  an  eldest 
son, — equally  to  be  divided  amongst  them,  and  the  survi- 
vors or  survivor,  when  the  youngest  should  arrive  at  the  age 
of  twenty- one  years.  At  the  death  of  the  testatrix,  her 
daughter  Eliza  had  five  children,  and  "the  eldest  son  was 
provided  for  from  the  estates  in  the  will  mentioned,  and  he 
received  the  ten  guineas,  but  died,  without  issue,  before  the 
youngest  child  attained  twenty-one.  The  second,  who 
then  became  an  eldest  son,  did  not  succeed  to  the  provi- 
sion which  had  been  made  for  the  eldest  son : — 
Held,  notwithstanding  that  he,  being  the  eldest  son  at  the 
time  the  youngest  of  the  children  attained  twenty-one,  was 
excluded  from  any  share  in  the  moiety  of  the  residue. 

This  was  an  appeal  from  a  decree  of  the  Vice-Chan- 
cellor  of  England  {a)j  affirmed  by  Lord  Chancellor 
hyndhurst  (6),  upon  the  construction  of  the  will  of 
Jane  fForlhvigton,  widow,  dated  the  24th  of  Aprily 
1805. 

(fl)  13  Simons,  33.  (6)  Infra,  p.  425  (note). 


420 


CASES  IN  THB  HOUSB  OF  LORDS. 


1849. 
L1VB8EY 

LiTBSBT. 


The  testatrix^  after  bequeathing  an  annuity  of  lOQf. 
to  her  daughter  Jane^  wife  of  Martin  Livesey,  for  her 
h'fe,  for  her  separate  use,  proceeded  thus : — '*  I  gi^ 
unto  my  daughter  Eliza,  wife  of  Bidmund  LAvesegy  of 
&C.3  the*8uin  of  ten  guineas^  and  unto  the  eldest  boo 
of  my  said  daughter  and  the  said  *E.  lAvesegj  who 
shall  be  living  at  my  decease,^ten  guineas  ;  f  And  I 
leave  my  said  daughter^land  the  ^eldest  son  of  my 
said^'^daughter^f/fsa  and^  the^^.said  JE.  ZAvesey,  who 
shall  be  living  at  my  decease,  no  larger  sum,  be- 
cause they  have,  and  will  have,  a  handsome  provi- 
sion from  the  estate  of  my  late  husband^  and  the  estate 
of  the  ^tAA^Edmund  LiveseyJ* 

The  testatrix,  after  other  bequests^  gaTC  and  be- 
queathed all  the  residue  of  her  estates  and  effects,  ml 
and  jpersonal,^to  her  executors,^their  heirs^  executon, 
&c.,  upon  trust  that  they,  or  the  [survivors  of  them, 
his  heirs,  executors,  &g.,  shouldlpay^and  divide  the 
same  in  this  manner : — 

"  One  moiety  or  half  part  thereof  unto  and  amongst  all  and 
every  of  the  children  of  my  daughter  Jane,  who  may  hereafter 
be  born,  she  not  having  any  at  present,  their  heirs,  executon, 
&C.4  equally  to  be  divided^amongst^them  and  the^survivors  or 
survivor  of  them,  share^and  share  alike,  a8]^tenant8  in  commoo 
and  not  as  joint  tenants,  when  the  youngest  {of  smck  ekiUnn 
shall  arive  at  the  age  of  twenty-one  years.  Provided  alwajs, 
that  if  any  such  children'shall  t^en^be'deadjUeaving  lawful  is- 
sue, such  issue  shall  take  the  share  which  his,  her,  or  thdr 
parent  would  have  taken  if  living.  Provided  also,  that  if  my 
said  daughter  Jane  shall  not  have  any  children^^or  such  chil- 
dren shall  all  die  under  the  age  of  twenty-one  years,  without 
leaving  lawful  issue,  then  the  aforesaid  moiety  to  go  to  my 
said  daughter  Eliza's  children,  save  and  except  ker^eliest  fo% 
or  him  who  by  the  death  of  his  eldest  brother  may  become  so,  and 
the  survivors  or  survivor  of  them,  and  their,  his,  or  her  issue. 
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ai  such  time  and  in  such  shares  and  manner  as  the  other 
moiety  of  the  aforesaid  residue  of  my  estate  and  effects  is  here- 
inafter directed  to  be  paid  and  divided, 

''And  as  to  the  other  moiety  or  half  part  of  the  said  residue 
of  my  estates  and  effects,  real  and  personal,  upon  trusty  that 
my  said  executors,  or  the  survivors  of  them,  &c.,  do  and  shall 
pay  and  divide  the  same  unto  and  amongst  all  and  every  the 
children  of  my  daughter  Elixa,  who  are  now  in  being  or  shall 
hereafter  be  bom  (save  and  except  her  eldest  son,  or  $uch  of  her 
eons  as  shall,  by  the  death  of  an  elder  brother,  become  an  eldest 
son,  it  being  my  will  that  the  son  who  is  or  shall  become  an 
eldest  son  shall  not  be  entitled  to  take  anything  under  this  devise 
or  bequest),  their  heirs,  administrators,  and  assigns,  equally  to 
be  divided  amongst  them  and  the  survivors  or  survivor  of  them, 
share  and  share  alike,  as  tenants  in  common  and  not  as  joint 
tenants^  when  the  youngest  of  them  shall  arrive  at  the  age  of 
twenty'One  years.  Provided  always,  that  if  any  such  children 
shall  then  be  dead,  leaving  lawful  issue,  such  issue  shall  take 
the  share  which  his,  her,  or  their  parent  would  have  taken  if 
living.  Provided  also,  that  if  aU  such  children  shall  die  under 
the  age  of  twenty-one  years  without  leaving  any  issue  living, 
the  said  last  mentioned  moiety  of  the  aforesaid  residue  shall  go 
to  my  daughter  /one's  children,  and  the  survivors  or  survivor 
of  them,  and  their,  his,  or  her  issue,  at  such  time,  and  in  such 
shares  and  in  such  manner  as  the  first  mentioned  moiety  of 
the  aforesaid  residue  is  hereinbefore  directed  to  be  divided. 
Provided  also,  that  if  all  the  children  of  my  said  daughters, 
except  the  eldest  son  of  my  daughter  Eliza,  or  him  who  by  the 
death  of  his  elder  brother  become  an  eldest  son,  shall  die  under 
the  age  of  twenty^one  years,  and  not  leave  any  issue  living, 
then  the  whole  of  the  said  residue  of  my  real  and  personal  es- 
tate and  eflfects  to  go  to  the  eldest  son  of  my  said  daughter 
Eliza,  his  heirs,  executors,  administrators,  and  assigns. 

And  I  do  hereby  declare  it  to  be  my  will  and  mind,  that  in  case 
all  the  children  of  my  daughter  Eliza,  except  one,  who  shall  hap- 
pen to  be  a  daughter,  shaU  die  under  the  age  of  twenty- one 
years,  and  without  leaving  lawful  issue,  such  daughter  shall 
be  considered  as  an  eldest  son  of  my  said  daughter  Eliza,  and 
shall  not  take  any  part  of  the  residue  of  my  real  or  personal 
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Y849.         estate  and  effects,  unless  my  said  daughter  Jame  sbaD  £e 
LivBSBT      without  leaving  any  issue,  or  such  issue  shall  all  die  under  ^ 
r.  age  of  twenty-one  years.     And  it  is  my  "will  and  mind,  thit 

in  the  mean  time,  until  the  respectiye  moieties  of  the  aforesud 
residue  of  my  real  and  personal  estates  shall  be  to  be  divided, 
the  rents,  interest,  and  produce  thereof  shall  accumulate  and 
be  added  to  the  said  moieties,  and  become  a  part  thereof,  and 
the  said  accumulations  shall  be  divided  and  paid  at  the  same 
time  unto  and  amongst  the  same  person  or  persons,  and  in  dtt 
same  manner  as  the  aforesaid  moieties  are  hereinbefore 
directed. 

Provided  nevertheless,  that  if  at  the  time  my  said  daughter 
Eliza  shaU  arrive  at  the  age  of  forty- eight   years,  or  wOl,  if 
living,  arrive  at  that  age,  or  at  anytime  afterwards,  there shaD 
not  be  any  issue  of  her,  or  of  my  daughter  Jane  living,  or 
being  such  issue,  the  same  shaU  afterwards  die  under  the  age 
of  twenty  one  years,  then  it  is  my  will  that  my  said  execs- 
tors,  or  the  survivor  of  them,  &c.,  shall  pay  the  rents,  inte- 
rest, &c.,  of  the  said  residue,  and  of  such  accumulations  there- 
to as  aforesaid,  which  shall  arise  from  the  time  when  mj  said 
daughter  Eliza  shall  attain  her  age  of  forty-eight  yean,  or 
from  the  time  when  the  last  of  such  issue  of  my  said  dangli- 
tens  Jant  and  Eliza  shall  die,  unto  and  between   my  said 
daughters  Jane,  and  Eliza,  during  their  joint  lives,  and  to  the 
survivor  of  them  during  her  life,  &c.  ;    it  being  my  will  tliat, 
in  case  of  either  of  the  contingencies  in  the  last  mentioned 
proviso,  the  rents,  interest,  &c.,  of  my  estates  shall  not  after- 
wards, during  the  lives  of  my  said  daughters,  or  the  life  of  tk 
survivor  of  them,  accumulate  for  the  benefit  of  those  who  wiH 
be  entitled  to  the  residue  of  my  estates.     Provided  also,  that 
in  case  all  the  children  of  my  said  daughters   now  hving,  or 
which  may  hereafter  be  bom,  shall  happen  to  die  before  the 
younger  of  tkem  shall  attain  the  age  of  tvcenty^one  ytforr,  and 
without  leaving  any  lawful  issue,  then  and  in  such  case,"  the 
testatrix  gave  all  the  said  residue  and  accumulations  from  the 
decease  of  the  survivor  of  her  said  daughters,  unto  her  nephev 
and  niece,  John  and  Jane  Armstrong^  and  she  appointed  her 
daughter  Jane,  and  William  Clarke,  banker,  her  executors. 


^ 


CASES  IN  THE  HOUSE  OF  LORDS. 


423 


The  testatrix  died  in  1815,  leaving  her  said  daugh- 
ters, who  were  her  only  children,  surviving.  The 
will  was  proved  by  Jane  Livesep,  Mr.  Clarke  having 
died  in  the  lifetime  of  the  testatrix. 

In  a  suit  instituted  in  Chancery  in  1822,  for  estab- 
lishing the  will,  and  administering  the  trusts  thereof, 
several  decrees  and  orders  were  made  from  time  to 
time  ;  and  it  was  found,  by  the  Master's  last  report 
made  in  1839,  that  the  said  Jane  JLivesey  was  then 
seventy-one  years  of  age,  and  had  two  children  only 
who  attained  the  age  of  twenty-one,  two  more  having 
died  in  infancy ;  and  that  Eliza  Livesej/y  the  other 
daughter  of  the  testatrix,  had  attained  the  age  of 
forty-eight  years  in  1819,  and  had  five  children  only, 
namely,  Edmund  Worthingion  Livesey,  the  eldest, 
who  was  born  in  1796  and  died  in  1827,  a  bachelor ; 
the  appellant,  who  was  bom  in  17^8,  and  became  the 
eldest  son  on  the  death  of  his  said  brother;  Eliza 
A*  Liveseyj  who  was  born  in  1802,  and  died  in  1820, 
under  the  age  of  twenty  one,  unmarried ;  and  the  two 
respondents,  the  first  born  in  1804,  the  latter  in  18()9. 

By  an  order  of  the  Vice-Chancellor,  made  on  con- 
firming the  report,  it  was  declared  that  one  moiety  of 
the  residuary  personal  estate  of.  the  testatrix  became 
vested  in  the  children  of  Jane  JLivesey ^  and  the  other 
moiety  in  the  children  of  Eliza  JLivesey ,  entitled  there- 
to under  the  said  will. 

The  respondents  having,  in  1840,  presented  a  peti- 
tion for  distribution  of  the  latter  moiety  (which  ex- 
ceeded 30,000/.)  among  them,  to  the  exclusion  of  the 
appellant,  he  and  his  solicitor  filed  affidavits,  in  which  it 
was  stated  that,  under  the  will  of  the  late  husband  of  the 
said  testatrix,  the  said  Edmund  W.  JLivesey  had  been 
entitled  to  an  annuity  of  200/.  for  his  life,  and  to  a  sum 
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of  4000/.  bequeathed  for  his  benefit,  as  in  the  will  men* 
tioned,  but  no  provision  was  therein  made  for  the  appel- 
lant ;  that  at  the  date  of  the  will  of  the  testatrix^  the  md 
Edmund  Livesey  had  made  a  will,  then  existing^  by 
which  he  devised  his  real  estates  in  such  manner  that 
the  appellant,  his  second  son,  would  become  entitled 
thereto^  in  case  of  the  death  of  the  eldest  son  without  is- 
sue ;  but  that  will  was  revoked  by  a  subsequent  and  las 
will,  made  in  1811,  whereby  he  disposed  of  the  whol 
of  his  real  and  personal  estates,  subject  to  legaci 
of  1000/.  to  each  of  his  younger  children,  in  soc 
manner  that  on  the  death  of  his  eldest  son,  the  saii 
E.  W.  lAveseyy  and  in  the  events  that  happened, 
whole  of  them  devolved  on  his  daughter,  the  respo: 
dent,  and  her  issue,  to  go,  in  default  of  such  issu^ 
to  his  owu  right  heirs.  So  that  no  provision  w 
made  by  that  will  for  the  appellant,  except  the 
gacy  of  lOUO/.  as  a  younger  child. 

The  affidavits  further  stated,  that  the  said  E. 
Livesey  made  a  will,  and  thereby  bequeathed  all 
personal  estate,  including  the  said  sum  of  40(X)/» 
his   sister,  the   respondent,  who  was,  or   claimed 
be,  entitled  to   that   sum,  as  well  as  to  the  real 
tates  devised  by  her  father's  last  will. 

By  the  final  decree  of  the  Vice-Chancellor,  made 
in  the  cause  and  on  the  said  petition,  in  July  IS42, 
it  was,  among  other  things,  declared,  that  upon  the 
true  construction  of  the  said  will  of  Jane  fForthing' 
ton,  the  appellant  had,  on  the  death  of  his  brotli^r 
Edmund,  become  the  eldest  son  of  Eliza  Livesey, 
was  not  entitled  to  any  share  in  the  residue  of 
estate  of  the  said  testatrix,  but  the  moiety  therec^ 
given  among  the  children  of  Eliza  Livesey,  except  ^ 
eldest  son,  or  a  son  taking  the  place  of  [an  eldest  50^ 
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was    divisible   in  equal    shares    among  the    respon- 
dents. 

That  decree  was  affirmed,  on  appeal,  by  Lord  Lynd- 
hursi,  on  the  6th  of  July y  1846  (a). 

Mr.  Roli  and  Mr.  Speed  in  support  of  the  present 
appeal : 

The  description  given  by  the  testatrix  of-  the 
eldest  son  of  her  daughter  ElizOy  whom  she  intended 
to  exclude  from  any  share  in  the  residue  of  her  estates, 
is  not  applicable  to  the  appellant.  After  the  bequest 
of  ten  guineas  a-piece  to  Eliza  and  her  eldest  son, 
''who  shall  be  living  at  my  decease,*'  the   testatrix 

(a)  His  Lordship,  after  resigning  the  great  seal,  gave  out 
at  the  request  of  the  parties  a  note  of  his  judgment,  a  copy  of 
which  was  annexed  to  the  respondents'  printed  case,  and  was 
to  this  effect  :— 

The  second  son,  (the  appellant),  took  nothing  under  the 
grandfather's  will,  and  under  the  will  of  the  father,  as  it 
stood  at  the  date  of  the  disposition  in  question,  he  would  have 
taken  nothing  except  after  the  death  of  the  eldest  son  with- 
out issue,  either  male  or  female.  As  the  father  was  still 
alive,  the  will  was  subject  to  revocation,  and  was  in  fact 
afterwards  altered  by  the  exclusion  of  the  second  son  and  the 
substitution  of  Marjf  Carter  Uvezey  his  sister.  In  the  subse- 
quent part  of  the  will  of  the  testatrix,  a  daughter  is,  under 
certain  circumstances,  to  be  considered  and  taken  to  be  an 
eldest  son.  I  think  the  Vice- Chancellor  was  therefore  right 
in  interpreting  the  expresion  ''  an  eldest  son"  according  to  its 
ordinary  sense,  and  without  reference  to  the  succession  to 
property. 

The  question  still  remains  to  be  considered,  to  what  period 
the  description  is  to  be  referred ;  whether  to  the  death  of  the 
testatrix,  or  to  the  time  when  the  property  was  to  be  divided 
among  the  legatees.  I  think,  upon  the  true  construction  of 
the  will,  that  the  property  did  not  vest  in  the  children  until 
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adds,  that  she  left  her  said  daughter  nnd  ^the  lal 
eldest  son"  of  her  and  of  her  husband  Edmund  Lm- 
sey,  ''  who  shall  be  living  at  my  decease,  no  luger 
sums,  because  they  have,  and  will  have^  a  handsrwae 
provision  from  the  estate  of  my  late  husband,  and  tke 
estate  of  the  said  Edmund  lAvesey.**  This  descrip- 
tion of  the  eldest  son,  and  the  reason  for  the  exdnsioo 
of  him,  apply  to  Edmund  PTorihingian  Livesey;  he 
was  the  eldest  son  of  Eliza  and  of  Edmund  IMfntf^ 
at  the  death  of  the  testatrix  ;    and  at  the  date  of  bcr 


the  youngest  of  them  attained  the  age  of  twenty-one  jem; 
and  that  the  individual  who  answered  the  description  of  ddaK 
son  at  that  period  is  the  person  to  be  excluded. 

In  aid  and  confirmation  of  this  construction,  reference  niy 
be  made  to  the  clause  in  the  will  by  which,  in  the  event  of  aO 
the  children  of  the  testatrix's  daughter  Siiza^  except  one  who 
should  happen  to  be  a  daughter,  dying  under  twenty-ooe  tad 
without  leaving  lawful  issue,  such  daughter  was  to  be  oobb- 
dered  an  eldest  son  of  the  daughter  Eliza,  and  was  nottotib 
any  part  of  the  residue,  unless  Jane,  the  sister  of  BUza,  sbonU 
die  without  leaving  issue,  or  such  issue  should  all  die  aodcr 
the  age  of  twenty-oue  years.  It  is  obvious  that  the  child  wbo 
is  excluded  by  this  clause  as  an  eldest  son  might  not  be  ascer- 
tuned  till  long  after  the  death  of  the  testatrix*  and  the  whole 
is  dependent  on  several  contingencies.  In  this  case,  there* 
fore,  the  person  intended  to  be  excluded  could  not  be  a  perm 
answering  the  description  of  eldest  son  at  the  death  of  the  tee- 
tatrix,  and  the  description  must  therefore,  I  think,  refer  to  the 
time  when  the  fiind  was  to  be  divided.  If  this  be  so  in  ths 
case,  the  same  interpretation  should  be  given  to  the  des^st- 
tioQ  of  an  eldest  son  in  other  parts  of  the  instrument,  thst  if, 
an  eldest  son  who  should  be  such  at  the  period  of  dtstribotioo* 

It  is  to  be  observed  that,  though  the  testatrix  is  dispoaagof 
a  residue,  there  it  a  gift  over  to  the  nephew  and  niece. 

Tbe  appeal  must  be  dismissed,  but,  upon  rcconsideratioD  ot 
the  circumstances^  I  think,  without  costs. 
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will,  she  knew  be  was  handsomely  provided  for  in  the  1849. 
wills  of  his  father,  Edmund  Livesey,  and  of  his  grand-  Livbbbt 
father,  the  late  husband  of  the  testatrix.  The  appel-  Livb'sbt. 
lant  had  no  provision  from  the  estate  of  his  grand- 
father, and  from  his  father's  estate  he  received  only  the 
provision  of  a  younger  child.  It  is  apparent  that  the 
testatrix  never  intended  to  exclude  an  eldest  sou,  or 
one  who  might  become  an  eldest  son,  unless  the  reason 
for  exclusion  applied  to  him  ;  and  a  Court  of  Equity 
ought  not  to  interpret  the  will  contrary  to  the  plain 
intention.  If,  in  the  very  beginning  of  a  will,  a  clear 
description  is  given  of  the  person  intended  to  be  exclu- 
ded from  its  benefits,  that  description  should  guide  the 
Court  in  construing  the  whole  will.  There  is  here 
a  double  description  of  the  person  to  be  excluded :  he 
was  to  be  the  eldest  son  of  Eliza  at  the  decease  of  (he 
testatrix,  and  he  was  also  to  be  the  only  person  to  re- 
ceive the  legacy  of  ten  guineas, — which  Edmund  W. 
Livesey  actually  received.  The  appellant  not  being  en- 
titled to  that  legacy,  or  to  the  other  provisions  which 
the  eldest  son  had,  does  not  come  within  the  reasons 
for  exclusion ;  Bowles  v.  Bowles  (a). 

If  it  should  be  held,  upon  the  construction  of 
other  parts  of  the  will,  that  the  decease  of  the  tes- 
tatrix was  not  the  period  when  the  son  to  be  exclu- 
ded was  to  be  ascertained,  notwithstanding  the  plain 
meaning  of  the  words  before  cited,  there  are  only 
two  other  periods,  namely,  the  time  of  vesting  of 
the  residue,  and  the  time  when  it  was  to  be  paid. 
The  appellant  submits  that  the  vesting  took  effect  at 
the  decease  of  the  testatrix,  Adams  v.  Bu^U  (b) ; 
and  the  rule  of  law  is,  that  the  time  of  vesting  is 
the  period  for  ascertaining  an  excluded  person  or  class 
(fl)  10  Ves.  177.  (6)  8  Scott,  405. 
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of  persons,  although  the  class  may  be  extended  so  si 
to  let  in  after-born  persons.  But  although  the  time  of 
payment  is  the  period  referred  to^  for  so  letting  b  in- 
dividuals of  a  class,  the  time  of  ▼eating  is  the  period 
referred  to  for  excluding  ;  lAidy  Lincoln  ▼•  Pelham  (b), 
Windham  v.  Graham  {c),  Driver  v.  JFirank  {d)j  Siert 
V.  Plat  el  (e).  These  cases  are  not  affected  by  the 
judgment  of  Sir  T.  Ptumer  in  Matthews  t.  Paid  {J  \ 
which  is  not  more  inconsistent  with  them  than  one 
part  of  it  is  with  the  other  {g).  The  general  mk  ii, 
that  interests  under  a  will  shall  be  construed  to  be 
vested,  if  possible,  rather  than  contingent.  Thoe  ii 
nothing  in  this  case  to  prevent  the  vesting ;  on  the 
contrary,  regard  being  had  to  the  form  of  the  limita- 
tion, the  interests  of  the  younger  children  of  JS&i 
ought  to  be  construed  as  vested  at  the  death  of  the 
testatrix.  The  direction  to  the  trustees^  ^*  to  pay  aad 
divide/'  constituted  a  complete  gift,  Mrithout  the  sub- 
sequent clause,  ''  equally  to  be  divided^"  &c.  The 
words  ^^  pay  and  divide,"  have  the  same  force^  as  regardi 
the  question  of  vesting,  as  the  words  **  devise  and  be- 
queath "  would  have,  where  no  trusts  were  interposed, 
the  former  words  being  in  fact  substituted  for  the  lat- 
ter, simply  on  account  of  the  interposition  of  the 
trust.  The  words  ^'  pay  and  divide,''  denote  the  gift 
by  way  of  trust  \  the  words  ''  equally  to  be  divided 
among  them,  &c.,  when  the  youngest  of  them  shall 
arrive  at  the  age  of  twenty-one  years,"  denote  the  ac- 
tual division  of  the  property  among  the  children  who 
6ur\'ivcd  the  testatrix,  when  the  youngest  of  them  at- 

(b)  10  Ves.  166.  (0  5  Bing.  N.  C.  434. 

(c)  1  Kuss.  33 1 .  (/)  3  Swanst.  328. 

(d)  3  Mau.  &  Selw.  25  ;  (g)  Id.  p.  329»  340,  aad 
6  Pnce  4 1 ;  and  8  Taunt.  468.  2  Jarm.  on  Wills.  1 19,  124. 
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tained  that  age  ;  for  the  httainment  of  that  age  by  the         1849. 
youngest  is  not  annexed  as  a  condition  precedent  to      Livksbt 
the  gift  contained  in  the  word«  "  to  pay  and  divide,"      Livbsky. 
but  is  virtually  disannexed  by  the  words,  '^  equally  to 
be  divided.** 

There  is  nothing  repugnant  to  this  construction  in 
the  limitations  that  follow;  that,  in  favour  of  the  chil* 
drcn  of  Jane  is  an  alternative  limitation,  in  respect  of 
the  intervening  limitation  in  favour  of  the  issue  of  any 
of  Eliza's  children  dying  before  the  period  of  division. 
Both  the  subsequent  limitations  are  conditional  in 
respect  of  the  prior  limitation  to  the  children  of  JEliza, 
being  intended  to  take  effect  in  defeasance  of  the  ves- 
ted interest  created  by  the  prior  limitation,  in  the  event 
of  the  children  dying  leaving  issue,  or  without  issue, 
before  the  period  of  division. 

Supposing,  therefore,  that  the  appellant  took  a  ves- 
ted interest  in  a  share  of  the  residue  at  the  death  of 
the  testatrix,  he  not  being  then  an  eldest  son  ;  that 
was  an  indefeasible  vested  interest,  except  in  the 
event  of  his  death  before  the  time  of  division ;  to  con- 
strue it  to  be  a  vested  interest,  defeasible  in  any  other 
event,  would  make  it  necessary  to  supply  a  whole 
clause,  constituting  a  conditional  limitation,  which 
could  not  be  supplied  at  law  nor  in  equity,  except  in 
furtherance  of  an  intention  apparent  on  the  face  of  the 
will,  and  not  in  violation  of  it.  Besides,  it  is  a  rule  of 
construction  to  hold  interests  once  vested,  indefeasible. 
The  appellant  having  sustained  the  description  in  the 
will  of  a  son,  other  than  or  except  an  eldest  son,  at 
the  time  of  the  death  of  the  testatrix,  took  a  vested  in- 
terest in  the  residue  at  that  time  ;  Leeming  v.  Sher- 
ratt  (A),  Hunt  v.  Moore  (t),  Browne  v.  Lord  Ken- 

{h)  2  Hare,  1 14.  (t)  14  East,  601. 
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1W9.        yon  (*),    Sfurgess  v.   Pearson  (/),   Fhipps  f.  Wil- 

KivKSKT      Uams  (m).      Unless  the  interests    were  vested  at  tke 

LivKSBT.     <lcAth  of  the  testatrix,  the  accamulatioos   froin  tbt 

time,  until  the  youngest  of  the  children  attained  tk 

age  of  twenty- one,  were  left  undisposed  of. 

But  suppose  the  interests  of  all  the  children  vae 
contingent  until  the  youngest  attained  twenty-<»iie^ 
even  in  that  case  the  appellant,  by  the  rules  of  con- 
struction before  mentioned,  would  still  be  denoted  bf 
the  same  description;  and  would  be  entitled  to  his  shaie 
in  the  event  of  his  living  till  the  youngest  child  at- 
tained the  age  of  twenty-one  years. 

The  limitation  to  the  eldest  son  of  Eliza  in  t  he  CFent  of 
all  her  other  children  dying  under  twenty-one,  witboil 
leaving  issue,  shews  that,  in  the  exclusion  of  an  eldeit 
son,  or  of  one  who  should  become  an  eldest  son, — ex- 
cept in  that  event,  and  in  the  exclusion  of  a  dai^- 
ter,  being  an  only  surviving  child,  who  in  that  case 
would  most  probably  succeed  to  all  the  property  under 
the  wills  of  the  testatrix's  late  husband  and  of  Ei' 
mund  Livesey^ — the  intention  of  the  testatrix  was  to 
place  all  Eliza's  children  on  an  equality,  as  nearly  si 
possible,  without  putting  the  whole  property  in  aio- 
tiugency,  or  if  there  should  be  an  only  surviving  child, 
and  that  child  a  daughter,  then  to  place  the  children  of 
the  testatrix's  other  daughter  Jane  on  an  equality  with 
such  only  surviving  child  of  Eliza,  being  a  daugfattr, 
as  nearly  as  she  could,  without  contingency,  or  at  aU 
events,  to  prevent  any  great  disparity  in  point  of  pro- 
perty between  the  eldest  sou  of  Eliza  and  her  other 

(k)  3  Madd.  410.  3  Clark  &  Finn.  6G5;  and 

(0  4  Madd.  411.  9  Clark  &  Finn.  583. 

(m)   5    Sim.    44  ;    see  also 
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children,  or  between  an  only  daughter  and  child  of 
Mlizaj  and  the  children  of  her  sister  Jane. 

The  decree  of  the  Vice-Chancellor,  instead  of  effec- 
tuating  such  equalization,  or  preventing  such  disparity, 
agreeably  to  the  scheme  of  the  will,  not j  only  violates 
the  intention  of  the  testatrix,  as  expressed  in  the  begin- 
ning of  her  wiU,  and  as  is  manifest  [from  its  general 
context  but  contravenes  all  tlie  rules  of  construction  ap- 
plicable to  this  case  ;  Peacocke  v.  Pares  («),  Lord 
Teynham  v.  Webb  (o),  Dnke  v.  Doidge  {p). 


1849. 

LiVBSBY 
laVBSBT. 


Mr.  Bethell  and  Mr.  Stinton,  for  the  respondents : 
The  construction  put  upon  the  will  by  the  Vice- 
Chancellor's  decree  is  consistent  with  the  intentions 
of  the  testatrix,  and  with  the  plain  meaning  of  the 
words  of  the  instrument.  It  is  apparent  that  it  was 
her  intention  to  deal  with  both  moieties  of  the  residue 
in  the  same  manner,  except  the  exclusion^of  the  eldest 
son  of  her  daughter  Eliza,  or  such  of  her  sons  as 
should,  by  the  death  of  an  elder  brother,  become  an 
eldest  son,  before  the  youngest  arrived  at  the  age  of 
twenty- one.  It  is  true,  the  reason  for  exclusion  has 
failed,  in  the  events  that  have  happened ;  but  the  words 
which  are  repeated  in  several  clauses  of  the  will,  are 
too  plain  and  unequivocal  to  be  controlled  or  confined 
within  the  limits  of  the  reason  so  assigned.  The  only 
gift  in  this  case  is  in  the  direction  to  "pay  and  divide:" 
At  what  period  ?  At  the  period  when  the  youngest  of 
the  children  should  attain  twenty-one.  No  person  can 
therefore  take  under  that  direction,  except  such  of  the 
children  as  were  qualified  to  take  at  the  period  of  pay- 
ment or  distribution.    The  testatrix  has  expressly  de- 


(»)  2  Keen,  689. 


(o)2Ves.,8en.  1S8. 
2  F 


ip)  lb.  203  (n). 
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clared,  that  if  a  younger  son  should^  by  the  death  of  an 
elder,  become  and  be  the  eldest  sod  at  the  time  of  £s- 
tribution,  he  should  be  excluded*  The  very  event  lo 
described  has  happened,  and  although  the  appeDint 
has  not  succeeded  to  the  provisions  which  had  bcea 
made  for  his  elder  brother,  the  exclusion  of  him  from 
any  share  in  the  residue  is  imperative*  If,  in  the  con- 
struction of  the  will,  the  reason  assigned  by  the  testi- 
trix  for  the  exclusion  ,of  the  eldest  son  for  the  time 
being  may  be  referred  to,  it  is  plain  that  she  bdieved 
the  eldest  son,  de  facto^  at  the  time  of  distributton, 
would  have  sufficient  provision  from  the  estates  of  her 
late  husband  or  of  Edmund  l^ivesey,  and  her  belief  tp* 
pears,  by  the  affidavits  of  the  appellant  and  his  solicitor, 
to  have  been  justified. 

Mr.  Holt  replied. 


The  Lord  Chancellor : 
Many  ingenious  arguments  have  been  addressed  to 
your  Lordships  in  this  case,  and  many  anthorities  bate 
been  referred  to,  to  induce  you  to  put  a  constructioa 
upon  the  words  of  the  will  different  from  their  obvious 
and  natural  meaning.     Now  those  authorities  which 
have  been  referred  to,  will  all  be  found,  and  must  ne- 
cessarily be  found,  to  apply  to  cases  where  the  terms, 
which  are  used,  are  'capable  of  two  constructions,  and 
the  choice  to  be  made  is,  whether  yon  will  pat  upon 
them  a  construction  which  is  consistent  with  the  inten- 
tion expressed  in  some  other  provisions  of  the  will,  or 
whether  the  Court  is  bound  to  adhere  to  the  ordinary 
and  usual  meaning  of  the  words  which  are  used*    It  it 
admitted,  and  very  properly  admitted,  that  if  the  words 
are  free  from  doubt  and  ambiguity,  those  authorities 
and  arguments  are  not  applicable. 
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The  first  question,  therefore,  is  whether  the  terms 
which  are  used  in  this  will,  are  not  so  free  from  doubt, 
or  so  conclusive  as  to  what  the  particular  intention 
was,  as  to  exclude  the  introduction  of  those  authorities 
and  those  arguments  which  have  been  addressed  to  your 
Lordships. 

The  particular  words  are  these,  ^'  and  as  to  the  other 
moiety,  &c.,  of  the  said  residue,  &c.  ( His  Lordship  read 
the  clause  as  above,  p.  421,  down  to  and  including  the 
proviso,  ^^  that  if  any  such  children  shall  then  be  dead, 
leaving  lawful  issue,  such  issue  shall  take  the  share 
which  his,  her,  or  their  parent  would  have  taken  if 
living.*') 

Now  two  periods  are  referred  to  in  this  clause.  One 
applies  to  the  children  "  now  in  being,"  and  the  other 
is  the  period  when  the  youngest  of  such  children  now  in 
being,  or  who  may  hereafter  be  born, "  shall  arrive  at  the 
age  of  twenty-one."  The  parties  who  are  excluded  are 
the  eldest  son  existing,  or  such  other  son  as  by  the 
death  of  an  elder  brother  may  become  an  eldest  son. 
Are  not  these  the  two  periods  at  which  that  event  is 
contemplated  as  possible  ?  The  argument  on  the  part 
of  the  appellant  introduces  a  third  period,  which  is  no- 
where alluded  to  in  this  clause  of  the  will,  and  which  is 
nowhere  mentioned,  and  there  is  no  event  connected 
with  that  period  at  all,  namely,  the  death  of  the  testa- 
trix. Now,  you  cannot  go  out  of  the  terms  of  the  will 
for  the  purpose  of  finding  another  period,  when  you 
have  two  periods,  and  then  an  event  described  which  is  to 
happen  between  the  first  period  and  the  second  period 
described  in  the  will.  The  appellant  was  a  younger 
son  at  the  time  of  the  making  of  the  will,  and  at  the 
time  of  the  death  of  the  testatrix ;  but  the  elder  bro- 
ther having  died,  he  became  an  eldest  son  ;  there  was 

2  p  2 
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then  no  elder  brother,  and  it  is  said  that  he  is  to  tike 
notwithstanding  the  testatrix  has  aaid  that  a  son  wlio 
shall  become  an  eldest  son  by  the  death  of  his  brolheri 
shall  not  take^  and  that  it  is  her  will  that  a  sou  who 
is  or  shall  become  an  eldest  son^  shall  not  be  entitled 
to  take  anything  under  that  devise  or  bequest.  Is  not 
that  the  event  which  she  has  prescribed^  m  which  i 
younger  son  becoming  an  eldest  son  is  not  to  take  ?  It 
is  in  those  very  terms. 


Now  it  is  said  that  this  results  not  only  in  hardship, 
but  in  absurdity,  because  she  has,  in  another  part  of  the 
will,  stated  the  reason  why  she  excludes  the  eldest  son; 
that  is,  the  eldest  son  living  at  the  time  of  her  own 
death.    She  gives  small  legacies  of  ten  guineas  to  her 
daughter,  and  the  eldest  son  of  her  daughter  who  shall  be 
living  at  her  decease,  ^'  because  they  have^  and  will  hav^  i 
handsome  provision  from  the  estate  of  her  late  husband, 
and  the  estate  of  Edmuad  Livesey^**  he  being  then  altie. 
It  might,  of  course,  be  perfectly  uncertain  whether  they 
would  take  anything  under  the  will  of  Edmund  Ia» 
vesej/j  but  the  provision  under  the  will  of  her  deceased 
husband,  no  doubt,  was  a  fact  ascertained,  and  therefore 
applicable  to  the  party  being  the  eldest  son.     Now,  if 
that  was  the  reason  (and  it  may,  for  anything  that  ap- 
pears, have  been  her  motive  originally}^  she  has  not 
carried  out  that  intention,  and  she  has  not^  in  the  other 
parts  of  the  will,  been  influenced  by  that  motive,  or 
if  she  was,  she  has  totally  mistaken  the  way  of  car- 
rying it  into  effect,  because  then  she  would  have  ex- 
cluded not  any  sou,  who  might,  at   any  time  before 
the  event  described,  have  become  an  eldest  son,  but 
she   would,  in   the  terms  of  this   last    clause,  haft 
saved  and  excepted  her  eldest  son  (that  might  be  her 
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eldest  BCD  then  living),  or  such  other  son  as  should  be 

an  eldest  son  at  the  time  of  her  death.    That  is  the  way 

• 

she  would  have  expressed  herself  if  she  had  intended 
to  frame  these  two  provisions  so  as  to  exclude  an 
eldest  son  who,  being  such  eldest  son,  would  take  the 
provision  to  which  she  refers  at  the  commencement  of 
ber  will ;  but  she  not  only  abandons  that  in  this  clause, 
but  she  entirely  abandons  it  when  she  comes  to  the 
daughter,  for  she  equally  makes  an  exclusion  of  an  elder 
daughter,  although  that  daughter  would  take  nothing 
under  the  will  of  her  grandfather,  or  might  not  have 
taken  anything  under  the  will  of  the  living  man,  Ed- 
mund Livesey.  So  that  she  has,  neither  in  the  one  in- 
stance nor  the  other,  if  that  was  ber  intention,  carried 
out  that  intention. 


1849. 

LlVBSET 

o. 

LlVBSBY. 


It  has  not  been  found  that  any  cases  can  be  referred 
to,  in  which  the  Court  has  taken  the  liberty  of  dealing 
with  words  so  unambiguous  as  these  words  are.  The 
Court  can  only  deal  with  those  words  where  there  is, 
on  the  face  of  the  will,  enough  to  justify  the  Court  in 
saying  that  by  the  words  of  the  will,  "  eldest  son,** 
meant  the  eldest  who  inherited  the  estate,  that  is  syno- 
nimous  with  taking  the  estate.  No  doubt,  there  have 
frequently  been  cases  in  which  terms  have  been  found 
which  the  Court  has  thought  itself  at  liberty  to  con- 
strue,— words  descriptive  of  seniority  and  age,  as  mean- 
ing the  party  who  takes  the  estate.  But  in  this  case 
there  is  nothing  to  lead  to  that  conclusion,  and  there  is 
nothing  to  justify  any  such  conclusion,  except  the 
naked  fact,  which  I  have  shown  is  not  at  all  the  scheme 
which  she  has  worked  out  in  other  parts  of  the  will,  of 
giving  a  small  legacy  to  the  eldest  son  upon  a  certain 
ground  which  is  stated,  namely,  the  provision  to  which 
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he  was  or  might  become  entitled  under  the  will  of  other 
parties.  If  that  be  the  opinion  of  your  Lordships, 
there  is  no  room  for  any  question  as  to  the  vesting,  or 
for  any  other  construction  to  be  put  upon  the  will.  The 
testatrix  having  used  terms  which  are  so  dear  and  so 
distinct  in  themselves  as  not  to  leave  room  for  doubt 
as  to  what  she  meant,  because  in  that  particular  event 
which  has  happened^  she  has  stated  what  is  to  take 
place.  It  may  not  be  consistent  with  the  intention  ex- 
pressed in  the  commencement  of  the  will,  but  there 
being  no  ambiguity  in  the  expressions  which  are  used, 
I  do  not  think  yonr  Lordships  are  at  liberty  to  go  into 
a  speculation  as  to  her  intention^  and  to  do  violence  to 
words  which  are  so  plain^  upon  an  assumption^  founded 
upon  more  or  less  of  reason,  and  more  or  less  of  argu- 
ment^ as  to  wliat  it  is  probable  the  testatrix  intended. 


I  think  the  clause  with  regard  to  the   daughter  is 
of  extreme  importance,  because  there  she  has  entirely 
departed  from  the  question  of  provision  9  but  there  are 
expressions  connected  with  that  gift  which  are  also  im- 
portant to  be  attended  to,  in  various  parts  of  the  case. 
There  is  a  direction  to  accumulate  ;  the  accumulation 
is  to  take  place  until  the  youngest  child   shall  attain 
twenty-one^  that  is^  until  the  division  ;    during  that 
time  the  matter  is  kept  in  suspense,  and   that  is  the 
period  she  had  in  contemplation, — ^'and  it  is  my  wiU 
and  mind,  that  in  the  meantime,  until  the  respective 
moieties  of  the  aforesaid  residue  of  my  real  and  perso- 
nal estates  shall  be  to  be  divided,  the  rents,  interests, 
and  produce  thereof  shall  accumulate  and  be  added  to 
the  said  moieties,  &c."     {Fide  supra,  p.  42] — 2.) 

It  does  appear  to  me  that  the  terms  which  are  used 
by  the  testatrix,  relieve  this  case  from  all  doubt  and 
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difficulty,  and  that  your  Lordships  have  no  choice  but         1^^^- 

to  act  upon  the  words  which  are  found  in  this  will^  and      Livbsby 

ft 
that  the  second  son  becoming  an  eldest  son  before  the      Livessy. 

period  when  the  youngest  child  attained  twenty- 
one^  although  he  takes  no  other  provision,  he  has  by 
that  event,  according  to  the  terms  of  this  will,  been  de- 
prived of  a  share  of  the  property  left  by  the  testatrix. 
I  therefore  move  your  Lordships  to  affirm  the  decree 
appealed  from,  with  costs. 

Lord  Brougham : 
I  entirely  agree  with  my  noble  and  learned  friend ; 
and  I  have  not  entertained,  during  the  argument,  any 
doubt  at  all.  There  are  many  cases  which  have  come 
before  the  Courts,  both  at  law  and  in  equity,  in  which 
ambiguity  being  found  in  the  words  used  by  the  testa- 
tor, the  Court  has  been  called  upon,  more  or  less  to 
speculate,  and  in  order  to  come  to  a  conclusion,  and  to 
affix  a  construction,  it  has  been  called  upon  to  do  that 
which  it  is  always  most  unpleasant  to  do,  and  which  is 
only  done  in  cases  of  necessity,  namely,  to  resort  to 
arguments,  in  order  to  devise  what  may  probably  have 
been  the  intention,  the  words  themselves  not  giving  a 
clear  indication  of  that  intention.  But  that  is  not  the 
case  here  in  any  way  whatever.  There  is  no  such 
ground  for  going  out  of  the  will ;  there  is  no  such  am- 
biguity existing  as  necessarily  to  compel  us  to  have  re- 
course to  other  parts  of  the  will.  There  is  no  question 
here  of  going  from  the  words,  to  ascertain  what  is  the 
general  intention,  that  is  to  say,  to  ascertain  from  the 
other  parts  of  the  will  what  the  part  in  question  means* 
We  have  here  words  which  are  not  capable  of  receiving, 
in  my  humble  apprehension,  any  other  than  one  con- 
struction ;  and  therefore  it  would  be  doing  the  greatest 
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Tiolence  which  could  possibly  be  doDe,  in  reading  thoR 
words,  if  we  were  to  go  beyond  them,  when  there  is  no 
ambiguity  to  compel  us  to  do  so. 

The  only  objection  I  have  to  make  to  the  judgment 
of  my  noble  and  learned  friend  in  the  Court  bebw,  n 
one  of  a  comparatively  unimportant  nature.  I  confess 
that,  as  at  present  advised,  if  I  had  been  he^  I  shooU 
have  dismissed  the  appeal  from  the  Court  below,  irith 
the  costs  of  that  appeal.  My  noble  and  learned  friesd 
thought  otherwise.  He  affirmed  the  judgment  appealed 
from  before  him,  without  costs,  I  do  not  think  I 
should  have  done  that ;  and  this  is  the  only  obeenratioo 
I  have  to  offer  upon  the  judgment,  the  reasons  of  which 
were  very  satisfactorily  and  very  succinctly  stated  hy 
my  noble  and  learned  friend,  and  in  which,  as  in  the 
reasons  of  my  noble  and  learned  friend  on  the  wool- 
sack, I  entirely  concur.  At  all  events^  the  costs  here 
must  abide  the  result  of  this  appeal,  in  confirming  the 
two  consecutive  judgments  of  the  Court  below. 


Lord  Campbell: 
If  a  Court  of  Equity  had  the  power  of  supplying  the 
defects  of  a  will,  I  should  be  strongly  inclined  to  think 
the  appellant  in  this  case  ought  not  to  fail ;  but  my  notion 
is,  that  it  is  the  duty  of  a  Court  of  Equity,  as  well  as 
of  a  Court  of  law,  to  construe  a  wiU,  and  not  to  make 
it.  The  Court  of  Equity,  as  well  as  the  Court  of 
Law,  has  refrained  from  making  a  will,  and  those  cases 
to  which  Mr.  Roll  has  referred,  when  they  are  exa- 
mined, will,  I  think,  all  be  found  to  resolve  themselfes 
into  a  question  of  intention,  and  not  to  go  the  length 
of  supposing  a  defect  which  a  testator  has  apparently 
committed.  There  is  great  hardship  here,  no  doubt, 
but  it  seems  to  me  that  the  intention  of  the  testatrix, 
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to  be  gathered  from  the  language  fihe  has  employed^ 
admits  of  no  sort  of  doubt.  What  her  reasons  may 
have  been^  it  is  not  for  us  to  inquire ;  she  may  have 
had  no  reasons^  there  may  be  no  consistency  in  the 
disposition  which  she  makes^  but  the  disposition  which 
she  makes  is  clear,  and  admits  of  no  sort  of  doubt ; 
therefore  I  entirely  agree  with  the  view  that  has 
been  thrown  out  by  my  noble  and  learned  friend, 
and  concur  in  the  motion  that  the  appeal  be  dis- 
missed, with  costs. 


1849. 

LiVBSBT 

V. 
LiVBSBT. 


Lord  LyndhuTst : 
I  am  of  the  same  opinion. 


The  decree  was  accordingly  affirmed,  and  the  appeal 
dismissed,  with  costs. 
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1849. 


AppeUani. 


April  24,  26.  fj^g  COMMISSIONERS  of  Charitable  ^ 

Donations   and    Bequests    for  KHespondenii. 
Ireland     -        -        -         -  -J 


Charity, 

Tnutee. 

Statute. 

JwrisdictUm. 

Pleading, 


By  the  Act  7  &  8  Vict.,  c.  97,  the  power  of  the  CommiftsioDen 
of  Charitable  Donations  and  Bequests  for  Ireiamd  to  ne 
for  the  recovery  of  auch  donations  and  bequests,  is  ex- 
pressly limited  to  cases  where  they  are  withheld,  conceakd, 
or  misapplied  ;  and  the  same,  when  recovered  by  the  Coo- 
missioners,  are  to  be,  by  themselves,  applied  to  charitabk 
usesy  according  to  the  donor's  intention.  And,  aldioiigh 
they  obtain  the  sanction  of  the  Attorney- General  totitor 
suit,  as  required  by  the  said  act,  they  must  maintaia  it  ac- 
cording to  the  power  of  suing  thereby  given  to  them,  tad 
are  not  entitled  to  the  general  jurisdiction  which  the  Goint 
exercises  in  suits  instituted  by  the  Attorney-  GkneraL 

A  decree,  therefore,  made  at  the  suit  of  the  Commissioners,  fint, 
removing  a  testamentary  trustee  of  a  charity,  on  the  groonds 
of  his  bankruptcy  and  residence  abroad,  but  without  proof  o^ 
any  improper  withoidingy  or  concealment,  or  misapplicatioa 
of  the  trust  property  ;  and,  secondly,  directing  the  appoint- 
ment of  another  trustee  in  his  place,  is  wholly  wrong. 

Semhle,  that  neither  bankruptcy,  nor  occasional  residence 
abroad,  disqualifies  a  testamentary  trustee,  to  whom  the 
testator  has,  unconditionally,  confided  a  large  personal  disr 
cretion  in  the  administration  of  the  trusts,  together  with 
power  to  appoint  a  receiver  of  the  rents  of  the  tnst 
estates. 

Where  the  fact  of  bankruptcy  is  not  put  in  issue  by  the  InO, 
evidence  of  it  is  not  admissible  at  the  hearing  of  the  cause. 

If  ti  bill  alleges  fraud,  which  is  not  proved,  and  also  aUeges 
other  matters,  which,  being  proved,  are  grounds  for  a  decree, 
the  proper  course  is  to  dismiss  so  much  of  the  bill  as  is  not 
proved,  and  to  give  so  much  relief,  under  the  circumstances, 
as  the  plaintiff  may  be  entitled  to.     {Infra,  p.  460.) 

This  was  an  appeal  against  a  decree  of  the  present 
Lord  Chancellor  of  Ireland  (11  Irish  Equity  Be- 
port  5^  187). 


CASES  IN  THE  HOUSE  OF  LORDS.  ^^^ 

Mathew  SheCf  late  of  the  city  of  fFaterfordy  by  his         1849. 
will,  dated  the  25th  of  May,  1832,  after  giving  to  his     Archbold 
wife  Elizabeth  SheCy  among  other  things,  all  his  inte-     xbe  Com- 
rest  in  certain  houses  in  the  said  city,  devised  and  be-    "r?u.'"'l*^u1 
queathed  to  her,  for  her  life,  several  towns  and  lands    Bequests  for 
in  the  will  described,  situated  in  the  counties  of  fFater- 
fordj  Kilkenny y  and  Wexford,  subject  to  head  rents 
and  to  the  payment  of  two  life  annuities  of  20/.  each, 
and  a  sum  of  50/. :  And  after  the  decease  of  his  said 
wife,  he  devised  and  bequeathed  the  said  several  towns 
and  lands  to  John  Archbold  (the  appellant),  of  Water- 
fordy  his  heirs,  executors,  administrators  and  assigns, 
upon  trust,  that  he  and  they  should,  as  soon  as  con- 
veniently might  be  after  the  decease  of  the  testator's 
wife,  procure,  on  lease  or  otherwise,  as  he  or  they 
might  think  most  advantageous,  one  or  more  house  or 
bouses  adjoining  each  other,  in  the  city  of  Waterford, 
or  the   environs    thereof,  sufficiently  large   to   lodge 
therein  twenty  poor  men  and  twenty  poor  women,  of 
sober  and  reputable  character  and  habits ;  and  on  the 
death  or  removal  of  them,  or  any  of  them,  to  fill  up 
their  places  with  persons  of  a  similar  description  ;  and 
to  pay  each  of  them  every  year,  by  two  half  yearly 
payments,  the  sum  of  4/.  sterling ;  but  if  the  rents  or 
produce  of  the  said  towns,  lands,  and  premises,  so  de- 
vised for  the  purposes  aforesaid,  should  not  be  found 
sufficient  to  pay  the  said  annual  sum,  then  that  the  said 
J.  Archbold  should  have  full  power  to  dismiss  any 
number  of  the  ssd^  men  and  women,  and  to  limit  the 
admissions  so  as  to  be  enabled  to  meet  the  diminished 
rents  and  income  of  the  said  devised  lands,  or  at  the 
discretion  of  him,  J.  Archbold,  his  heirs,  executors, 
&c.,  to  abate  rateably,  in  equal  proportions,  the  said 
annual  sums  so  payable  to  each  of  the  said  twenty 
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men  and  women,  or  such  number  thereof  as  he,  Ui 
heirs,  executors,  &c.,  should  think  proper  to  retuo  or 
admit ;  it  being,  however,  the  will  aud  desire  of  the  to- 
tator  that  no  greater  reduction  in  the  number  of  po^ 
sons  so  retained  or  admitted  should  at  any  time  thm- 
after  be  suffered  to  take  place  than  would  be  annoaDj 
found  necessary,  so  as  to  aflford,  in  the  distributioa  of 
the  annual  income  arising  out  of  the  rents  and  pioib 
to  each  and  every  of  the  persons  so  admitted  or  re- 
tained, at  least  a  sum  of  3/«  sterling,  annually,  paytUe 
as  aforesaid,  and  above  the  rents  and  other  neoeswj 
charges. 

And  the  testator  declared  it  to  be  his  ^11,  that  die 
said  trustee,  his  heirs,  executors,  &c.,  should  not  be 
liable  for  any  loss  that  might  happen  relating  to  tk 
trust,  unless  the  same  happened  by  his  or  thrir  wilM 
neglect  or  default :  And  he  gave  them  power  to  gnat 
leases  of  any  of  the  devised  lands  for  twenty-one  yeas 
in  possession,  at  the  full  improved  rent,  without  fiae^ 
and  to  apply  parts  of  the  rents  and  profits  to  repan 
and  improvements,  and  other  necessary  charges,  and 
also  to  appoint  a  receiver  of  the  rents^  at  such  reasos- 
able  salary  as  they  might  deem  proper ;  ^^  giving  to  tk 
said  trustee,  and  to  his  heirs,  executors,  &c.,  power  to 
use  his  or  their  own  discretion  in  the  managemeDt  of 
the  said  charity,  as  to  such  matters  and  thii^  as  be 
had  not  particularized  herein,  always  keeping  b  wr 
the  exclusive  interest  and  benefit  of  the  said  cfaaritj, 
aud  of  the  poor  people  to  be  maintained  and  lodged 
therein.** 

The  testator  died  in  1832,  soon  after  the  dale  of  hs 
will,  and  his  widow,  whom  he  appointed  sole  execntiiif 
took  out  probate  thereof  in  the  same  year^  and  entefcd 
into  the  receipt  of  the  rents  of  the  devised  lands  aid 
premises. 
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Mr.  Archbold  had  been  at,  and  previous  to  the  tea-         1849. 
tator's  death,  one  of  the  directors  of  the  Provincial*    Archbold 
Bank  in  fFaterfordy  and  bore  a  very  respectable  charac-     The  Com- 
ter  in  that  city ;  but  in  the  year  1834  he  withdrew  from    mlsMonera  of 
the  Bank  at  Waterfordy  and,  a  defalcation  to  a  large    Beqaests  for 
amount  having  been  discovered  in  the  Bank  funds,  he     l*"^*'^* 
was  arrested  on  a  charge,  brought  against  him   on 
account  of  the  deficiency,  but  was  discharged,  and  no 
farther  proceeding  was  taken  against  him.     He  resided 
OD  the  continent  from  1834  until,  on  the  death  of  Mrs. 
Shecy  the  widow  of  the  testator,  in  December  1844, 
when  the  devise  became  available  for  the  charity,  he  re- 
turned to  Waterfordy  for  the  purpose  of  entering  on  his 
duties  of  trustee  under  the  said  will.     He  accordingly 
took  on  himself  the  management  of  the  trust  property, 
—which  then  produced  a  rental  of  about  870/.,  subject 
to  70/.  head  rent, — got  possession  of  the  title  deeds^ 
and  appointed  a  receiver  of  the  rents,  but  did  not  take 
any  effectual  steps  to  establish  the  charitable  institution 
by  the  will  directed. 

In  the  course  of  the  year  1845,  in  consequence  of 
complaints  made  by  some  of  the  citizens  of  Waterfordy 
the  Commissioners  of  Charitable  Donations  and  Be- 
quests for  Irelandy  appointed  under  the  act  7  &  8  Vict., 
c.  97}  caused  a  letter  to  be  written  by  their  secretary, 
requiring  the  appellant  to  inform  them  what  steps  he 
had  taken  towards  execution  of  the  trusts  of  the  said 
will,  and  to  furnish  them  with  accounts  of  his  receipts 
and  disbursements  in  respect  thereof.  Several  inter- 
views took  place  subsequently  in  the  same  year,  between 
the  secretary  and  the  appellant,  in  the  course  of  which 
the  latter  alleged^  as  a  reason  for  not  having  founded  the 
charitable  institution,  that  he  sought,  but  did  not  find, 
suitable  premises  for  the  purpose  in  Waterfordy    He 
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1849.         also  made  proposals  to  the  respondents,  the  purport 
Arch  BOLD     which  was,  as  they  understood  them,  to  secure  a  p 
The  Corn-     ^^^^  ^^  some  situation  for  himself,  as  a  condition  of 
"ch'^^'t  *b?  ^^  ^^S^^^S  ^^^  charity  trusts  into  their  hands,  intimatir 

Bequests  for    at  the  same  time  that  it  was  in  his  power  to  pervert  i 

Irbland.       ,     .  ,.  .     1 

charity  to  political  purposes. 

In  ^prill846,  the  respondents,  with  consent  of  tTi 
Attorney  General, filed  their  bill  against  the  appeUant  (o^. 
therein  stating,  among  other  things,  the  said  will^  an 
charging  that  upon  the  decease  of  Mrs.  Shee,  the  testa- 
tor's widow,  the  devised  lands  became  available  for  the 
charitable  purposes  in  the  will  mentioned,  and  the  ap- 
pellant became  bound  as  trustee  to  carry  into  executiou 
the  charitable  trusts  thereby  declared,  but  that  instead  of 
doing  so,  he  altogether  neglected  his  duties  as  such  trus- 
tee. The  bill  further  charged,  that  in  the  year  1834,  the 
appellant,  being  dismissed  from  his  situation  of  Direc- 
tor of  the  Provincial  Bank  of  fPaierford,  and  being 

(a)  By  the  12th  section  of  the  act  7  &  8  Vict.,  c.  97,  it  it 
enacted,  "  that  the  said  Commissioners  of  Charitable  Dona- 
tions and  Bequests  for  Ireland,  may  sue  for  the  recovery  of 
every  charitable  donation,  devise,  or  bequest  intended  to  be 
applied  in  Ireland,  which  shall  be  withheld,  concealed,  or  mis- 
applied, and  shall  apply  the  same,  when  recovered,  to  chari- 
table and  pious  uses,  according  to  the  intention  of  the  donor  or 
donors ;  and  the  said  commissioners  shall  be  empowered  to 
deduct  out  of  all  such  charitable  donations,  devises,  and  be- 
quests, as  they  shall  recover,  all  the  costs,  charges,  and  ex- 
pencea  which  they  shall  be  put  to  in  the  suing  for  and  recovtrj 
of  the  same  :  Provided  always,  that  no  information  shall  be 
filed,  or  petition  presented,  or  other  proceeding  at  law  or  in 
equity  undertaken  or  prosecuted  by  the  said  commissioners^ 
until  the  same  shall  be  submitted  to  and  allowed  by  her  Ms — . 
jesty's  Attorney  or  Solicitor  Oeneral  for  Ireland,  and  such  tl 
lowance  certified  by  him." 
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;atly  embarrassed  in  his  affairs,  absconded  from  Ire*  \B49. 

^^Mnd,  and  had  since  resided  abroad^  out  of  the  jurisdic-  Archbold 

^xcn ;  that  although  he  returned  to  Ireland  on  the  death  rpj^^  Coro- 

o*  Mrs.  Shee.  he  took  no  steps  to  establish  the  said  "jf."®."®"  ®^ 

•     .           .       .      .                                                               .  Charitable 

crftiaritable  institution,  but  after  appointing  a  relation,  Bequests  for 

iding  in  Dubiin,  to  receive  the  rents  of  the  trust  pro- 


I>crt7,  he  returned  to  the  continent,  and  resided  there 
i:»«tii  within  three  weeks  of  filing  this  bill,  when  he 
^^Sam  returned  to  Ireland ;  that  notwithstanding  many 
A^ppiications  from  the  respondents  to  carry  the  chari- 
^^le  trusts  into  execution^  he  absolutely  refused  to  do  so, 
^nd  converted  to  his  own  use  the  rents  of  the  trust  es- 
tates, and  threatened  to  pervert  the  charity  to  impro- 
per purposes ;  that  the  appellant  was  not  a  proper  per- 
son to  execute  the  trusts  of  the  will  for  the  reasons 
aforesaid,  and  because  he  had  no  residence  in  Water' 
ford^  or  near  the  trust  estates,  so  as  to  be  able  to 
inanage  them,  or  superintend  the  application  of  the 
^^ts  and  profits  to  the  charity. 

The  bill  prayed  that  the  appellant  might  be  removed 
from  being  trustee,  and  that  it  might  be  referred  to  the 
Waster  to  approve  of  a  fit  person  to  lie  trustee  in  his 
P^,  and  for  consequential  directions,  and  also  an  in- 
Junction  against  the  appellant's  interfering  with  the  rents 
^'profits  of  the  trust  estates. 

The  appellant,  in  his  answer  to  the  bill,  accounting 

^^  bis  delay  in  establishing  the  charitable  institution, 

^'d  the  executors  of  Mrs.  Shee  claimed  to  be  entitled 

^  arrears  of  rents  of  the  estates,  and  also  to  a  propor- 

*^nate  part  of  the  current  gale,  that  accrued  due  sub- 

^^Qently  to  her  death,  and  that  by  reason  thereof,  and 

^  other  outstanding  claims,  as  well  for  head  rents  and 

^''^rs  thereof,  as  for  renewal  fines  and  interest  thereon, 

''^  Respect  of  parts  of  the  estates  held  under  Bishops' 
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1849.         also  made  proposals  to  the  respondents,  the  purport  of 

Arch  BOLD     which  was,  as  they  understood  them,  to  secure  a  pro* 

The  Corn-      °^^^^  ^^  some  situation  for  himself,  as  a  condition  of  re- 

"ch"'^*? *b?  ^^  *'?"'"?  ^^^  charity  trusts  into  their  hands,  intimatiif 

Bequesu  for    at  the  same  time  that  it  was  in  his  power  to  pervert  tlie 

charity  to  political  purposes. 

In  April  1846,  the  respondents,  with  consent  of  tk 
Attorney  General,filed  their  bill  against  the  appellaDt(c), 
therein  stating,  among  other  thin^,  the  said  willj  aod 
charging  that  upon  the  decease  of  Mrs.  Shee^  the  teiti- 
tor's  widow,  the  devised  lands  became  available  for  tbe 
charitable  purposes  in  the  will  mentioned^  and  the  ap- 
pellant became  bound  as  trustee  to  carry  into  ezecutkn 
the  charitable  trusts  thereby  declared^  but  that  instead (tf 
doing  so,  he  altogether  neglected  his  duties  as  such  trus- 
tee. The  bill  further  charged,  that  in  the  year  1834,  tbe 
appellant,  being  dismissed  from  his  situation  of  Direc- 
tor of  the  Provincial  Bank  of  Wiiierford^  and  being 

(a)  By  the  12th  section  of  the  act  7  &  8  Vict.,  c.  97.  itb 
enacted,  "  that  the  said  Commissioners  of  Charitable  Dooi- 
tions  and  Bequests  for  Ireland,  may  sue  for  the  recovery  d 
every  charitable  donation,  devise,  or  bequest  intended  to  be 
applied  in  Ireland,  which  shall  be  withheld,  concealed,  or  mii- 
applied,  and  shall  apply  the  same,  when  recovered,  to  chari- 
table and  pious  uses,  according  to  the  intention  of  the  donor  or 
donors ;  and  the  said  commissioners  shall  be  empowered  to 
deduct  out  of  all  such  charitable  donations,  devises,  and  be- 
quests, as  they  shall  recover,  all  the  costs,  charges,  and  ex- 
pences  which  they  shall  be  put  to  in  the  suing  for  and  recovery 
of  the  same  :  Provided  always,  that  no  information  ^^»^  be 
filed,  or  petition  presented,  or  other  proceeding  at  law  or  in 
equity  undertaken  or  prosecuted  by  the  said  commissioaen* 
until  the  same  shall  be  submitted  to  and  allowed  by  her  Mi- 
jesty's  Attorney  or  Solicitor  Oeneral  for  Ireland,  and  sudi  al- 
lowance certified  by  him." 
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greatly  embarrassed  in  his  affairs,  absconded  from  Ire-         1^49. 
landy  and  had  since  resided  abroad,  out  of  the  jurisdic*    Archbold 
tion ;  that  although  he  returned  to  Ireland  on  the  death     The  Coro- 

of  Mrs.  Shee.  he  took  no  steps  to  establish  the  said   "l""'®."*"  ®^ 

^  Charitable 

charitable  institution,  but  after  appointing  a  relation,  Beqaests  for 
residing  in  Dublin^  to  receive  the  rents  of  the  trust  pro- 
perty, he  returned  to  the  continent,  and  resided  there 
until  within  three  weeks  of  filing  this  bill,  when  he 
again  returned  to  Ireland  \  that  notwithstanding  many 
applications  from  the  respondents  to  carry  the  chari- 
table trusts  into  execution,  he  absolutely  refused  to  do  so, 
and  converted  to  his  own  use  the  rents  of  the  trust  es- 
tates, and  threatened  to  pervert  the  charity  to  impro- 
per purposes ;  that  the  appellant  was  not  a  proper  per- 
son to  execute  the  trusts  of  the  will  for  the  reasons 
aforesaid,  and  because  he  had  no  residence  in  Waters 
fordy  or  near  the  trust  estates,  so  as  to  be  able  to 
manage  them,  or  superintend  the  application  of  the 
rents  and  profits  to  the  charity. 

The  bill  prayed  that  the  appellant  might  be  removed 
from  being  trustee,  and  that  it  might  be  referred  to  the 
Master  to  approve  of  a  fit  person  to  be  trustee  in  his 
place,  and  for  consequential  directions,  and  also  an  in- 
junction against  the  appellant's  interfering  with  the  rents 
or  profits  of  the  trust  estates. 

The  appellant,  in  his  answer  to  the  bill,  accounting 
for  his  delay  in  establishing  the  charitable  institution, 
said  the  executors  of  Mrs.  Shee  claimed  to  be  entitled 
to  arrears  of  rents  of  the  estates,  and  also  to  a  propor- 
tionate part  of  the  current  gale,  that  accrued  due  sub- 
sequently to  her  death,  and  that  by  reason  thereof,  and 
of  other  outstanding  claims,  as  well  for  head  rents  and 
arrears  thereof,  as  for  renewal  fines  and  interest  thereon, 
in  respect  of  parts  of  the  estates  held  under  Bishops' 


446 


CA8B6  IN  THB  HOU8B  OF  IOR08. 


1849.  leases,  he  had  found  it  impossible  to  arrange  the  trvt 
Archbold  property  without  first  settling  those  daims,  and  that  he 
The  Com-     had  made  all  reasonable  exertiona  for  that  purpoie; 

missionerB  of  that  owing  to  the  circumstance  of  these  ckdnis,  ani 
Chantable 
Bcqaesu  for    that  accounts  thereof,  properly  vouched,  had  not  bees 

RBLAND.  furnigiied  to  the  appellant  until  July  1846,  he  wv 
unable,  up  to  that  time^  to  say  what  amount  of  fimdi 
was  applicable  to  the  purposes  of  the  cdiarity ;  thatii 
the  mean  time,  he  had  made  advances  out  of  his  ovn 
monies,  and  came  to  Ireland  several  times,  aboatthe 
execution  of  the  trust,  employed  an  agent  to  odkct 
the  rents,  and  made  every  exertion  for  the  estaUiih- 
ment  of  the  charitable  institution.  He  denied  thai  k 
ever  converted  any  portion  of  the  rents  to  his  own  runt^ 
or  threatened  to  pervert  the  charitable  intentions  of  the 
testator  to  improper  purposes. 

He  also  denied  that  he  absconded  from  Irekmdjix 
was  dismissed  from  his  situation  as  Director  of  the 
Provincial  Bank  of  fFater/ord,  or  that  he  had  not  al- 
ways sufficient  property  to  meet  his  engagements;  Mi 
he  submitted  his  right  to  act  in  the  trusts  of  the  nU 
will,  and  that  the  Court  would  not  permit  the  expic* 
desire  of  the  testator  to  be  violated,  nor  remove  the  if- 
pellant  as  trustee,  without  having  satisfactory  proof 
that  he  committed  a  breach  of  the  trust,  or  ni]Mp{dicd 
the  funds,  or  otherwise  misconducted  himself  as  trustee 

Witnesses  having  been  examined^  as  to  the  facts  beibR 
mentioned  as  charged  in  the  bill  and  denied  in  the  ansvef, 
and  also  as  to  the  appellant's  bankruptcy,  though  notfOt 
in  issue  by  the  bill,  the  cause  came  on  to  be  heard  in  3h§ 
1 847,  before  the  Lord  Chancellor  of  Ireland.  His  Loid- 
ship  by  his  decree,  dated  in  July  of  the  same  year,  de* 
Glared  that  the  appellant  ought  to  be  removed  from  tat- 
ther  acting  as  trustee  in  the  receipt  of  the  rents  of  the 
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trust  property,  and  decreed  accordingly ;  and  ordered         1849. 

that  it  be  referred  to  the  Master  to  appoint  a  proper  per-    Archbold 

«on  or  persons  as  trustee  or  trustees,  in  place  of  the  ap-     rpj^^  ^^^^ 

pellant,  and  that  he  should  pay  into  the  Bank  of  Ireland,  missioners  of 

,      '      .      ^   .  Charitable 

to  the  credit  of  the  cause,  the  sum  of  334/.  95. 9c/.,  which    Bequests  for 

by  the  evidence  appeared  to  have  been  received  by  him,       ^^^^^^* 

or  his  agent,  out  of  the  rents  of  the  trust  property : 

And  it  was  referred  to  the  Master  to  take  an  account 

of  any  further  receipts  of  such  rents  by  the  appellant, 

or  his  agent,  and  to  appoint  a  fit  person  to  be  a  receiver 

thereof  for  the  future,  and  to  approve  of  a  scheme  for 

the  due  application  thereof,  according  to  the  trusts  of 

the  said  will. 

Mr.  Bethell  and  Mr.  fFalpole  for  the  appellant : 
There  must  be  a  total  reversal  of  this  decree,  as  un- 
warranted by  the  pleadings,  by  the  evidence,  and  by  the 
act  of  Parliament,  and  irreconcileable  with  the  just  ob- 
servations made  by  the  Lord  Chancellor  himself  while 
pronouncing  it  (a). 

The  respondents  sought  to  remove  the  appellant 
from  the  trust,  upon  surmises  of  his  intention  to  re- 
side out  of  the  jurisdiction,  of  being  embarrassed  in  his 
affairs,  of  delay  in  the  establishment  of  the  charity,  and 
of  a  fraudulent  conversion  to  his  own  use  of  the  rents 
and  profits  of  the  trust  estates.  These  were  the  main 
charges  in  the  bill ;  but  there  was  no  proof  given  of  any 
of  them  ;  the  Lord  Chancellor  in  his  judgment  nega- 
tived them,  and  acquitted  the  appellant  of  any  breach 
of  trust,  or  default  or  unnecessary  delay  with  regard  to 
the  establishment  of  the  charity;  and  assuming  the 

(ii)  A  short-hand  writer's  notes  of  the  judgment  were  prin- 
ted iu  the  appendix  to  the  appellant's  case ;  it  has  been  since 
reported,  in  a  corrected  form,  in  11  Ir.  Eq.  Rep.  197. 

2g 
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1849.  small  amount  of  rents  received  by  the  appellant  or  hb 
Archbold  agent  to  be  forthcomings — which  the  appellant  had 
The  Com-     previously  offered  to  lodge,  and  did  since  lodge,  in  the 

missioners  of  Bank,  to  the  credit  of  the  cause. — his   Lordship  em- 
Charitable 

Bequcsis  for  phatically  Stated  that  ^^  there  was  no  imputatioD  of 
fraud  or  mis-management  against  him/'  Yet  his 
Lordship,  resting  his  opinion*  upon  contingent  possilB- 
lities,  upon  some  vague  suspicions  of  the  appellant*! 
bankruptcy  and  of  his  intention  to  reside  abroad,  de- 
creed his  removal  from  the  trust. 

Bankruptcy,  even  if  it  existed^  was  not  of  itself  a 
disqualification  of  a  trustee,  specially  chosen  and  ap- 
pointed by  a  testator.     The  bill   in  this  case  never  al- 
leged or  charged  that  the  appellant  was  a  bankrupt ;  it 
was  insinuated  by  some  of  the  witnesses,  and  urged  bf 
the  respondents'  counsel  in  the  Court  below ;  but  the 
fact  not  being  put  in  issue  by  the  bill,  the  appeUaot 
had  no  opportunity  of  explaining  or  rebutting  it;  yet 
the  evidence  on  that,  and  other  points  not  charged  nor 
put  in  issue  by  the  bill,  was  allowed  to  be  read  at  the 
hearing,  much  to  the  prejudice  of  the  appellant,  whoie 
counsel  objected  in  vain  to  the  reception   of  it.    Not 
only  were  facts  charged  in  the  bill  which  failed  of  proof, 
and  proofs  read  of  facts  which  were  not  charged  or  al- 
leged at  all ;  but  there  was  also  a  circumstance  intro- 
duced in  an  interrogatory,   but   neither    charged  nor 
proved,  which    yet  had,  in  all  probability,  no  small 
effect  on  the  mind  of  the  learned  judge.      By  this  inter- 
rogatory, introduced  without  the  slightest  reason  the 
appellant  was  asked  whether  he  had  not  declared  his 
intention  of  opening  the  charitable   institution  for  the 
reception  of  repealers,  or  of  putting  over  the  door  the 
words  **  Repeal  Assylum  ?"     It  is  essential  to  the  ad- 
ministration of  justice  to  maintain  the  established  ruks 
of  our  Courts  in  regard  to  pleadings  and  evidence  and 
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a  decree,  made  in  total  disregard  of  them,  ought  not  to         1B49. 

be  allowed  to  stand.  Archbold 

It  is  not  quite  clear  that  the  Court  had  jurisdiction     The  Com^ 

to  entertain  this  suit.     By  the  act  7  &,8  Vict.,  c.  97,  ™jjf'»«?«?,  ®^ 

^  .  Charitable 

under  which  the  respondents  were  appointed  and  con-  Bequests  for 
stituted  a  Corporation,  their  power  to  sue  is  limited,  by 
the  12th  section,  to  the  recovery  of  charitable  dona- 
tions, devises,  or  bequests,  '^  which  shall  be  withheld, 
concealed  or  misapplied/'  There  was  no  proof  in  this 
case  of  any  improper  withholding,  concealment,  or 
misapplication  of  the  trust  property ;  the  contrary  was 
in  fact  proved  by  the  evidence  for  the  appellant,  and 
admitted  by  the  learned  judge.  The  jurisdiction,  there- 
fore, created  by  the  statute  did  not  arise  in  this  case. 

The  decree  was  made  upon  the  grounds  of  the  appel- 
lant having  ceased  to  reside  in  fFaterford,  or  near  the 
trust  estates,  and  of  his  having  some  years  before  been 
declared  a  bankrupt.     Neither  of  those  grounds,  even 
if  true  and  properly  pleaded,  would  justify  the  removal 
of  a  testamentary  trustee,  there  being  no  clause  in  the 
will  for  vacating  the  trust  for  non-residence  nor  for 
bankruptcy.        The    cases    therefore    of  Millard   v. 
Eyre  (a),  Lake  v.   De  Lambert  (6),  Bainbrigge  v. 
Blair  (c),  and   In   re  Roche  (r/),  referred  to  by  the 
Lord  Chancellor  in  his  judgment,  had  no  application 
to  this  case.    The  power  given  to  the  trustee  to  ap- 
point  an  agent,  and  the  context  of  the  will,  shew  that 
the  testator  did  not  expect  the  constant  residence  of 
the  appeUaut  on  or  near  the  trust  estates.     Admit- 
ting that  in  a  suit  properly  instituted  by  the  Attorney- 
General,   a  trustee  might  be   removed   for  non-resi- 
dence or  bankruptcy,  these  are  not  grounds  for  the  re- 

(a)  2  Ves.  jun.  94.  (c)   1  Beav.  495. 

(6)  4  Ves.  592.  (rf)  2  Dru.  &  War.  287. 
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1849.  moval  of  a  trustee^  at  the  suit  of  Commisgioners,  whose 
Archbold  power  to  sue  is  limited  by  the  act  appointing  them  to 
The  Com-     "^'^^  recovery  of  money  withheld^  <K>ncealed,  ormii- 

iDiiBionere  of  applied."    The  Attorney-General  cannot  be  held,  bj 
Charitable        .  .  .  ,  .        . 

Bequests  for    giving  his  sanction  to  this  suit,  to  be  a  party  to  iu 

JRKLAND.  ipjj^  decree  is  wrong,  not  only  in  removing  the  ap- 

pellant from  the  trust,  but  also  in  referring  it  to  the 
Master  to  approve  of  another  person  to  be  trustee  n 
his  place,  and  directing  conveyances  of  the  trust  estates 
to  the  new  trustee.  By  the  12th  section  of  the  ad, 
the  Commissioners,  where  they  are  entitled  to  sue  to 
recover  charitable  donations,  are  themselves  the  1^ 
owners  of  the  property  when  recovered^  and  the  oolf 
persons  entitled  to  apply  it  to  charitable  and  pious 
uses.  They  have  no  authority  to  ask  for^  nor  has  the 
Court,  in  suits  instituted  by  them,  authority  to  direct 
the  appointment  of  a  new  trustee.  Even  if  such  tm- 
tee  could  be  legally  appointed,  the  large  powers  entrus- 
ted by  the  testator  to  the  personal  discretion  of  the  ap- 
pellant could  not  be  transferred  to  any  new  trustee. 

There  never  was  a  decree  so  contradictory  to  the  crse 
made  by  the  bill,  to  the  evidence  in  the  cause,  and  to 
the  jurisdiction  given  by  the  statute.  It  was  the  dotf 
of  the  learned  judge,  at  the  hearing,  to  dismiss  the  bilL 
with  costs,  the  moment  he  saw  that  it  was  founded  cos 
personal  charge  of  a  fraudulent  conversion  of  the  charitf 
property,  which  was  not  supported  by  a  particle  of 
proof;  Glascott  v.  Lang  (a). 

Mr.  Turner  and  Mr.  Schomberg  for  the  respondents: 

There  are  two  questions  raised  in  this  appeal :  fast, 

whether  the  Lord  Chancellor  had  jurisdiction  to  remote 

the  appellant  from  the  trust ;  secondly^  whether  a  snfi- 

cient  case  was  made  for  his  removal.     A  great  part  of  the 

(a)  2  Phillips,  310 ;  see  p.  322. 
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■      argument  urged  against  the  decree  was  founded  on  the         IB49. 

^      loose  notes  of  the  Lord  Chancellor's  judgment,  printed    Archbold 

in  the  appellant's  case  ;  but  the  House  would  look  to     j^^  ^;^^^^ 

the  decree  itself,  and  not  to  that  judgment.      The  missioucrs  of 
j_  ,  i.         Charitahle 

decree  was  to  be  sustained  on  the  pleadings  and  proofs^    Beqaescs  for 

though  not  on  the  reasons  of  the  judge  as  they  ap-       R'^'Anu. 
peared  in  these  notes. 

The  facts  were  not  sufficiently  opened  by  the  appel- 

i  lant's  counsel,  who  relied  more  on  the  reasons  imputed 
to  the  judge,  and  on  the  poverty  of  the  pleadings  and 
of  the  evidence.  The  estates  devised  for  the  charitable 
institution  were  of  great  value,  and  the  answer  of  the 

I     appellant  admitted  that  the  rents  amounted  to  870/. 

I  a-year.  The  income  accrued,  for  the  purposes  of  the 
charity,  in  December  1844,  when  Mrs.  Shee^  the  tenant 
for  life,  died  ;  yet  not  one  step  or  active  measure  was 
taken  by  the  appellant  for  the  establishment  of  the 
charity,  up  to  the  time  of  filing  the  bill  in  j4pril  1846, 
although  he  had  been,  in  the  mean  time,  in  the  receipt 
of  the  rents  of  the  estates,  and  ought  to  have  received 
1200/.  or  1300/.  Was  not  that  a  withholding  and  mis- 
application of  the  trust  money  within  the  meaning 
of  the  statute  ?  Complaints  of  delay  in  the  estab- 
lishment of  the  charity  were  from  time  to  time  ad- 
dressed by  the  citizens  of  Waierford^  to  the  Com- 
missioners.    The  delay  was  not  imputable  to  them, 

,  for  it  appeared  that  they,  in  June  1845,  directed  their 
secretary  to  write  to  the  appellant,  requiring  him  to 
inform  them  what  steps  be  had  taken  to  carry  into 
eifect  the  benevolent  intentions  of  the  testator,  and  in- 
forming him  that  they  would  require  him  periodically 
to  lay  before  them  accounts  of  his  receipts  and  dis- 
bursements of  the  proceeds  of  the  charity  property. 
Tlie  cause  of  delay  assigned  by  the  appellant  was,  that 
considerable  arrears  of  rents  were  claimed  by  the  exc- 


452  CASES  IN  THE  HOUSE  OF  LORDS. 

1849.         cutors  of  Mrs.  Shee^  and  that  fines  for  renewals  of 

Archbold    leases  were   due  to  the  landlord.      The  excuse  was 

The  G  false,  for  most  of  the  devised  estates  were  freeholds  in 

mitsioners  of  fee,  on  which  no  fines  were  payable^  and  on  the  only 
Charitable 
Beqaesu  for    estate  (that  in  Wexford)    subject  to  fines,  Mrs.  Sfiet 

IRSLAND.     jgf^  j^g  jjjj|.  Qjjg  g^p^  which  accrued  in  1843 — 

[Xhe  Lord  Chancellor. — Those  matters  are  not 
charged  in  the  bill.  The  charges  are,  that  he  neglected 
and  refused  to  establish  the  charity,  and  converted  to 
bis  own  use  the  rents  received  by  him.  The  question 
is,  whether  matters  are  su£Bciently  charged  in  the 
bill  to  enable  the  defendant  to  repel  them.  You 
are  not  to  raise  points  here,  which  are  not  put  in  issue 
by  the  bill.] 

The  appellant  has,  in  his  answer,  taken  grounds 
which  are  displaced  by  the  evidence  ;  he  has  not  dis- 
charged them,  having  failed  in  proving  what  he  in  hid 
answer  stated  to  be  the  reason  for  not  establishing  the 
charitable  institution.  The  fines  due  did  not,  as  ap- 
peared in  evidence,  exceed  90/.,  while  the  annual  in- 
come of  the  estates,  exceeded  870/.  The  next  reason 
given  by  the  appellant  for  not  establishing  the  charity 
was,  that  sufficient  rents  had  not  been  received  ;  but  it 
was  proved  that  he  had  received  334/.,  and  might,  but 
for  the  neglect  of  himself  or  his  agent,  have  received  a 
much  larger  sum ;  so  that  this  excuse  also  failed. 

The  allegations  and  charges  in  the  bill  were  sufficient 
to  sustain  the  decree,  at  least  for  the  removal  of  the 
appellant  from  the  trust;  the  bill  charged, — and  it  was 
proved  in  the  evidence, — that  being  dismissed  from 
his  situation  of  director  of  the  Provincial  Bank  in 
1834,  and  having  become  embarrassed  in  his  affitirs, 
he  absconded  from  the  country,  and  had  since  resided 
abroad,  out  of  the  jurisdiction,  except  a  few  weeks, 
in  1844,  when   Mrs.    Shee  died,  and  again  in   1846, 
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when  this  bill  was  filed.    It  is  quite  clear  that  it  is  not         IB^D. 
bis  intention  to  reside  in  Waterfordj  and  without  a     Archbold 
residence  there  it  is  impossible  for  him  to  administer     jj^^  Com- 

this  charity—  raiMioners  of 

^  Charitable 

[The  Lord  Chancellor. — According  to  that  doctrine,    Bequesufor 

the  Court  of  Chancery,  before  it  appoints  a  trustee  of 
a  charity^  must  ascertain  whether  the  person  pro- 
posed to  be  appointed  intends  to  go  abroad.] 

It  is  submitted  that  a  sole  trustee  of  a  charity,  like 
this,  ought  to  reside  constantly,  and  continue  in  the 
active  execution  of  the  trust ;  the  testator  certainly  in- 
tended that,  and  at  the  date  of  the  will  the  appeUant 
was  residing,  and  likely  to  continue  to  reside,  in  Wa- 
terford,  where  he  held  a  situation  of  great  importance 
and  respectability.  It  is  not  contended  that  in 
all  cases  a  trustee  is  removable  for  non-residence. 
The  necessity  for  residence  depends  on  the  nature 
of  the  trust,  and  whether  there  is  a  sole  trustee  or 
several  trustees. 

The  power  given  by  the  act  7  &  8  Vict.,  c.  97,  to  the 
Commissioners,  to  recover  all  charity  property  **  with- 
held, concealed,  or  misapplied,*'  embraced  every  case 
of  neglect  of  charitable  trusts,  and  authorised  the  Com- 
missioners to  sue  in  all  such  cases ;  they  have,  in  effect, 
a  title  to  sue  co- extensive  with  that  of  the  Attorney- 
General  ;  and  the  court,  at  their  suit,  is  bound  to  pro- 
tect all  charity  property  which  is  shewn  to  be  in 
jeopardy. 

Mr.  ScAombergf  in  answer  to  an  objection  to  liis 
reading  a  piece  of  evidence  in  the  cause,  which  was  not 
read  in  the  Court  below,  referred  to  a  discussion  on  a 
similar  objection,  in  the  case  of  Attwood  v.  Small  (a), 
in  which  the  cases  of  Rochfort  v.  Nugent  (6),   and 

(a)  6  01.  &  Fin.  291—305.  (b)  5  Bro.  P.  C.  354. 
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1849.         iVbe/  V.  Noel  (c),  were  relied  on  for  the  admissibility  of 
Arch  BOLD     the  evidence. 
Tbc  Com-         Lord  Brougham,  referring  to  the  report  of  thedii- 

ini8»ioiieM  of  cussion  in  Attwood  v.  SmalL  said,   the  answer  of  P. 

Charitable  ^  ^ 

Bequests  for  Taylor^  which  was  offered  in  evidence  on  that  appeal, 
not  having  been  read  in  the  Court  below^  was  rejectcdi 
by  himself  and  Lord  Lyndhurat^  after  full  ailment  bj 
the  counsel  on  both  sides.  They,  on  that  ocdsioui 
had  consideration  of  the  cases  of  Rachfort  ▼.  Nvgtnt, 
and  Noel  v.  Noelj  and  his  impression  was  that  the  do- 
cuments in  these  cases,  though  not  read  in  the  Coiut 
below,  were  admitted  by  the  House  on  the  aj^eals  by 
consent  of  the  parties. 

Mr.  Schomberg  referred  to  his  Liordship's  obsem- 
tions  on  the  two  cases  in  jitlu^ood  v.  Small  (d) ; 
'^  Upon  the  whole,  I  think  Noel  v.  Noel^  and  also  the 
other  cases,  shew  that  this  Court,  being  a  Court  of  tbe 
last  resort,  and  having  the  highest  judicial  powers,  has 
a  right,  in  order  to  satisfy  its  own  conscience,  to  l9ok 
at  what  was  not  before  the  Court  beloWy*  ^c. 

Admitting  that  the  prayer  of  the  bill  in  the  present 
case  and  the  decree  were  wrong,  still  he  contended  that 
it  was  competent  to  the  House,  in  a  charity  case,  to  make 
a  proper  decree,  such  a  decree  as  the  Lord  Chancellor 
of  Ireland  ought  to  have  made;  Mitf.  Treatise  (e). 

Mr.  Bethel  I y  in  his  reply,  confined  his  argumoit,— 
by  the  direction  of  their  Lordships, — to  the  single  point, 
whether  there  was  a  '^  withholding''  by  the  appellsnt 
of  the  334/.  of  rents  received  from  the  charity  estates; 
and  he  submitted  that  there  was  not.    From  whom  could 

(c)  12  Price,  211;   see  pp.       (rf)  6  CI.  &  Fin.  302. 
271  to  322.  (e)  On  Pleading,  p.  39, 
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Lc  have  withheld  them  ?     The  enactments  of  the  statute         '849. 
applied  to  charities  that  were  established.    This  was  a    Archbold 
charity  to  be  established  5  there  were  yet  no  objects  of     j^^  q^^^ 
the  charity,  and  no  person  from  whom  the  rents  of  the  °*|j?*®?®"  ®^ 
estates  could  be  withheld ;  in  truth,  there  were  no  rents    Bequesu  for 
to  withhold,  only  a  year  and  a  half  having  elapsed  from 
the  death  of  the  tenant  for  life  to  the  time  of  filing  the 
bill,  and  a  proportion  of  the  rent,  for  the  current  half 
year  at  her  death,  was  claimed  by  her  executors. 

The  Lord  Chancellor : 

This  bill  was  filed  by  the  Commissioners  of  Chari- 
table Donations  and  Bequests  for  Ireland^  against  the 
appellant,  a  trustee  under  a  will,  who,  after  the  death 
of  the  tenant  for  life,  according  to  the  trusts  of  the 
will,  was  to  procure  a  house  sufficient  to  receive  a  cer- 
tain number  of  poor  persons,  who  were  then  to  be  ap- 
pointed to  the  benefit  of  the  charity  of  the  testator. 

The  bill  proceeds  upon  the  grounds  of  misconduct, 
and  misapplication  of  the  charitable  funds,  on  the  part 
of  the  appellant.  It  says  that  he,  acting  under  the  will 
of  the  testator,  received  monies ;  that 'he  had  been  dis- 
missed from  being  a  director  of  the  Provincial  Bank  of 
the  city  of  fFaterford  ;  that  he  became  bankrupt ;  that 
he  absconded ;  that  he  had  misapplied  the  monies  he 
bad  received,  and  threatened  to  misapply  whatever 
more  he  might  receive  ;  and  then  it  prays  an  ac- 
count of  those  monies,  the  dismissal  of  the  appellant 
from  the  trust,  the  appointment  of  another  trustee,  and 
that  the  appellant  may  be  restrained  from  further  ma- 
nagement of  the  charity  property. 

Now  two  points  arose,  which  it  was  necessary  we 
should  consider  before  we  came  to  the  last  point,  which 
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1849.  we  have  heard  argued  by  Mr.  Beihetl  Id  reply.  Tke 
Arch  BOLD  first  question  was  with  regard  to  the  personal  cbugei 
The  Com-     ^^^^^t  the  appellant >      Having    very   minutely  «a- 

miMioners  of    mined  each  of  the  charires  durinir  the  time  that  the  ra- 
Cbaritable  ,  ®  * 

BequMU  for    pendents  counsel  were  heard  ;  and  calling  upon  thm 

RBLAND.  ^.^j^  respect  to  one  charge  after  another,  to  shew  hot 
each  was  proved,  and  by  what  evidence  it  was  estab- 
lished, every  one  of  them  in  succession  appeared  to  be 
totally  unfounded.  There  did  not  appear  to  be  mj- 
thing  in  the  evidence  to  support  the  charges  made  in 
the  bill.  Attempts  were  made,  by  matters  said  to  be 
in  evidence,  but  not  upon  the  record,  which,  if  propeii; 
stated  and  properly  proved,  might  have  been  groondi 
of  objection  to  the  conduct  of  the  trustee  ;  but  the 
House  are  of  opinion  that  they  cannot  enter  into  the 
consideration  of  any  matter  not  charged ;  and  coll9^ 
quently  that  part  of  the  case  we  have  rejected  fim 
our  consideration.  I  only  mention  it  now  for  the  pin> 
pose  of  removing  any  impression  which  may  have  becD 
made  by  the  arguments  at  the  bar,  that,  becrauBe  this  is 
a  charity  case,  it  is  competent  for  the  plaintiffs  to  in- 
troduce unfounded  charges  against  an  individual  con- 
nected with  the  charity,  and  yet  to  sustain  the  bill,  al- 
though those  improper  charges  appear  to  be  neces- 
sarily thrown  out  of  consideration.  There  is  no  such 
rule ;  it  would  be  very  unjust  if  there  were.  The  relax- 
ation of  strictness,  allowed  in  cases  of  charities,  has  no 
reference  to  the  state  of  the  pleadings  as  affecting  the 
conduct  of  individuals.  We  therefore  confined  the 
plaintiffs  to  what  was  alleged,  looking  to  the  evidence 
we  had  in  support  of  those  allegations  ;  and  that  part 
of  the  case,  in  the  opinion  of  the  House,  entirely  fiuls. 

The  next  question  was,  whether  the  act  establishing 
these  Commissioners    of  Charitable  Donations  and  Be- 
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quests  did  or  did  not  extend  to  what  the  decree  has  dealt         *t^^^' 

with^  namely^  whether  it  not  only  enabled  them  to  re-     Archbold 

cover  trust  property  which  had  been  improperly  with-     j^^^  ^^^^^ 

held,  but  also  to  iro  on,  as  the  decree  does,  to  deal  with  "*jrf *®?*"  ®^ 
,        ,         ,  Chantable 

this  suit  as  if  it  had  been  a  suit  on  behalf  of  the  Attorney  Bequesu  for 
General,  for  the  general  administration  of  charity  pro- 
perty, and  the  appointment  of  a  new  trustee.  Now 
these  plaintiffs  have  no  stake,  they  have  no  interest, 
they  have  nothing  but  Parliamentary  authority,  and 
they  must  therefore  shew  that  what  they  have  asked  of 
the  Court,  and  what  the  Court  has  done,  is  strictly 
within  that  authority,  and  derived  from  the  statute,  the 
7th  and  8th  of  the  Queen,  under  which  they  are  ap- 
pointed. That  statute  gives  them  authority  ^^  to  sue  for 
the  recovery  of  every  charitable  donation,  devise  or 
bequest,  intended  to  be  applied  in  Irelandy  which 
shall  be  withheld,  concealed  or  misapplied."  That  is 
the  only  authority  to  sue.  There  is  a  subsequent  di- 
rection for  the  regulation  of  their  conduct  when  they 
have  got  into  their  hands  that  which  is  the  subject- 
matter  to  be  recovered  by  the  suit  to  be  instituted. 
Their  authority  to  sue  is  confined  to  property  ^'  with- 
held, concealed,  or  misapplied.'*  If  the  word  ^^  with- 
held" alone  had  been  used,  it  must  obviously  have 
meant,  "  improperly  withheld ;"  retained  by  the  party 
having  it,  when  he  ought,  under  the  circumstances,  not 
to  have  retained  it,  but  applied  it  to  the  charitable  pur* 
poses.  The  word  is  therefore  to  be  read,  obviously  as 
if  the  term  in  the  act  had  been  "  improperly  withheld." 
Taking  the  word  with  the  other  words  with  which  it  is 
coupled,  there  is  no  doubt  of  the  meaning.  The  words 
it  is  coupled  with  shew  the  intention  of  the  act,  which 
is  expressed  in  the  words  *^  concealed  or  misapplied." 
But  the  word  '^  withheld"  itself  would  be  sufficient. 
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1849.        considering  the  meaning  of  the  enactment  to  be  that 
Arch  BOLD    the  right  to  sue  is  only  for  property  ^^  improperhf 

Daj«woneiP8  of  We  are  very  clearly  of  opinion^  that  in  a  suit  insdta- 
Bequesufor'  ted  by  the  plaintiffs,  and  by  them  alone^  although  under 
RBLAND.  ^j^^  regulations  of  the  Act  they  make  the  Attorney  Ge- 
neral a  party,  yet  they  must  maintaia  their  suit  in  res- 
pect of  that  right  of  suing  which  the  act  gives  them. 
The  act  gives  them  a  right  of  suing  for  property  ''  with- 
held, concealed,  or  misapplied/'  It  does  not  give  them 
a  right  to  the  jurisdiction  which  the  Court  exercises  m 
a  suit  instituted  by  the  Attorney  General.  Hie  act 
does  not  intend  that  that  right  is  to  be  exercised  bj 
these  Commissioners  in  the  place  of  the  Attorney  Ge- 
neral, but  it  means  to  deal  with  them  as  trustees,  as 
they  are  in  other  parts  of  the  act  dealt  with  as  trustees; 
and  when  they  have  got  the  money,  it  directs  what  they 
are  to  do  with  it,  to  enable  them  to  perform  their  do- 
ties  in  such  a  way  as  might  probably  be  a  saving  of 
expense ;  it  authorises  them  to  obtain  possession  of 
money  concealed  or  misapplied,  and  when  they  hare 
got  it,  it  directs  in  what  way  they  are  to  apply  it. 

But  the  decree  pronounced  in  the  suit  instituted  by 
these  commissioners,  goes  a  great  deal  further,  and 
deds  with  the  suit  to  the  full  extent,  to  which  it  would 
have  been  dealt  with  if  the  decree  had  been  obtained  by 
the  Attorney-General.  My  opinion  certainly  is  (and 
we  are  told  that  it  is  the  first  case  in  which  the  questioo 
has  been  raised),  that  that  is  a  misapprehension  c^the 
authority  given  by  this  act ;  that  it  gives  no  such  aa- 
thority  ;  but  only  gives  authority  to  institute  a  suit  to 
recover  possession  of  property  *^  withheld,  concealed, 
or  misapplied/' 

That  will  dispose  of  the  whole  of  the  case,  with  thf 
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exception  of  that  part  of  the  bill  which  alleges  that  the         1^^- 

defendant  had   improperly   withheld   some   money, —  Archbold 
that  he  had  retained  money  which  he  ought  not  to  have     jjj^  Com- 

retained, — but  oug^t  to  have  applied  to  the  purposes  of  iniMJoners  of 

the  charity.     That  was  the  only  point  upon  which  we  Beqaesu  for 

Irk  Li  an  d 

wished  for  further  information ;  and  we  have  had  our 
attention  directed  to  the  evidence  applying  to  that,  the 
only  point  upon  which  we  were  desirous  of  having  any 
observations  made  in  reply.  Looking  at  the  period 
when  this  trust  commenced ;  looking  at  the  position 
of  the  property  ;  looking  at  the  claim  to  the  apportion- 
ment of  the  rents ;  and  having  reference  to  the  diffi- 
culty sworn  to  by  the  witnesses  in  obtaining  the  rents, 
and  the  small  sums  at  last  obtained,  without  any  proof 
that  there  was  any  neglect  in  not  obtaining  more ;  and 
the  first  duty  of  the  trustee  being  to  procure  a  house, 
which  of  course  could  not  be  done  until  the  funds  rea- 
lized and  in  hand  were  sufficient  to  enable  him  to  do  it ; 
it  appears  to  me  very  clear  that  that  part  of  the  case 
has  failed,  not  for  want  of  jurisdiction,  but  for  want  of 
evidence  ;  and  that  there  is  no  proof  of  the  conduct  of 
the  appellant  in  this  case  coming  sufficiently  within 
the  provisions  of  the  act,  of  his  having  improperly 
^^  withheld,  concealed,  or  misapplied"  the  trust  monies. 

The,  result  of  that  will  be,  that  if  the  House  concurs 
in  the  opinion  I  have  formed  upon  the  subject,  then  the 
whole  of  the  suit  has  failed,  and  the  decree  ought  to  be 
reversed,  and  the  bill  dismissed,  with  costs.  I  should 
have  been  of  that  opinion,  even  if  it  had  not  contained 
those  allegations  of  misconduct.  But  when  we  find 
what  is  upon  the  record,  it  leaves  no  doubt  of  the  pro- 
priety of  dismissing  the  bill,  with  costs. 

I  must,  however,  observe,  as'*an  opinion  of  mine  has 
been  referred  to  (in  Glascott  v.  Langy  supra,  p.  "toO),  to 
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1850.  the  effect  that  where  bills  all^e  matters  of  frauds  the 
Archbold  Court  must  necessarily  dismiss  them,  because  fraud  is 
The  Com-     "^^  proved;  that,  of  course,  applies  to  cases  where  all 

inissionera  of  the  subsequent  considerations  depend  on  questions  of 
Charitable      ^       ,  ^  r  n 

Bequests  for    fraud.     But  if  fraud  be  imputed,  and  other  matters  al- 

BVLAND.     leged,  which  will  give  the  Court  jurisdiction  as  the 
foundation  of  a  decree,  then  the  proper  course  is  to 
dismss  so  much  of  the  bill  as  is  not  proved,  and  to  give 
so  much  relief  as,  under  the  circumstances,  the  plain 
tiff  may  be  entitled  to. 

With  regard  to  this  bill,  it  appears  to  me  that  every 
part  of  it  is  disposed  of  by  the  view  I  have  now  taken 
of  it ;  and  therefore  I  move  your  Lordships  to  reverse 
the  decree,  and  dismiss  the  bill,  with  costs. 

Lord  Brougham : 

I  concur  in  every  remark  that  has  been  made,  and 
every  argument  that  has  been  urged,  and  in  the  view 
taken  ofevery  point  that  has  been  commented  on  by  my 
noble  and  learned  friend.  I  had  no  doubt  whatever 
during  the  progress  of  the  cause,  except  that  I  felt 
some  hesitation  on  the  construction  of  the  act  of  Par- 
liament, and  afterwards  on  the  point  to  which  the  reply 
of  Mr.  Bethell  was  confined,  with  respect  to  the  money 
said  to  he  withheld. 

It  appears  to  me  to  be  perfectly  clear  that  the  Court 
below  has  miscarried  in  some  respects ;  miscarried  in 
matter  of  law,  as  in  considering  that  a  trustee  may  be 
removed  on  such  grounds  as  those  which  are  stated, 
including,  among  others,  a  temporary  residence  in  ano- 
ther country,  without  any  change  of  domicile  by  per- 
manent residence  there,  and  including  also  bankruptcy 
(even  if  there  had  been  bankruptcy  here),  which  is  no 
ground  of  itself  for  removing  a  trustee,  unless  in  a  par  - 
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ticuiar  case,  where,  by  special  provision  of  the  trust         IS50. 
— which  is  very  common,  as  the  Lord  Chancellor  of    Archbold 
Ireland  himself  observed,—  bankruptcy  is  a  ground     TheOom- 
stated  as  a  cause  of  removing  a  trustee.    But  generally  at  ™*"'®?®"  ^^ 
common  law,  without  regard  to  any  particular  provision    Bequesto  for 
in  the  trust,  either  in  the  foundation  of  the  charity,  or 
in  the  particular  deed  describing  the  trust,  bankruptcy, 
of  itself,  would  be  no  ground  for  remodng  a  trustee. 
Neither  is  there  any  ground  here  for  saying  that  the 
trustee   had  changed  his  domicile   by  going   abroad. 
All  that  the  Court  says  with  respect  to  domicile  is,  that 
he  is  in  the  country,  he  is  in  England  or  in  Ireland;  he 
is  within  the  jurisdiction ;  the  Court  only  seems  to  doubt 
whether  he  would  remain  there.  That  is  an  extraordinary 
application  of  the  principle  ^^  Quia  timet j'*  that  because 
he  may  change  his  domicile,  therefore  he  is  to  cease  to 
be  a  trustee.   That  might  have  been  matter  for  conside- 
ration in  the  constitution  of  the  trust ;  it   might  have 
been  a  matter  for  consideration  in  the  appointment  of  a 
trustee  under  any  foundation ;  but  it  is  not  to  be  taken  as 
a  matter  especially  applicable  to  this  case  alone,  which 
is  not  to  be  dealt  with  differently  from  other  cases, 
but  must  be  taken  upon  the  general  ground. 

Then  as  to  the  fact  of  bankruptcy,  there  is  no  proof 
of  it  at  all ;  it  is  negatived ;  so  that  even  if  the  law  were 
rightly  understood  by  the  learned  Lord  Chancellor  of 
Irelandy  the  fact  appears  clear,  and  leaves  no  ground 
for  the  application  of  the  law. 

Then  we  come  to  the  question  of  "  withholding"  the 
trust  monies.  The  word  "  withholding,"  even  if  it  were 
not  in  the  position  of  coming  within  the  rule  ^^  nosci- 
iur  ex  sociis^"  means  something  more  than  the  mere 
non-payment  of,  than  the  mere  non-production  of  the 
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1649.        money;  it  means  being  misapplied ;  in  the  case  of  a 

Archbold     ^i^s^  i^  means  something  more  than  the  mere  non-pay- 

-,,    ^     ^     ment,  but    noscitur    ex  sociis,      "  Misapplied/'  the 

mwdoners  of  word  coupled  with  it,  shews  clearly  what  is  meant  by 

Bequests  for    ^^  y  ^^  ^8  ^^  withheld'^  in  that  kind  of  way  to   which 

IBELAND.     u  misapplied'*  is  a  stronger  expression,  but  is    also 

applicable. 

I  entirely  agree,  therefore,  that  this  is  a  case  in 
which  there  must  be  a  total  reversal.  It  does  not  ap- 
pear to  me  that  the  Court  below  has  paid  sufficient  at- 
tention to  the  law  or  to  the  facts  of  this  case,  to  the 
pleadings,  to  the  evidence,  or  to  the  act  of  Parliament. 
The  consequence  of  want  of  attention  always  is  er- 
ror, error  more  or  less  to  be  lamented,  when  it  gives 
rise  to  great  hardship ;  because,  although  Mr.  Archbohi 
is  to  be  recouped  whatever  costs  he  may  have  paid 
under  the  erroneous  decree,  he  is  brought  here  with 
charges  against  his  character, — charges,  it  is  true,  no 
sooner  made  than  abandoned ;  but  he  is  brought  here 
to  defend  himself  upon  the  whole  matter,  to  challenge 
the  judgment  given  against  him  in  the  Court  below, 
and  he  comes  here  at  his  own  cost ;  for  although  we 
reverse  the  judgment  of  the  Court  below,  and  he,  of 
course,  is  not  to  pay  the  costs  incurred  below,  yet  the 
rules  of  this  House,  as  to  costs  upon  a  reversal,  are  not 
like  the  rules  of  other  Courts  of  Appeal,  as  in  the  Privy 
Council  and  the  Ecclesiastical  Courts.  In  this  Court 
we  never  give  the  costs  to  the  party  who  challenges  the 
decree,  as  against  the  party  who  defends  the  decree ; 
or  on  a  writ  of  error,  we  never  give  the  plaintiff  in 
error  his  costs  as  against  the  defendant  who  has  ob- 
tained the  judgment  of  the  Court  below.  Therefore  it 
is  very  much  to  be  lamented  that  this  miscarriage  of 
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to  the  law  and  the  facts  of  the  case,  should  have  given         1849. 

rise  to  the  hardship  under  which  the  appellant  leaves    Archbold 

this  Court,  in  having  its  judgment  completely  on  every     j,    ^. 

point  in  his  favour,  and  yet  beinfi^  saddled  with  the  ex-  misfioners  of 

^         .         /  .^  .   ^  Charitable 

pense  of  setting  the  erroneous  judgment  right.  Bequests  for 

Lord  Campbell :  Ireland. 

I  am  also  of  opinion  that  the  decree  ought  to  be  re- 
versed. I  must  confess  that  I  had  thought  this  act, 
appointing  these  Charity  Commissioners,  had  conferred 
much  larger  powers  upon  them.  What  we  have  to  do 
is  to  look  at  the  Act,  and  there  I  do  find  that  the 
powers  of  the  Commissioners  are  very  limited  5  for  in- 
stead of  having  powers  conferred  upon  them  co- exten- 
sive with  those  of  the  Attorney- General,  I  find  that  the 
only  power  that  they  have  of  suing,  is  "  for  the  reco- 
very of  every  charitable  donation,  devise,  or  bequest, 
intended  to  be  applied  in  Ireland^  which  shall  be  with- 
held, concealed  or  misapplied."  Then  the  words  which 
next  follow,  with  respect  to  what  the  Commissioners 
have  to  do,  remove  all  doubt,  if  there  had  been  any,  as 
to  what  their  powers  are,  because  they  are  "  to  apply 
the  same  (that  is,  the  money  which  they  are  seeking 
to  recover)  when  recovered,  to  charitable  and  pious 
uses.''  Therefore  the  right  of  suing  is  confined  to  sums 
of  money  which  they  are  to  receive.  Consequently,  as 
it  appears  to  me,  it  is  quite  clear  that  this  bill,  so  far  as  it 
seeks  the  removal  of  the  trustee,  is  not  authorized  by  the 
act  of  Parliament,  and  that  that  part  of  the  decree  which 
removes  the  appellant  from  being  trustee,  and  appoints 
a  new  trustee,  cannot  possibly  be  sustained.  It  is  unne- 
cessary therefore  to  enter  at  all  into  the  evidence  as  to 
whether  those  charges  are  supported,  although,  if  I  did  so, 
I  should  concur  with  the  observations  made  by  my  noble 
and  learned  friend  on  the  woolsack,  that  they  are  not. 

2h 


\ 


464  CASES  IN  THK  HOUSE  OF  LORDS. 

1849.  The  other  point  relates  to  the  sum  of  334/.  9s.  9d. 

Archbold  Now,  so  far  as  that  goes,  it  must  be  clearly  competent 
The  Com-  ^  ^^^  Commissioners  to  institute  this  proceeding,  be- 
"ch*^°u!bl  ^^  ^^®®  ^^  ^^  *  sum  of  money  which,  if  tliey  had  re- 
Bequests  for  covered  it,  then  they  would  have  applied ;  and  so  far  as 
that  goes,  there  was  jurisdiction  to  entertain  the  bill 
which  they  filed.  When  we  look  at  the  evidence,  I 
think  the  Lord  Chancellor  of  Ireland  has  come  to  a 
right  conclusion  upon  that,  because  having  weighed  that 
evidence,  he  comes  to  the  conclusion  that  there  has 
been  no  improper  withholding  of  the  money.  He  says 
there  has  been  no  improper  delay  in  establishing  the 
charity,  and  as  far  as  that  goes,  there  is  no  imputation 
whatever  upon  the  conduct  of  the  appellant.  In  the 
course  of  Mr.  BetheWs  reply,  it  seemed  to  me,  from 
^hat  was  thrown  out,  that  this  part  of  the  decree  was 
merely  consequential  upon  the  other  part  of  it,  by  which 
Mr.  Archbold  wdA  removed  from  being  trustee.  For  if 
the  Lord  Chancellor  of  Ireland  had  not  thought  that 
.  he  was  to  be  removed  from  the  office  of  trustee,  I  think 
there  could  have  been  no  decree  for  payment  of  this 
money.  It  seems  to  me  therefore,  that  the  12th  sect,  of 
the  act  gives  to  the  Commissioners  of  Charitable  Dona- 
tions and  Bequests  for  Ireland  the  power  to  sue  when 
money  has  been  withheld,  but  that  is  when  it  has  been 
improperly  withheld,  — retained  after  it  ought  to  have 
been  paid  over  and  accounted  for, — and  that  the  Lord 
Chancellor  of  Ireland  has  come  to  a  right  conclusion 
upon  this,  that  there  was  no  improper  withholding. 

I  concur  in  the  motion  that  has  been  made  by  my  noble 
and  learned  friend  on  the  woolsack,  that  the  decree 
should  be  entirely  reversed,  and  that  the  bill  should  be 
dismissed,  with  costs. 

The  decree  was  accordingly  reversed,  and  the  bill 
ordered  to  be  dismissed,  with  costs. 
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William  Smith  O'Brien        -     Plaintiff  in  Error.       m^^^io'ii 
Tkrbncr  Bellbw  Macmanus      Plaintiff' in  Error. 
The  QuBEN     .  -  -    Defendant  in  Error. 

An  ^Bation  upon  a  record  that  three  Judges  executed  a  HtghTreatmi. 
commissioQ  in  relation  to^^the  trials  of  prisoners,  to  try  Coovofln* 
whom  that  commission  was  issued,  is  an  affirmative  allega-  dictment. 
tion  of  their  authority  to  perform  that  duty>  and  is  not  jjutsofWU* 
rendered  uncertain  by  a  subsequent  statement  that  the  ne$ses, 
commission  was  directed  to  them  and  others.  p^^  ^^  abate* 

An  indictment,  charging  a  prisoner  in  Ireland  with  compass-  ment. 
ingy  &c.,  to  excite  insurrection  there,  and  to  levy  war,  and  jUiocutm. 
to  put  the  Queen  to  death,  and  charging  as  overt  acts 
assembling  with  others,  armed  with  weapons  to  excite  in- 
surrection and  to  levy  war,  is  not  an  indictment  founded 
on  the  57  Geo,  3,  c.  6.  Such  prisoner,  therefore,  is  not  en- 
titled, under  section  4  of  that  act,  to  the  benefit  of  the  sta- 
tutes 7  &  8  W.  III.,  c.  3,  and  7  Anne,  c.  21,  and  conse- 
quently is  not  entitled  to  a  copy  of  the  indictment,  and  to  a 
list  of  witnesses,  to  be  delivered  ten  days  before  the  trial. 

The  4th  sect,  of  the  57  Geo.  3,  c.  6,  extends  only  to  treasons 
made  or  declared  by  that  statute. 

Qiuere,  whether  the  objection  for  the  want  of  such  copy  and 
list  is  to  be  raised  by  plea  on  arraignment. 

The  36  Geo.  3,  c.  7,  having  been  passed  before  the  Union,  did 
not  bind  Ireland.  The  57  Geo.  3,  c.  6,  s.  1,  made  perpe- 
tual the  provisions  of  the  36  Geo.  3,  but  did  not  extend 
the  provisions  of  that  statute  to  Ireland. 

The  only  effect  of  the  11  &  12  Vict.,  c.  12,  was  to  extend  to 
Ireland  certain  of  the  provisions  of  the  36  Geo.  3,  made  per- 
petual by  the  57  Geo.  3,  but  not  to  extend  thither  the  pro- 
visions of  the  4th  section  of  the  last-mentioned  act,  which 
was  limited  to  treasons  made  or  declared  by  that  act. 

The  offence  of  levying  war  against  the  King,  declared  by  the 
25  £dw.  III.,  Stat.  5,  c.  2,  is  high  treason  in  Ireland  by 
the  effect  of  the  Irish  statute  10  Hen.  Vil.,  c.  22,  com- 
monly called  Poyning*s  Act,  by  which,  acts  which  were 
treason  in  England  under  the  statute  of  £dw.  III.,  were 
made  treason  in  Ireland. 

An  Allocutut,  whether  "  the  justices  and  commissioners  ought 
not  on  the  premises  and  verdict  aforesaid  to  proceed  to 
judgment"  against  the  prisoner,  is  sufficient.  The  form 
'^judgment  of  death,"  or  "judgment  to  die,"  is  surplusage. 

Thksb  were  cases  in  which  writs  of  error  had  been 
brought  upon  judgments  pronounced  by  the  Court  of 
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1849.         Queen's  Bench  in  Ireland  against  the  two  plaintifTs  in 

O'Brien      error  respectively,  on  charges  of  high  treason.     There 

am  anot  er    j^^^j  j^^^j^  ^  special  commission  issued  into  the  county 

The  Qukbn.    of  Tipperary  in  the  month  of  September  1848,  to  try 

certain  prisoners  then  in  the  jail  of  that  county.  The 
two  plaintifls  in  error  were  among  those  piflPhers, 
and  indictments  for  high  treason  were  preferred 
against  them. 

They  were  tried  before  Lord  Chief  Justice  Black* 
bume.  Lord  Chief  Justice  Dohertt/j  and  Mr.  Justice 
Moorej  three  of  the  commissioners  named  in  the  com- 
mission. 

The  caption  of  the  indictment  was  in  each  case  in 
the  following  form : — 

County  of  Tipperary  ,\^i&  it  remembered^  That  at  a  Special 
to  wit.  J  SessioDS  of  Oyer  and  Terminer,   and 

general  gaol  delivery  holden  in  and  for  the  county  of  Tippe- 
rary, at  Clonmel,  in  the  said  county  of  Tipperary,  on  Thursday 
the  2]8t  day  of  September,  in  the  twelfth  year  of  the  reign  of 
our  Sovereign  Lady  Queen  Victoria,  and  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  forty-eight,  before  the 
Right  Honourable  Francis  Blackburne,  Chief  Justice  of  her 
Majesty's  Court  of  Chief  Place  in  Ireland,  the  Right  Honour- 
able John  Doherty,  Chief  Justice  of  her  Majesty's  Court  of 
Common  Pleas  in  Ireland,  and  the  Right  Honourable  Richard 
Moore,  fourth  Justice  of  her  Majesty's  Court  of  Chief  Piace  in 
Ireland,  Justices  and  Commissioners  of  our  said  Lady  the 
Queen,  of  Oyer  and  Terminer,  within  our  said  county  of  Tip- 
perary, nominated  and  appointed  to  enquire  into,  hear»  and 
determine  all,  and  all  manner  of  treasons,  murders,  man- 
slaughters, burnings,  felonies,  robberies,  crimes,  contempts, 
offences,  transgressions,  evil  doings,  and  matters  and  things 
whatsoever,  by  whomsoever  done,  committed,  or  perpetrated 
within  the  said  county  of  Tipperary,  as  well  against  the  peace 
and  the  common  law  of  Ireland,  as  against  the  form  and  effect 
of  any  statute  or   statutes,  acts,  ordinances,  or   provisions 
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theretofore  made,  ordained  or  confirmed,  and  also  nominated         1849. 
and  appointed,  from  time  to  time,  as  need  should  be,  to  de-       O'Buibm 
liver  the  gaols  of  our  said  Lady  the  Queen,  of  the  said  county    an4  unotlier 
of  Tipperary  of  all  prisoners  and  malefactors  therein,  saving  j^g  Qubbm. 
to  our  said  Lady  the  Queen  all  amerciaments  thence  arising 
and  accruing,  being  by  virtue  of  a  commission  under  letters 
patent  of  our  said  Lady  the  Queen,  under  the  Great  Seal  of 
that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
called  Ireland^  bearing  date  at  Dublin,  the  first  day  of  Septem- 
ber, in  the  twelfth  year  of  the  reign  of  our  said  Lady  the 
Queen,  to  them  the  said  Francis  Blackbume,  John  Doherty, 
and  Richard  Moore,  and  others,  in  the  said  letters  named, 
directed  by  the  oaths  of,  &c.  (the  names  of  the  grand  jury)  ^ 
it  is  presented  in  manner  following,  that  is  to  say,  &c. 

The  indictment  against  0*Brien  contained  six  (a) 
counts^  after  setting  forth  which,  the  record  went  on  to 

(a)  The  first  five  counts  charged  the  prisoner  with  the  of- 
fence, at  different  times  and  places,  of  levying  war  against  the 
Queen.  The  sixth  count  charged  that  the  said  William  Smith 
O'Brien  (and  others  named),  being  subjects,  on  the  seven- 
teenth day  of  July,  in  the  twelfth  year  of  the  reign  aforesaid, 
and  on  divers  other  days,  between  that  day  and  the  thirtieth 
day  of  the  same  month  of  July,  with  force  and  arms  at,  &c., 
maliciously  and  traitorously  among  themselves,  and  together 
with  divers  other  false  traitors,  whose  names  are  to  the  said 
jurors  unknown,  did  compass,  imagine,  and  intend  to  move 
and  excite  insurrection,  rebellion,  and  war  against  our  said 
Lady  the  Queen  within  this  realm,  and  to  subvert  and  alter  the 
legislature,  rule,  and  government  now  duly  and  happily  estab- 
lished within  this  realm,  and  to  bring  and  put  our  said  Lady  the 
Queen  to  death,  and  the  said  compassing,  imagination,  inven- 
tion, device,  and  intention,  did  then  and  there  express,  utter, 
and  declare  by  divers  overt  acts  and  deeds,  hereinafter  men- 
tioned, that  is  to  say,  in  order  to  fulfil,  perfect,  and  bring  to 
effect  their  most  wicked  treason  and  treasonable  compassing, 
imagination,  invention,  device,  and  intention  aforesaid,  they,, 
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1849.        shew  continuances  by  adjournment  to  the  22d  and  23d, 

O'Bribn      and  thence  to  the  28th  of  September,  on  which  day 

and  another    .^  ^^^^^  ^j^^^  O'Brien  was  brought  to  the  bar,  and 

The  Qubbn.  ^fter  hearing  the  indictment  read,  and  being  asked  how 

the  said  W,  8,  O'Brien  &c.,  as  such  false  traitors  as  aforesaid, 
on  the  said  seventeenth  day  of  July,  in  the  twelfth  year  of 
the  reign  aforesaid,  and  on  divers  other  days  between  that  day 
and  the  thirtieth  day  of  the  same  month  of  July,  with  force 
and  arms  at»  &c.,  maliciously  and  traitorously  did  assemble, 
meet,  consult,  and  conspire  amongst  themselves,  and  together 
with  divers  other  fedse  traitors,  whose  names  are  to  the  said 
jurors  unknown,  to  devise,  arrange,  and  mature  plans  and 
means  to  stir  up,  raise,  make  and  levy  insurrection,  rebellion, 
and  war  against  our  said  Lady  the  Queen  within  this  realm, 
and  to  subvert  and  destroy  the  constitution  and  government  of 
this  realm,  as  by  law  established,  and  so  to  bring  and  put  our  said 
Lady  the  Queen  to  death.  And  further  in  order  to  fulfil,  per- 
fect, and  bring  to  effect,  their  most  wicked  treason,  and  trea- 
sonable compassing,  imagination,  invention,  device  and  in- 
tention aforesaid,  they  the  said  fF.  S.  O'Brien  &c.,  on  the 
said  seventeenth  day  of  July,  in  the  twelfth  year  of  the  reign 
aforesaid,  and  on  divers  other  days  between  that  day  and  the 
said  thirtieth  day  of  the  same  month  of  July,  with,  &c.,  mali- 
ciously and  traitorously  did  arm  themselves  with,  and  bear  aud 
carry  certain  weapons,  &c.,  with  intent  to  associate  themselves 
with  divers  other  false  traitors,  armed,  &c.,  whose  names  are 
to  the  said  jurors  unknown,  for  the  purpose  of  raising,  levying 
and  making  public  insurrection,  rebellion,  and  war  against 
our  said  Lady  the  Queen,  and  of  committing  and  perpetrating 
a  cruel  slaughter  of,  and  amongst  the  faithful  subjects  of  our 
said  Lady  the  Queen  within  this  realm,  and  to  bring  and  put 
our  said  Lady  the  Queen  to  death.  And  further,  in  order  to 
fulfil,  &c."  Several  other  overt  acts  were  then  set  out,  all  of 
which  consisted  of  attempts  to  levy  war,  and  of  levying  war, 
by  firing  at  the  constables,  and  obstructing  the  marching  of 
troops,  the  acts  charged  being  in  fact  those  which  had  been 
previously  stated  in  the  first  five  counts  of  the  indictment. 
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he  would  acquit  himself  thereof,  he  pleaded  in  abate-         i®4^« 

ment  as  follows  :  O'Bribn 

and  another 
"  He,  the  said  William  Smith  O'Brien,  says  that  he  ought  9. 

not  to  be  compelled  now  to  answer  the  same,  because  he  saith   *  "■  Qubmh. 

that  by  the  indictment  aforesaid,  he  the  said  William  Smith 

O^Brien  is  charged  and  indicted  for,  amongst  other  offences, 

compassing,  imagining,  and  intending  to  put  our*  Lady  the 

Queen  to  death,  and  that  by  the  statutable  enactments  in  that 

case  made  and  provided  and  now  in  force  in  this  realm,  every 

person  indicted  for  compassing,   imagining,  and  intending 

death  or  destruction  to  our  Lady  the  Queen,  is  entitled  to  have 

delivered  to  him  ten  days  before  his  trial,  and  in  presence  of 

two  or  more  creditable  witnesses,  a  copy  of  the  indictment,  and 

at  the  same  time  a  list  of  the  witnesses  to  be  produced  on  the 

trial  for  proving  the  said  indictment,  mentioning  the  names, 

professions,  and  places  of  abode  of  the  said  witnesses.     And 

the  said  William  Smith  O'Brien  says  that  the  indictment 

aforesaid  was  found  a  true  bill  of  the  jurors  aforesaid  on  ThurS' 

day  the  twenty- first  day  of  September  instant ;  and  that  on 

the  said  Thursday,  the  twenty»first  day  of  September  instant, 

a  copy  of  the  said  indictment  was  delivered  to  him  the  said 

William  Smith  O^Brien  in  open  court,  but  that  no  list  of  the 

witnesses,  or  of  any  witnesses  or  witness  to  be  produced  on  the 

trial  for  proving  the  said  indictment^  was  then  or  at  any  time 

since  delivered  to  him  the  said  William  Smith  O^Brien,     And 

the  said  William  Smith  O'Brien  says  that  ten  days  have  not 

elapsed  since  the  delivery  to  him  the  said   William  Smith 

O'Brien  of  the  indictment  aforesaid,  and  this  he  the  said  ff^t/- 

liam  Smith  O'Brien  is  ready  to  verify ;  wherefore  he  prays 

judgment,  and  that  he  may  not  be  compelled  now  to  answer 

the  said  indictment,  and  so  forth." 

The  Attorney-General  demurred  to  this  plea  in  abate- 
ment, and  the  prisoner  having  joined  in  demurrer^  the 
Court  held  the  plea  insufficient.  O'Brien  then  pleaded^ 
Not  Guilty.  The  usual  award  of  a  venire  was  made, 
and  O'Brien  then  challenged  the  array.  A  plea  to  this 
challenge  to  the  array,  a  replication,  and  a  rejoinder 
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1849.         followed,  and  issue  being  joined,  triers  were  appointed 

O'Bribn      and  sworn,  and  the  triers  having  found  against  the 

aa    anoijer    challenge,  judgment  disallowing  it  was  given.     The 

'J  UK  Queen,  jury  panel  was  then  called,  and  ten  jurors  were  sworn, 

after  which  O'Brien  challenged  peremptorily  twenty 
names,  and  these  challenges  were  allowed.  He 
then  challenged  a  twenty- first  name  peremptorily,  but 
the  Attorney- General  objected  to  this  twenty-first 
peremptory  challenge  as  being  more  than  the  law 
allowed,  and  the  challenge  was  overruled.  The  jurors 
were  then  all  sworn,  and  the  trial  having  proceeded,  a 
verdict  of  Guilty  was  taken  upon  each  of  the  first  five 
counts  of  the  indictment,  but,  as  to  the  sixth  count, 
O'Brien  was  pronounced.  Not  Guilty.  The  record 
proceeded  thus  : — 

"  Upon  which  it  is  demanded  of  him,  the  said  William  Smiih 
O'Brien,  whether  be  now  hath  anything  to  say  for  himself 
wherefore  the  said  justices  and  commissioners  ought  not,  upon 
the  prembes  and  verdict  aforesaid,  to  proceed  to  judgment 
against  him  the  said  Wiilium  Smith  O'Brien,  for  the  said 
treasons  in  the  said  first,  second,  third,  fourth,  and  fifth  counts 
of  the  said  indictment  above  specified  and  alleged,  who 
nothing  further  says  than  he  had  before  said.  Whereupon  all 
and  singular  the  premises  being  seen,  and  by  the  said  justices 
and  commissioners  here  fully  understood,  it  is  considered 
and  adjudged  by  the  court  here,  &c.," 

And  sentence,  in  the  usual  form,  was  pronounced; 
such  sentence  being  distinctly  repeated  as  to  each  of 
the  five  counts  on  which  O'Brien  had  been  convicted. 
O'Brien  thereupon  assigned  error  in  the  Court  of 
Queen's  Bench  in  Ireland  (a),  but  judgment  was  given 

(tt)  The  errors  assigned  were  these; — That  in  the  record 
and  proceedings  aforesaid,  and  also  in  the  giving  of  the  judg- 
ments aforesaid,  there  is  manifest  error  in  this,  to  wit,  that  by 
the  record  aforesaid,  it  appears  that  judgment  was  given  upon 
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for  the  crown.      O'Brien  then   brought  the   present         1849. 
writ  of  error.  O'Brien 

The  proceedings  in  the  case  of  Macmanus  were  the    *"   *^*^   *' 
same  as  in  that  of  O'Brien^  except  that  the  days  of  1'h»  Qubbn. 

the  record  aforesaid,  for  our  said  Lady  the  Queen ;  whereas 
by  the  laws  of  this  realm  judgment  ought  to  have  been  given 
thereupon  for  the  said  William  Smith  0*£ri€n,  and  against 
our  said  Lady  the  Queen,  and  therefore  &c.  Also,  that  it 
does  not  appear  by  the  record  aforesaid,  that  the  justices  afore- 
said, by  whom  the  said  indictment  was  taken,  and  before 
whom  the  same  was  tried,  were  duly  authorised  in  that  behalf 
to  take  or  try  the  same,  and  therefore  &c.  Also,  that  by  the 
record  aforesaid  it  appears  that  the  letters  patent  in  said  re- 
cord mentioned,  appointing  and  nominating  justices  and  com- 
missioners of  oyer  and  terminer  and  gaol  delivery  for  the 
said  county  of  Tipper ary,  were  directed  to  the  justices,  by 
whom  the  said  indictment  was  taken,  and  others  in  said  letters 
patent  named,  but  it  does  not  appear  in  or  by  said  record  that 
any  power  or  jurisdiction  was  given  to  any  number  of  the  jus- 
tices and  commissioners,  to  whom  the  said  letters  patent  were 
directed,  less  than  the  whole  number  of  the  said  justices  and 
commissioners,  to  take  indictments,  or  to  hear  and  determine 
the  offences  in  said  indictment  charged,  and  yet  by  the 
record  aforesaid  it  appears  that  said  indictment  was  taken 
by  and  tried  before  three  only  of  the  justices  and  commission- 
ers to  whom  the  said  letters  patent  were  directed,  and  there- 
fore, &c.  Also,  that  it  does  not  appear  by  the  record  aforesaid 
that  the  justices  aforesaid,  by  whom  the  said  indictment  was 
taken,  were  duly  or  at  all  in  manner  by  law  required  assigned 
to  hear  and  determine  offences  within  the  said  county  of  Tip- 
perary,  or  to  deliver  the  gaols  of  the  said  county,  and  there- 
fore, &c.  Also,  that  it  does  not  appear  by  the  record  aforesaid 
that  the  said  indictment  was  found  by  the  jurors  aforesaid  a 
true  bill  by  and  upon  the  oaths  and  testimony  of  two  lawful 
witnesses,  pursuant  to  the  statutable  enactments  in  such  case 
made  and  provided,  and  therefore,  &c.  Also,  that  by  the  re- 
cord aforesaid  it  appears  that  judgment  was  given  for  our  said 
Lady  the  Queen  against  the  said  William  Smith  O'Brien  upon 
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1849.  adjournment  were  more  numerous,  as  O'Brien  was  tried 

O'Bribk  first,  and  the  adjournments  were  made  from  time  to 

^^  time  during  bis  trial ;  and  also  that  in  the  assignment  of 

Thk  Qvssn.  errors  in  the  Court  of  Queen's  Bench  in  Ireland^  Mae- 

each  and  every  of  the  first  five  counts  of  the  said  indictment, 
whereas  by  the  laws  of  this  reahn  judgment  shoold  have  been 
given  for  the  said  William  Smith  (XBrien  upon  each  of  the  said 
first  five  counts,  each  of  the  first  five  counts  being  insufficient  in 
law  to  warrant  judgment  thereon  for  our  said  Lady  the  Queen 
against  the  said  William  Smith  O'Brien,  and  therefore,  &c. 
AlsOf  that  judgment  was  given  for  our  said  Lady  the  Queen 
upon  the  demurrer  put  in  by  her  Majesty's  Attorney- General 
to  the  plea  pleaded  by  the  said  William  Smith  O'Brien  on  the 
28th  day  of  September  aforesaid,  whereby  he  the  said  WilUam 
Smith  O'Brien  prayed  judgment  whether  he  should  be  com- 
pelled then  to  answer  the  said  indictment ;  whereas  by  the 
laws  of  this  realm  judgment  should  have  been  given  upon  the 
said  demurrer  for  the  said  William  Smith  O'Brien,  and  there- 
fore, &c.     Also,  by  the  record  aforesaid  it  appears  that  a  copy 
of  the  indictment  aforesaid  was  not  delivered  to  him  the  said 
William  Smiih  O'Brien  ten  days  before  his  trial  upon  said 
indictment,  pursuant  to  the  statutable  enactments  in  that  be- 
half made  and  provided,  and  therefore,  &c.     Also,  that  by  the 
record  aforesaid  it  appears  that  no  list  of  the  witnssses,  or  of 
any  witnesses  or  witness  to  be  produced  on  the  trial  for  proving 
the  said  indictment  was  delivered  to  him  the  said  William 
Smiih  O'Brien  ten  days  before  his  trial,  upon  the  indictment 
aforesaid,  pursuant  to  the  statutable  enactments  in  such  case  in 
that  behalf  made  and  provided,  and  therefore,  &c.     Also,  that 
it  does  not  appear  by  the  record  aforesaid  that  any  precept  or 
writ  for  the  return  of  the  jurors,  who  passed  upon  him  the 
said  William  Smith  O'Brien,  was  in  that  behalf  issued  to  the 
sheriff  of  the  said  county  of  Tipperary,  and  therefore,  &c. 
Also,  that  it  appears  by  the  record  aforesaid  that  the  venire  fa^ 
cias  juratores  awarded  to  the  sheriff  of  the  said  county  of 
Tipperary  by  the  justices  aforesaid,  was  not  a  proper  ventre 
facias  juratores  in  that  behalf,  and  conformable  to  the  atatu- 
table  enactments  in  such  case  made  and  provided,  and  there- 
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tnanus  did  not  allege  that  he  did  not  receive  a  copy  of        1B49. 
the  indictment  in  due  time,  nor  that  a  peremptory      O'Bribn 
•challenge  made  by  him  of  more  then  twenty  jurors  had    *"   *°**^  ^^ 
been  rejected,  nor  that  a  particular  challenge  to  an  Thb  Qubbm. 
individual  juror  was  improperly  rejected. 

The  cases  came  on  to  be  heard  before  Lord  Cot- 
tenham  (the  Lord  Chancellor)^  Lords  Lyndhurst, 
Brougham,  Campbell,  and  other  Lords. 

The  Judges  who  were  in  attendance  on  the  House 
were,  Lord  Chief  Justice  Wilde,  Lord  Chief  Baron  Pol' 
lock.  Justices  Patteson,  Wightmariy  Cresswell,  Erie, 
and  TFilliams,  and  Barons  P^irke^  Rolfe,  and  PlalL 

Sir  F.  Kelly,  Mr.  Napier^  Sir  Colman  O'Loghlen, 

fore,  &c.     Also,  that  by  the  record  aforesaid  it  appears  that 
the  challenge  of  him  the  said  William  Smith  O'Brien  to  South' 
cote  Mansergh,  one  of  the  jurors  aforesaid,  who  passed  upon 
him  the  said  WiUiam  Smith  O'Brien  on  the  indictment  afore- 
said, was  disallowed  by  the  said  justices  and  commissioners, 
whereas  by  the  laws  of  this  realm  said  last-mentioned  challenge 
ought  to  have  been  allowed,  and  therefore,  &c.     Also,  that  it 
does  not  appear  by  the  record  aforesaid  that  the  verdicts  above 
given  upon  the  said  first  five  counts  of  the  said  indictment  re- 
spectively, or  any  of  them,  were  or  was  found  upon  the  oaths 
and  testimony  of  two  lawful  witnesses,  and  therefore,  &c. 
Also,  that  it  does  not  appear  by  the  record  aforesaid,  that  it 
was  demanded  of  him  the  said  WiUiam  Smith  O'Brien,  in 
manner  in  hke  cases  used  and  accustomed  and  by  law  required, 
what  he  had  to  say  why  execution  should  not  be  awarded 
against  him,  and  therefore  in  that  there  is  manifest  error* 
There  is  also  error  in  this,  to  wit,  that  the  judgment  afore- 
said in  manner  and  form  as  the  same  is  also  given,   is  insuf- 
ficient in  law,  and  therefore,  &c.     Also,  that  the  process  and 
proceedings  aforesaid,  in  manner  and  form  as  the  same  are 
above  set  forth,  are  not  sufficient  in  law  to  warrant  the  judg- 
ments aforesaid  given  against  him  the  said  William  Smith 
O'Brien,  and  therefore,  &c. 
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1849.         and  Mr.  MacMahon  appeared  for  Mr.  Smith  0*Brien, 

O'Brikn      and  Mr.  Segar  and  Mr.  O'Callaghan  for  Mr.  Mac- 

and  auother 

j,^  manus. 

Th«  QuBiir.       The  Attorney-General^  the  Attomey-Gentrat  for 

Irelandy  Mr.  TFelsby^  and  Mr«  Peacock,  appeared  for 

the  Crown. 

It  was  proposed  by  the  counsel  for  the  plaintiffs  in 
error,  that  they  should  first  be  heard  in  their  respective 
cases,  that  the  counsel  for  the  Crown  should  then  be 
heard  in  answer,  and  that  the  first  counsel  for  the 
plaintiffs  in  error  should  then  reply,  leaving  open  the 
question  (which  it  was  at  that  time  said  the  Attorney- 
General  intended  to  raise)  as  to  the  Attorney- Generars 
right  to  a  final  reply  on  the  whole  case.  This  proposal 
was  assented  to  on  the  other  side. 

The  Lord  Chancellor  intimated  that  the  Lords  con- 
sented to  this  arrangement,  but  obsen^ed  that  what  was 
now  done  was  to  be  considered  as  done  by  consent, 
and  was  not  to  be  treated  as  a  precedent. 

Sir  F.  Kelly  and  Mr.  Napier  for  the  plaintiff  ia 
error,  fFilliam  Smith  O'Brien. 

There  are  four  objections  to  the  judgment  of  the  Court 
of  Queen's  Bench  in  Ireland.  The  first  is,  that  by  the 
caption,  it  does  not  appear  that  there  was  any  jurisdic- 
tion in  tiie  Judges,  before  whom  the  prisoner  was  tried 
and  convicted,  so  to  try  and  convict  him,  but,  on  the 
contrary,  on  the  true  legal  construction  of  this  instru- 
ment, it  appears  that  they  had  no  jurisdiction.  Se- 
condly, that  the  plea  pleaded  by  the  prisoner,  in  which 
he  claimed  to  have  the  benefit  of  the  statutes  of  fftl- 
Ham  and  olAnnCj  so  far  as  those  statutes  require  a  copy 
of  the  indictment  and  a  list  of  the  witnesses  to  be  de- 
livered a  certain  time  before  the  trial,  was  improperly 
overruled   on   demurrer,  whereas  the  demurrer  itself 
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ought  to  have  been  overruled.    Thirdly,  that  by  the         1849. 
€ffect  of  the  IHsh  Act,  called  Poyning's  Act,  the  sta-      O'Brien 
tute  of  Edward  III.,  regarding  treasons,  was  not  made  ^^^^  *'' 

applicable  to  Ireland.  That  objection  related  to  the  The  Quben. 
first  five  counts  of  the  indictment,  and  if  it  is  well 
founded,  then  there  is  nothing  to  warrant  the  charge 
of  a  levying  of  war  in  Ireland  as  an  act  of  high  treason 
under  the  statute,  and  the  conviction  which  was  pro 
nounced  on  those  counts  alone  cannot  be  sustained* 
Fourthly,  that  the  form  of  the  allocutus^  or  entry  on 
the  record,  of  calling  on  the  prisoner  to  say  why  sen- 
tence should  not  be  passed  on  him,  was  defective  for 
not  containing  the  words  "  of  death."  There  had 
been  a  point  raised  in  the  Court  below,  as  to  the  chal- 
lenge to  the  array,  but  that  will  not  now,  on  behalf  of 
the  plaintiff  in  error,  be  insisted  on. 

As  to  the  first  point.  The  caption,  if  taken,  as  it 
must  be  taken,  to  contain  a  true  statement  of  the  pro- 
ceeding before  the  Court,  shews  that  there  was  no  ju- 
risdiction to  try  this  prisoner.  Whatever  is  necessary 
to  shew  jurisdiction  must  be  specifically  expressed.  This 
is  especially  so  in  the  case  of  treason,  where  even  the 
names  of  the  jurors  must  be  set  forth  ;  fFilliams* 
Saunders  (a).  The  commission  under  which  the 
trial  took  place  was  directed  to  at  least  five  persons, 
to  three  who  were  named  on  the  record,  and  to  two 
others.  The  authority  given  to  the  commissioners 
was  therefore  vested  in  these  five.  The  commission 
did  not  contain  any  quorum  clause,  under  which  a 
smaller  number  than  the  whole  would  have  authority  to 
hear  and  determine  the  matters  in  question.  The  whole 
five  persons  were  therefore  alone  entitled  to  exercise 
this  authority.    A  quorum  clause  cannot  be  presumed 

(a)   1  Wma.  Saund.  249  a,  note  a. 
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1849.        in   a  special  commission.      There   have   been   cora- 

O'Brien      missions  without   it ;  nor  can  it  be  imported  into  this 

and  another    particular  commission.     But  if  it  could,  still  there  is 

Thk  Qubsn.  nothiug  to  shew  what  might  be  the  number  constituting 

the  quorum^  whether  four,  or  three,  or  two,  or  one. 
This  cannot  be  matter  of  speculation,  for  the  commis- 
sion itself  contains  no  authority  as  to  any  less  number 
than  the  whole,  and  no  argument  can  be  drawn  from 
the  commissions  of  assize,  for  they  always  contain  a 
clause  giving  authority  to  ^^  you  or  any  one  or  more  of 
you,"  and  consequently  vest  ample  authority  in  any 
one  of  the  commissioners  named. 

The  principle  applicable  to  this  discussion  cannot  be 
disputed.  It  is  asserted  on  the  part  of  the  Crown  that 
the  record  cannot  be  contradicted,  llie  plaintiff  in 
error  admits  this ;  but  what  is  the  consequence  ?  That 
the  commission,  being  directed  to  five  persons,  must  be 
excuted  by  all  of  them  together ;  for  the  record  itself 
shews  that  to  them,  aind  not  to  more  nor  to  less,  had  this 
special  authority  been  confided.  The  record  also  shews 
that  only  three  out  of  the  five  did  in  fact  execute  the 
commission.  If  so,  then  the  trial  appears  to  have  ta- 
ken place  before  a  body  not  authorised  to  try ;  for  the 
persons  exercising  such  an  authority  must  be  shewn  to 
have  received  it ;  The  King  v.  Alkhison  (A).  It  is 
not  necessary  for  the  plaintiff  in  error  to  shew  that 
the  other  commissioners  were  not  there.  All  the  five 
were  nominated,  and  less  than  five  could  not  lawfully 
exercise  the  special  power  thus  confided  to  the  whole 
number.  This  argument  may  be  illustrated  by  re- 
ference to  arbitrations.  Suppose  a  case  is  referred,  and 
there  are  two  arbitrators,  A.  B.  and  C.  D. ;  the  award 
would  recite  the  appointment  of  the  two,  but  the  mo- 

{h)  1  Wms.  Saund.  248  a,  n.  1. 
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ment  it  went  on  to  declare  that  A.  B.  alone  had  taken         1849. 
on  himself  the  burden  of  the  arbitration^  there  would      O'Brixn 
be  a  clear  want  of  authority^  and  the  award  made  by    "*   *°®   ^^ 
him  alone  would  be  bad.  Thb  Qubbn. 

It  will  be  contended  on  the  other  side  that  it  is  con- 
sistent with  the  commission  being  directed  to  the 
three  with  two  others,  that  it  may  have  vested  a 
separate  authority  in  each  of  the  commissioners.  That 
argument  cannot  be  supported  without  presuming  the 
existence  of  a  quorum  clause,  which  cannot  be  pre- 
sumed here.  Nor  is  there  anything  which  shews  that 
the  authority  thus  conferred  is  a  joint  and  several 
authority,  and  without  such  a  presumption  there  is 
nothing  to  warrant  the  exercise  of  any,  by  any  num- 
ber less  than  by  the  whole. 

The  authority  must  not  only  be  exercised  by  the 
proper  persons^  but  the  caption  must  itself  shew  ju- 
risdiction in  those  persons;  J3ficc;/i'«  Abridgment  (c). 
It  is  there  said  that  *^  the  caption  of  an  indictment 
is  no  part  of  the  indictment  itself,  but  is  the  style 
of  the  preamble,  or  return^  that  it  is  made  from  an 
inferior  court  to  a  superior ;''  and  *^  every  caption  of 
an  indictment  must  shew  that  it  was  taken  before  a 
Court  which  has  a  proper  jurisdiction ;  and  therefore 
if  it  shews  only  that  it  was  taken  before  J.  S.,  stew- 
ard, without  shewing  to  whom  he  was  steward,  or  in 
what  Court,  it  is  insufficient.'^  Other  instances  are 
there  given  to  the  same  effect.  The  particularity 
with  which  a  caption  must  be  framed  is  shewn  by 
Lord  Coke  (d),  and  by  Hawkins  (e)  and  Hale  (/) ; 

(c)  Tit.  **  Indictment  I."         (e)  2  Hawk.  c.  25.  a.  121. 

(d)  4  Inst.  c.  28,  pp.  161,       (/)  2  Hale  P.  C.  cc.  23, 
162,  and  164.  166,  167. 
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1849.         by  jj^g  i^g^  ^f  ^yijom  the  distinction   is  clearly  taken 

O'Bribn      between  the  caption  of   an  indictment   preferred  be- 
and  another     -  _    _,  ^  ^  r,      •  , 

„.  fore  a  general  Court  of  Quarter  Sessions^  where  there 

HI  HuBEH.  jg  ^  general  authority  to  determine  by  law,  and  a 
caption  in  a  proceeding  under  an  act  of  Parliament, 
or  other  special  authority,  where  the  particular  au- 
thority must  be  shewn,  in  order  to  warrant  the  pro- 
ceeding. 

The  precedents  which    are   to   be   found    in    Lord 
Coke  {g)f  in  the  reports  of  Layer's  Case  (A),  and  of 
The  King  v.  Cellers  (t),  establish  both  the  rule  and 
the  distinction  as  already  stated.     The  case  of  J?ar- 
ton  V.  Sadock  (j)   is  a  strong  authority  to  the  same 
effect.    There  ^*  upon  the  return  of  a  commission  to 
certify  the  Court  of  some  proceedings,  the  case  ap- 
peared   to    be    this :    the   writ    was   directed    unto 
eight  nominatim;    seven  of  them  only  certified,  and 
whether   this  was    good   or   not  was   the   question." 
The  case  was  fully  argued,  and   the   report  goes  on 
thus:  ^*  Yelverton   and    fFtlliamSf  justices,   and    the 
whole  Court  agreed  with  them  herein,  that  the  power 
here  given  to  the  eight   persons    named  in  the  writ, 
is  a  joint  power,  and  not  a  several,  and  so  ought  to 
be  pursued  by  them  in  their  return ;  and  the  same  is  not 
to  be  otherwise,  unless  it  is  so  set  down  and  specified, 
and  shewed,  in  certain,  their  power  to  be  joint  and 
several,  otherwise  it  shall  not  be  so  construed  to  be 
joint  and  several,  but  only  joint,  and  so  it  is  here  in 
this  principal  case,  the  writ  being  directed  to   eight, 
and  seven  of  them  only  make  the  return,  this  return  is 
not  good,  and  so  was  the  opinion  of  the  whole  Court 

(g)  4  Inst.  cc.  28,  162.  (t)   1  Siderf.  367. 

{h)  Foster's  Or.  Uw,  3-4.        (j)  1  Buls.  105. 
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clearly.     '  Fleming,  C.  J.— If  a  writ  of  diem  clausit         1849. 
extremum  be  directed  unto  three,  and  be  executed  but  by      O'Brien 
two  of  them  (unless  it  be  expressed  specially  in  the  writ  ^^ 

that  the  same  may  be  executed  by  them  all  three,  or  by  '^^^  Qobbn. 
any  two  of  them),  this  is  not  good,  and  so  it  shall  be  in 
all  such  special  commissions ;  they  ought  to  be  specially 
executed  according  to  t^ie  commission  to  them  direc- 
ted, and  they  are  not  to  vary  at  all  from  it*'  And  so, 
in  this  principal  case^  the  whole  Court  agreed  clearly 
that  the  return  here  made  by  seven,  the  writ  being  di- 
rected unto  eight,  is  no  good  return,  but  all  the  eight 
ought  to  have  joined  in  this  return.**  The  rule  thus 
stated  must  govern  the  present  case,  and  the  distinc- 
tion already  noticed  does  but  enforce  the  rule  where 
the  authority  given  is  specially  created. 

Then  as  to  the  second  matter  of  error.  The  pri- 
soner was  entitled  by  certain  statutes  to  the  delivery  to 
him  of  a  copy  of  the  whole  indictment  and  a  list  of  the 
witnesses^  ten  days  before  the  trial.  He  did  receive  a 
copy  of  the  indictment,  but  only  five,  and  not  ten  days 
before  the  trial,  and  he  did  not  receive  any  list  of  wit- 
nesses whatever.  He  has  therefore  been  unduly  tried, 
and  the  judgment  against  him  must  consequently  be 
reversed. 

This  objection  divides  itself  into  two  branches,  first, 
whether  the  statutes  7  &  8  W.  3,  c.  3,  and  7  Anne, 
c.  21,  apply  to  Ireland,  and  next,  whether  the  objection 
was  properly  raised  by  plea  in  the  Court  below.  As 
to  the  first,  the  7  &  8  W.  3,  c.  3,  s.  1,  enacts  that  per- 
sons indicted  for  high  treason  shall  have  a  copy  of  the 
indictment,  five  days  before  the  trial.  The  7  Anne^ 
c.  21,  s.  11,  extending  and  enlarging  the  provisions  of 
that  statute,  gave  to  such  persons  the  right  to  have 
delivered  to  them  a  list  of  witneses  intended  to  be  pro- 

2  I 


480  CASKS  IN  THE  HOUSE  OF  LORDS. 

1849.        daced  in  support  of  the  charge,  and  also  a  copy  of  the 

O'Brixk      indictment,  the  two  things  to  be  delivered  at  the  same 
and  anolbcr     ^.^^^  ^^j  ^^^  ^^^^  ^^^^^^  ^j^^  ^^^^ 

Thb  Qi'KEN.       ^g  these  statutes  gire  certain  advantages  to  persons 

accused  of  treason,  it  is  necessary  to  sec  what  were  trea- 
sons in  Ireland.  On  that  subject,  the  general  effect 
of  the  statutes  is  this :  The  25  Edw.  3,  stat.  5,  c.  3,  de- 
clares, among  other  things,  that  it  shall  be  high  treason 
*'  when  a  man  doth  compass  or  imagine  the  death  of  our 
Lord  the  King,  or  of  our  Lady  his  Queen,  or  of  their 
eldest  son  and  heir,  or  if  a  man  do  levy  war  against  our 
Lord  the  King  in  his  realm,  or  be  adherent  to  the 
King's  enemies  in  his  realm,  giving  to  them  aid  and 
comfort  in  the  realm  or  elsewhere/' 

The  36  Geo.  3,  c.  7*  for  the  first  time  constituted 
certain  acts,  the  chief  of  which  was  any  attempt  against 
the  person  of  the  Sovereign,  to  be  treason*  That  sta- 
tute was  intended  to  continue  only  for  a  limited  period, 
but  it  was  made  perpetual  by  the  57  Geo.  3,  c.  (i,  on 
the  fourth  section  of  which  (a),  the  objection  now 

(a)  57  Geo.  3,  c.  6,  s.  4»  enacts.  That  all  and  every  person 
and  persons  that  shall  at  any  time  be  accused^  or  indicted,  or 
prosecuted  for  any  offence  made  or  declared  to  be  high  treason 
by  this  act,  shall  be  entitled  to  the  benefit  of  the  act  made  in 
the  seventh  year  of  his  late  Majesty  Kiog  William  the  Third, 
entitled  "  An  Act  for  regulating  of  Trials  in  cases  of  Treason 
and  Misprision  of  Treason,"  and  also  the  provisions  made  by 
another  act,  passed  in  the  seventh  year  of  her  late  Majesty 
Queen  Anne,  entitled  "  An  Act  for  improving  the  Union  of 
the  two  Kingdoms,"  save  and  except  io  cases  of  high  treason 
in  compassing  or  imagining  the  death  of  any  heir  or  successor 
of  his  Majesty,  or  the  death  of  his  Royal  Highness  the  Prince 
Regent,  and  of  misprision  of  such  treason,  where  the  overt  act 
or  overt  acts  of  such  treason  which  shall  be  alleged  in  the 
indictment  for  such  offence  shall  be  assassination  or  killing  of 
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raised  mainly  depends.    By  that  statute,  which  was         IB49. 
passed  after  the  Union,  all  persons  indicted  for  treason      O'Brien 
are  to  have  the  benefit  of  the  statutes  of  Wm.  3  and    *'''*  """^^^^^^ 
of  Anne,  except  in  cases  of  direct  attempts  of  assassi-  '^"*  Quben. 
nation  or  bodily  mischief  against  the  reigning  Sove- 
reign.     The  question  therefore   arises  whether  the 
provisions  of  this  act  extend  to  Ireland  or  not.    Upon 
that  question  it  is  material  to  refer  to  the  provisions  of 
the  11  &  12  Vict.,  c.  12(6),  by  which  it  is  declared 

any  heir  or  successor  of  his  Majesty,  or  assassination  or  kill- 
ing of  his  Royal  Highness  the  Prince  Regent,  or  of  any  direct 
attempt  against  the  Ufe  of  any  heir  or  successor  of  his  Ma- 
jesty, or  any  auch  attempt  against  the  life  of  the  Prince  Re- 
gent, or  any  direct  attempt  against  the  person  of  any  heir  or 
successor  of  his  Majesty,  or  against  the  person  of  the  Prince 
Regent,  whereby  the  life  of  such  heir  or  successor,  or  the  life 
of  the  Prince  Regent,  may  be  endangered,  or  the  person  of 
such  heir  or  successor,  or  of  the  Prince  Regent,  may  suffer 
bodily  harm. 

(6)  11  &  12  Vict.,  c.  12,  8.  1,  recites  the  36  G.  3,  c.  7,  and 
the  57  G.  3,  c.  6,  and  that  there  is  a  doubt  whether  the  pro- 
risions  of  the  former  act,  made  perpetual  by  the  latter,  ex. 
tend  to  Ireland  i  and  that  it  is  expedient  to  repeal  all  such 
prorisions  of  these  acts  as  do  not  relate  to  offences  against  the 
person  of  the  Sovereign,  and  to  enact  "  other  provisions 
instead  thereof,  applicable  to  all  parts  of  the  United  Kingdom, 
and  to  extend  to  Ireland  such  of  the  prorisions  of  the  said 
acts  as  are  not  hereby  repealed;"  and  it  then  proceeds  to 
enact,  *'  That  from  and  after  the  passing  of  this  act,  the  pro- 
visions of  the  36  G.  3,  c.  7,  made  perpetual  by  the  57  G.  3, 
c.  6,  and  all  the  provisions  of  the  last-mentioned  act  in  rela- 
tion thereto,  save  such  of  the  same  respectively  as  relate  to 
the  compassing,  imagining,  inventing,  devising,  or  intending 
death  or  destruction,  or  any  bodily  harm  tending  to  death  or 
destruction,  maim  or  wounding,  impxisonmeat  or  restraint  of 
the  person  of  the  heirs  and  successors  of  his  said  Majesty 
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1849.         (5,  1)  that  the  provisions  of  the  36  Geo.  3,  c.  7,  and 

0*Bribn      57  Geo.  3^  c.  6,  except  so  far  as  relates  to  attempts 

9.  npon  the  person  of  the  Sovereign^  shall  be  repealed, 

Thb  Qubbn.   ^,^t  ^mch  also  goes  on  (8.2)  to  declare  that  such  parts 

of  those  statutes  as  are  not  repealed  shall  extend  to 
Ireland.     The  last  statute  must  be  construed  as  a 
declaratory  act,  and  therefore  as  settling  the  question ; 
for  it  extends  to  Ireland  acts  which  create  certain 
treasons,  and  among  them  is  that  of  compassing  the 
Queen's  death.    Here  then  the  fourth  section  of  the 
57  Geo.  3^  c.  6,  becomes  applicable,  and  the  prisoner 
having  been  indicted  on  the  sixth  count  of  the  indict- 
ment for  compassing  and  imagining  to  excite  insur* 
rection,  and  levy  war  against  the  Queen  within  the 
realm,  and  to  alter  the  legislature,  and  to  bring  the 
Queen  to  death,  which  compassings  were  declared  and 
manifested  by  certain  overt  acts,  it  is  dear  that  he  was 
indicted  for  an  offence  under  that  part  of  the  67  Geo.  3 
which  was  not  repealed,  and  to  the  trial  of  which, 
therefore,  the  rules  laid  down  in  that  statute,  as  to  the 
copy  of  the  indictment  and  the  list  of  witnesses,  be* 
came  applicable.    If  so,  then,  having  been  tried  not  in 
conformity  with  those  rules,  but  in  violation  of  them, 
the  trial  was  bad,  and  the  judgment  given  on  the  ver- 
dict must  be  arrested.    It  will  perhaps  be  contended 
that  these  English  acts  do  not  apply  to  Ireland,  be- 

King  George  the  Third,  and  the  expressing,  uttering,  or  de- 
claring of  such  compassings,  imaginations,  inventions,  devices, 
or  intentions,  or  any  of  them,  shall  be,  and  the  same  are 
hereby  repealed.'* 

The  2nd  section  enacts,  "That  such  of  the  said  recited 
provisions,  made  perpetual  by  the  said  act  of  the  57  Geo.  3, 
as  are  not  hereby  repealed,  shall  extend  to  and  be  in  force  in 
that  part  of  the  United  Kingdom  called  Ireland,** 
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cause  there  is  an  Irish  act  {a)  which  gives  similar        1849. 
rights  to  prisoners,  and  which  therefore  rendered  the      O'Brien 
application  of  the  English  unnecessary.    Such  an  ar-    *°^  *""^^^' 
gument  cannot  be  maintained.    The  Irish  act  gives  '^^^  Qubbn. 
smaller  advantages  than  the  English  act  to  the  pri- 
soner ;  and  it  can  no  more  be  pretended  that  the  Irish 
act  prevents  the  operation  of  the  English  act  than  it 
could  be  pretended  that  the  statute  of  fFilliam,  which 
gave  only  a  copy  of  the  indictment  five  days  before 
trial,  prevented  the  operation  of  the  statute  of  ^nne, 
which  gives  a  right  to  a  copy  of  the  indictment  and  to 
a  list  of  the  witnesses,  ten  days  before  trial.    Nor  is 
any  argument,  derived  from  the  decision  in  Frost's 
Case,  capable  of  being  urged  here  against  the  prisoner ; 
for  in  that  case,  all  that  was  done  was  done  before  the 
time  required  by  the  statute ;  and  therefore  the  pri- 
soner had  received  a  greater^  and  not,  as  here,  a  less 
advantage  than  the  statute  intended  for  him. 

Then  comes  the  second  branch  of  the  objection, 
namely,  the  question  whether  the  objection,  if  the 
prisoner  was  entitled  to  make  it  at  all,  was  properly 

(a)  5  Geo.  3,  c.  21,  by  which  it  is  enacted^  That  after 
the  1st  August,  1766,  "all  and  every  person  who  shall  be 
accused  and  indicted  for  high  treason  under  the  said  sta- 
tute"  (25  Edw.  3)  "shall  have  a  true  copy  of  the  whole 
indictment  delivered  to  them,  or  any  of  them,  on  request,  five 
days  at  least  before  he  or  they  shall  be  tried  for  the  same ; 
whereby  to  enable  them  or  any  of  them  respectively^  to  advise 
with  counsel  thereon  to  plead  and  make  their  defence,  his  or 
their  attorney  or  attorneys,  agent  or  agents,  requiring  the 
same,  and  paying  the  officer  2s.  6d.  for  such  copy,  and 
no  more." 

The  second  section  gave  to  "  every  person  so  accused  or 
indicted,  arraigned  or  tried,  for  any  such  offence  as  afore- 
said," the  right  to  make  a  defence  by  counsel. 
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1849.        put  on  the  record  in  the  form  of  a  plea.    The  statuten 

O'Bribn      which  have  been  before  cited  as  giving  the  rights  must 

and  another    ^gij^  j^^  referred  to,  and,  for  the  purpose  of  shewing 

Th*  Qubsk.  that  the  proper  course  has  been  adopted  in  enforcing 

it,  must  be  assumed  to  apply  to  this  case.    It  was  im- 
possible for  the  prisoner  to  take  the  objection  at  an 
earlier  period.   In  Frost's  Case  (a)  the  judges  held  that 
the  prisoner  was  entitled  to  what  he  claimed,  but  they 
also  held  that  the  delay  in  claiming  it  prevented  him 
from  taking  the  objection  as  to  the  statutes  not  having 
been  complied  with ;  the  fact  being  that  the  objection 
as  to  the  non-delivery  of  the  indictment  and  of  the  list  of 
witnesses  was  not  taken  till  the  Attorney-General  was 
about  to  open  the  case  for  the  prosecution.     In  one 
respect  the  decision  there  is  incomplete.     It  shows  that 
the  objection  should  not  be  postponed  to  so  late  a  pe- 
riod ;  but  in  consequence  of  the  tribunal  before  which 
the  case  was  argued  not  being  an  open  court,  where  the 
judges  state  their  opinions  and  their  reasons,  it  is  not 
known  at  what  period  of  the  proceedings  it  was  con- 
sidered that  the  objection  ought  to  have  been  taken. 
That  question  must  therefore  be  determined  by  the  or- 
dinary rules  of  legal  analogy,  all  of  which  are  in  favour 
of  this  objection  being  made  by  a  plea  in  abatement 
The  prisoner  could  not  know  till  he  received  the  formal 
intimation  from  the  officer  of  the  court  that  the  grand 
jury  had  found  a  true  bill  against  him.     Foster,  in  his 
Crown  Law  (6),  seems  to  point  out  the  rule  as  to  the 
time  when  such  an  objection  should  be  made.     It  is 
that  which  has  been  adopted  here.     Speaking  of  the 
statute  T  Anne,  c.  21,  he  says,  *^  Though  the  act  men- 

(o)    Mr.   Gumey's  Report  (Saunders  and  Benning,  1840), 
pp.  56,  72.  77,  774,  778. 

(6)  Tit.  of  High  Treason,  c.  3,  8.  6,  p.  229,  2nd  &  Srd  ed. 
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tioneth  only  the  copy  of  the  indictment^  yet  the  pri-        1849. 
soner  ought  to  have  a  copy  of  the  caption  deliyered  to      O'Brien 
him  with  the  indictment,  for  this  in  many  cases  is  as    *°^  ^l""^^*"^ 
necessary  to  enable  him  to  condact  himself  in  pleading,  '1'"'  Qukbm. 
as  the  other.    This  is  now  the  constant  practice.    But 
if  the  prisoner  pleadeth  without  a  copy  of  the  caption, 
as  some  of  the  assassines  did,  he  is  too  late  to  make 
that  objection,  or  indeed  any  other  objection  that  tum- 
eth  upon  a  defect  in  the  copy ;  for  by  pleading  he  ad* 
mitteth  that  he  hath  had  a  copy  sufficient  for  the  pur- 
poses intended  by  the  act''    And  he  goes  on  to  say  of 
the  delivery  of  the  copy,  that  it  must  be  exclusive  of 
the  day  of  the  delivery  and  of  the  day  of  arraignment. 
It  is  clear  that  the  prisoner  could  not  plead  till  the 
arraignment,  and  therefore  that  he  ought  not  to  defer 
pleading  on  this  matter  till  after  that  time.     If,  conse- 
quently,  he  was  entitled  to  make  this  objection  at  all, 
— about  which  there  is  now  no  doubt, — and  was  en- 
titled to  make  it  the  subject  of  a  plea,  the  time  of  ar- 
raignment was  the  proper  time  for  pleading  it. 

The  only  remfdning  question  on  this  part  of  the  case 
is,  whether  the  prisoner  could  make  this  objection  the 
subject  of  a  plea  at  all.  It  is  submitted  that  he  could. 
This  was  properly  a  dilatory  plea,  which,  in  criminal 
matters,  is  the  same  as  a  suspensatory  plea  in  civil 
matters.  It  is  not  a  plea  to  the  merits,  nor  a  plea  in 
bar,  which  would  put  an  end  to  the  indictment :  it  is  a 
plea  by  reason  of  something  which  is  matter  of  law, 
shewing  that  the  prisoner  is  not  bound  to  answer  at 
that  time.  The  old  practice  of  the  parol  demurring  b 
precisely  the  same  as  this  dilatory  plea.  A  plea  of  ex- 
communication, under  the  old  law,  was  of  the  same 
kind.  It  was  not  a  complete  bar  to  the  proceeding,  but 
suspended  it  till  letters  of  absolution  had  been  obtained* 
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18^9.         In  Stephen  on  Plectding  (a),  the  definition  of  tbb  kind 

0*Bribn      of  plea  is  thus  given  :  *^  A  plea  in  suspension  of  the 

and  another     action  is  one  which  shows  some  ground  for  not  proceed- 

The  Qubbn.    ing  in  the  suit  at  the  present  period^  and  prays  that  the 

pleading  may  be  stayed  until  that  ground  be  removed." 
In  Star/He  on  Criminal  Pleading  {b)  it  is  said,  ^^  The 
prisoner  being  brought  to  the  bar  and  arraigned,  either 
stands  mute  or  confesses  the  charge,  or  answers  in  one 
of  the  following  ways  :  first,  by  a  pica  to  the  jurisdic- 
tion 5  secondly,  by  a  declinatory  plea;  thirdly,  by  a 
plea  in  abatement  of  the  indictment  for  some  defect 
contained  in  it ;  fourthly,  by  demurrer;  fifthly,  by  a  plea 
in  bar ;  or,  sixthly,  by  the  general  plea  that  he  is  not 
guilty.*' 

[Lord  CampbelL'^Do  you  contend  that  an  objection 
of  this  sort  maybe  made  either  by  motion  or  by  plea?] 
If  necessary,  it  might  be  contended  that  the  objec- 
tion could  be  made  in  either  way.  But  that  ques* 
tion  does  not  arise  here.  The  great  distinction  which 
divides  the  administration  of  the  criminal  law  from  that 
of  the  law  civile  is,  that  matters  of  this  sort  are,  in  the 
former,  often  dealt  with  on  motion,  and  are  not  put  on 
the  record.  But  these  matters  of  law,  whether  by  sta- 
tute or  common  law,  may  likewise  be  the  subject  of 
a  plea,  and  so  be  put  on  record.  An  objection  to  the 
jury,  or  a  challenge,  which  is  matter  of  law,  would  pro- 
perly, under  the  old  law,  have  taken  place  ore  tenus. 
The  law  has  given  the  prisoner  this  right ;  he  cannot 
lawfully  be  put  on  bis  trial  without  having  the  benefit 
of  it ;  and  he  may  claim  that  benefit  by  plea  declina- 
tory.     Rules  of  practice  cannot  deprive  a  prisoner  of 

(a)  Ch.  r,  p.  68,  Ist  ed. ;         (6)  I  Vol.,  c.  19,  p.  310. 
and  p.  47,  3rd  ed. 
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this  right.  It  is  not  because  the  judges  of  a  court  have  1850. 
absolute  jurisdiction  over  mere  matters  of  practice  that  O'Brien 
they  can  defeat  a  legal  right,  by  treating  it  as  a  matter  *^  *°*^*  ^^ 
of  practice.  Thus,  they  could  not  by  any  rule  declara-  Thb  Queen. 
tory  of  practice,  say  that  a  trial  should  not  take  place 
before  twelve,  but  before  six  or  any  smaller  number  of 
jurymen.  Mr.  Starkie  says  (a),  "  Declinatory  pleas 
were  of  two  kinds;  first,  the  plea  of  privilege  of  sanc- 
tuary, claimed  under  certain  restrictions,  protection 
from  process,  and  a  right  of  being  remanded  if  taken 
against  his  will,  without  being  compelled  to  answer  in 
any  court  of  justice.  This  privilege  was  abolished  in  the 
reign  of  James  I.**  But^  while  it  lasted,  this  was  the  rule 
as  to  the  mode  of  enforcing  it.  The  same  rule  must  ap- 
ply here.  Try  this  matter  by  the  illustration  of  plead- 
ing the  non-delivery  of  an  attorney's  bill.  The  statute 
does  not  say  that  that  defence  shall  be  pleaded,  but 
simply  declares  that  the  party  to  be  charged  shall  be 
entitled  to  a  signed  bill  of  costs.  When  the  question 
first  arose  on  the  statute,  in  the  case  of  Brooks  v. 
Hayne  {b)y  the  matter  was  pleaded,  and  there  was  a 
demurrer  to  the  plea;  but  the  plea  was  held  good.  It 
would  be  a  substantive  grievance  to  make  this  right  of 
the  prisoner  depend  on  the  opinion  of  the  judges  whe- 
ther he  was  in  time  or  not  in  taking  the  objection,  in- 
stead of  allowing  him  to  take  it  at  a  fixed  time,  namely, 
at  that  of  arraignment,  by  putting  in  a  plea  in  abate- 
ment.   The  plea  here  is  good  in  that  respect. 

There  was  an  objection  taken  by  the  counsel  for  the 
Crown  in  the  Court  below,  that,  supposing  the  plea  to 
be  good,  and  properly  pleaded  in  all  other  respects,  it 
was  bad  as  being  pleaded  to  the  whole  indictment,  the 

(a)  Criminal  Pleading,  Vol.  I.>  c.  19,  p.  311. 

(6)  3  Salk.  19, 
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1849.        sixth  count  alone  being  that  to  which  the  objection 
O'Brien      could  be  applicable.    The  sixth  count  charged  the  of- 
another    f^^^^  ^£  compassing  the  death  of  the  Queen ;  the  oth» 
Thb  Qukbn.  counts  were  for  levying  war,  and  under  them  the  pri- 
soner would  not  have  been  entitled  to  a  copy  of  the  in- 
dictment and  a  list  of  the  witnesses,  but  on  the  sixth 
count  he  was  entitled  to  these  benefits,  and  it  was  con- 
tended that  as  the  plea  was  a  plea  pleaded  as  if  to  the 
whole  indictment,  and  not  to  the  sixth  count  alone,  it 
was  bad.    That  argument  is  founded  on  a  fallacy.  The 
plea  is  not  in  bar  of  the  charge,  but  in  delay  of  tiie 
trial,  and  consequently  could  not  be  applied  to  some 
only  of  the  counts  of  the  indictment,  but  was  in  delay 
of  the  trial  of  all  of  them. 

It  is  clear,  that  on  a  prosecution  of  this  kind  in  JEng^ 
lanidy  the  prisoners  would  be  entitled  to  the  advantage 
sought  to  be  obtained  for  him  in  this  case.  The  object 
of  the  legislature  in  passing  the  statute  of  11  &  12  V., 
c.  12,  was  to  render  the  law  in  the  two  countries  the 
same  in  this  respect.  That  object  has  been  defeated 
by  a  misconstruction  of  the  statute,  and  the  trial  and 
judgment  must  be  treated  as  erroneous. 

The  next  objection  is,  that  the  charge  contained  in 
the  first  five  tounts,  for  levying  war  against  the  govern- 
ment, on  which  alone  the  plaintiff  has  been  found  guilty, 
is  one  which  is  not  punishable  under  the  act  of  Par- 
liament under  which  this  prosecution  has  been  insti- 
tuted. It  is  not  an  offence  which  he  could  commit  in 
Ireland.  The  first  statute  declaring  the  offence  of 
levying  war  against  the  King  to  be  an  offence  punisha- 
ble as  high  treason,  is  that  of  25  £dw.  III.,  stat.  5, 
c.  2  (a),  which,  by  an  Irish  statute,  10  Hen.  VIL,  c.  22, 

(a)  By  which,  among  other  things,  it  is  enacted,  "  That 
when  a  man  doth  compass  or  imagine^the  death  of  our  Lord 
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commonly  known  as  Pot/ning's  law,  is  said   to  have         1849. 

been  made  part  of  the  law  of  Ireland  (6).    It  may  be      O'Bbibn 

admitted  that  the  statute  of  Edw.  III.  was  transferred  ^^ 

to  Ireland  by  Poyning's  law,  but   still   the   oSence  '^^^  Qubbn. 

therein  described,  as  levying  war  against  the  King,  is 

not  one  of  a  character  which,  under  that  description,  is 

capable  of  being  committed  in  Ireland.    The  words 

of  the  statute  of  £dw.  ill.  are,  '*  levy  war  against  the 

King  in  his  realm ;"  but  Poyning^s  act  does  not  say 

that  such  an  offence  may  be  committed  in  Ireland^  or 

being  committed  elsewhere,  may  be  tried  there.    Till 

the  time  of  Henry  VIII.,  Ireland  was  always  described 

as  ^^  his  land  of  Ireland^**  the  word  ^^  realm"  being 

confined  to  England.     That  is  the  meaning  which 

must  be  put  upon  the  acts  of  25  £dw.  III.  and  on 

Poyning*s  law,  construing  them  together,  and  the  cor- 

the  King,  or  of  our  Lady  his  Queen,  or  of  their  eldest  son 
and  heir,  or  if  a  man  do  levy  war  against  our  Lord  the  King, 
in  his  realm,  or  be  adherent  to  the  King's  enemies  in  his 
realm,  giving  to  them  ud  and  comfort  in  the  realm  or  else- 
where, and  thereof  be  probably  [proveably]  attainted  of 
open  deed  by  the  people  of  their  condition.*' 

{b)  The  10  Hen.  VIL,  c.  22,  is  in  the  following  terms : 
"  there  are  divers  good  and  profitable  statutes  made  in  the 
realm  of  England,  whereby  the  said  realm  is  ordered  and 
brought  to  great  prosperity,  and  by  all  likelihood,  so  will  this 
land,  if  the  said  statutes  were  used  and  executed  in  the  same : 
It  it  enacted,  that  all  statutes  of  late  made  within  the  said 
realm,  concerning  and  belonging  to  the  public  weal,  shall 
from  henceforth  be  deemed  good  and  effectual  in  the  law, 
and,  over  that,  be  accepted,  used,  and  executed  in  this  land 
of  Ireland,  in  all  points  and  at  all  times,  according  to  the 
tenor  and  effect  of  the  same,  and  over  that,  by  authority 
aforesaid,  that  they  and  every  of  them  be  authorised,  proved, 
and  confirmed  in  this  land." 
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1849.        rectness  of  so  restricting  the  language^  is  shewn  by  the 

O'Brien      subsequent  phrase^  in  the  statute  of  £dw.  in.,  which 

I,.  positively  marks  the  distinction  now  contended  for^  ^^  or 

The  Queen.  ^  adherent  to  the  King's  enemies^  in  the  realm  or  else* 

where."  Ireland  might  possibly  come  in  that  statute 
under  the  word  ''  elsewhere^*'  but  certainly  not  under 
the  word  ^^  realm,"  and  if  so,  then  as  this  prisoner  has 
not  been  charged  with  being  adherent  to  the  King's 
enemies  in  the  realm,  and  as  the  levying  war  is  not  in 
the  statute  of  Edw.  III.  connected  with  the  phrase,  ^'or 
elsewhere,"  the  indictment  cannot  be  supported. 

The  last  objection  is,  that  which  relates  to  the  form 
of  the  alloctUus.  The  words  used  are  ^'  proceed  to 
judgment  against  him."  The  form  has  invariably  been 
^'  judgment  of  death,"  and  a  departure  from  that  form 
constitutes  error  in  the  proceedings.  The  non-obser- 
vance of  this  form  might  make  a  difference  in  pleading 
,  a  pardon.    Suppose  the  Queen  had  issued  a  pardon  to 

all  persons  found  guilty  of  treason,  and  sentenced  for 
such  treason  at  ClonmeL  The  record  here  would  not 
shew  that  the  prisoner  was  within  the  terms  of  that 
pardon.  The  cases  of  The  King  v.  fFalcot  (a),  and 
Hampden's  Case  (i),  and  King  v.  Gerard  (c),  shew 
that  such  was  the  form  in  ancient  times,  and  there 
has  been  nothing  to  authorise  a  departure  from  those 
precedents,  which  have  indeed  been  invariably  fol- 
lowed ever  since. 

Mr.  Segar  and  Mr.  0*Callaghan  afterwards  ad- 
dressed the  House  for  Mr.  Macmanus.  At  the  con- 
clusion of  their  arguments  — 

(o)  1  Tremaine's  Pi.  Cor.  (6)  Ih,  37. 

37.  (c)  Ih,  38. 
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The  Lord  Chancellor  said.  My  Lords,  I  have  had  a        1849. 
communication  from  the  Judges,  which  I  think  right      O'Bribn 
to  state  to  your  Lordships,  in  order  that  you  may  de-    *°   *"*^^  ^^ 
termine  what  course  you  will  pursue  under  the  circum-  Thi  Qubbn. 
stances.    The  Judges  having  heard  all  the  arguments 
which  have  been  adduced  by  the  counsel  for  the  plain* 
tiffs  in  error  in  these  two  cases,  are  unanimously  of 
opinion  that  the  writs  of  error  cannot  be  maintained, 
and  that  the  judgment  of  the  Court  below  on  each  of 
these  cases,  ought  to  be  affirmed.     That  is  entirely  in 
conformity  with  my  own  opinion,  so  that  unless  any 
difference  of  opinion  should  exist  among  your  Lord- 
ships, it  does  not  appear  that  we  can,  with  any  ad- 
vantage, proceed  further  with  the  hearing  of  these 
cases.    I   am,  of  course,   only  stating   my    opinion 
as    to   the   course    which   should   be  pursued,   and 
your  Lordships  will  determine  whether  you  adopt  that 
opinion  or  not. 

Lord  Lyndhurstf  Lord  Broughamj  and  Lord  Camp- 
bell  severally  expressed  their  concurrence  with  the 
Lord  Chancellor. 

The  Lord  Chancellor. — ^Then  the  course  will  be  to 
request  the  learned  Judges  to  state  the  grounds  of  their 
opinion.  For  this  purpose  I  will  put  a  question  to 
them.  His  Lordship  then  proposed  the  following 
question  to  the  Judges :  *^  Whether  the  plaintiffs  in 
error  have  sustained  the  errors  assigned  ?" 

The  question  was  agreed  to. 

The  Judges  requested  time  to  draw  up  their  answer. 
The  request  was  granted,  and  the  Judges  withdrew 
from  the  House  for  nearly  an  hour.    On  their  return, 
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1849.  Lord  Chief  Justice  fFilde  delivered  their  opinion  in 

O'Bribn      ^^  following  terms  : — 

and  another        jjy  Lords— I  am  authorized  by  the  learned  judges 
Tbk  Qubbn.  to  report  their  unanimous  opinion  that  the  errors  as- 
signed have  not  been  maintaind  by  the  arguments 
urged  at  your  Lordships'  bar. 
As  to  the  first  objection : 

The  judges  are  of  opinion  that  the  allegation  upon 
the  record,  that  the  three  judges  who  executed  the 
commission  in  relation  to  the  trials  of  the  several 
plaintiffs  in  error  were  nominated  and  appointed  to 
execute  that  commission,  is  an  affirmative  all^ation 
of  their  authority  to  perform  that  duty,  and  that  it 
is  in  no  respect  rendered  uncertain  or  ambiguous  by  the 
subsequent  statement,  that  the  commission  by  whidi 
they  were  so  authorized^  nominated,  and  appointed 
was  directed  to  them  and  others. 

The  second  objection  involves  two  points : 

1st,  Whether  the  plaintiffs  in  error,  in  respect 

of  the  6th  count  of  the  indictment^  were 

entitled  to  have  a  copy  of  the  indictment, 

a  list  of  the   witnesses,  and   a  list  of  the 

jury,  ten  days  before  the  trial,    under    the 

provisions  of  the  statute  of  William  TIL  and 

the  Statute  of  Anne. 

2dly,  Whether,    if    they  were    so    entitled,   the 

objection  founded  upon   the  noncompliance 

with   the   provisions  of    these   statutes  was 

matter  properly  urged  by  plea. 

The   judges    are  of  opinion  that  the  plaintiffs  in 

error  were  not  entitled  to  have  delivered  to  them  the 

lists  and  copy  referred  to  in  the  error  assigned  in  that 

respect,   and  therefore    it    becomes    unnecessary    to 

consider  whether  the  objection  was  properly  urged  by 
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plea.      The  right  of   the    plaintiffs    in  error  to  be         1849. 
furnished  with   the  copy  of  the  indictment  and  the      O'Brien 
lists  referred  to  has  been  endeavoured  to  be  sustained  „ 

by  the  counsel  for  the  plaintiffs  in  error  at  the  bar  upon  Thb  Quien. 
two  grounds : 

1st,  Upon  the  ground  that  the  statute  of  the 
36th  Geo,  IIL,  cap.  7*  extended  to  Ireland; 
2dly,  Or  that  if  that  statute  did  not  originally 
extend  to  Ireland^  it  was  afterwards  so  ex- 
tended by  the  operation  of  the  57th  Geo.  IIL, 
c.  6,  and  by  the  11th  and  12th  Fid.  c.  12. 

The  judges  are  of  opinion  that  neither  of  these 
grounds  can  be  supported. 

The  statute  of  36th  Geo.  HI.  passed  before  the 
union,  and  did  not  bind  Ireland,  and  therefore  if  it  has 
any  application  to  Ireland,  it  must  be  by  the  effect  of 
67  Geo.  III.  or  11th  and  12th  Victoria. 

The  first  section  of  36th  Geo,  IIL^  cap,  7?  enacted, 
that  certain  acts  done  during  the  life  of  his  Majesty 
Geo.  III.,  and  until  the  end  of  the  next  session  of  Par- 
liament after  a  demise  of  the  crown^  should  be  deemed 
treason ;  and  the  first  section  of  the  67th  Geo.  II L,  c.  6, 
made  those  provisions  perpetual^  but  did  not  extend 
the  operation  of  the  statute  of  the  36th  Geo.  III.  to 
Ireland. 

The  4th  section  of  57th  Geo.  III.,  cap.  6.  has  been 
principally  relied  upon,  which  expressly  gives  the 
benefit  of  the  7th  and  8th  Williatn  III,  and  the  7th 
Anne,  cap.  21^  to  persons  accused  of  any  treason  made 
or  declared  by  that  act  of  the  57th  Geo.  III.,  and  it  is 
enough  to  say  that  the  charge  in  the  6th  count  is  not 
for  any  treason  made  or  declared  by  that  statute. 

With  regard  to  the  statute  of  the  lllh  and  12th 
Vict.,  the  only  effect  of  that  statute  was  to  extend  to 
Ireland  certain  of  the  provisions  of  the  36th  Geo.  III. 
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1849.        made  perpetual  by  the  57th  Geo.  II L ;  and  the  4th  sec. 

O'Bribn      ^^  ^^^  ^7th  Oeo.  Ill.y  which  has  been  relied  upon^  is 

aad  another    limited  to  treasons  made  or  declared  by  that  act,  and 

Thb  Qubbn.   the  treason  which  is  the  subject  of  the  6th  coont  was 

not  one  of  them,  and  to  which  therefere  it  does  not 
apply. 

As  to  the  objection,  that  the  counts  charging  the 
levying  of  the  war  in  Ireland  do  not  charge  an  offence 
which  in  point  of  law  amounts  to  treason  : 

This  objection  depends  upon  the  construction  of 
the  statute  of  Henry  FIL^  passing  by  the  name  of 
Poyning^s  Law. 

By  that  statute  we  think  that  those  acts  which 
were  treason  in  Engla$id  by  the  statute  of  Edw.  IIL 
were  made  treason  in  Ireland^  if  committed  there,  and 
we  cannot  deem  it  necessary  to  say  more  upon  the 
subject  than  that  the  terms  of  the  statute  admit  of  no 
doubt. 

As  to  the  objection  to  the  Allocuius,  we  think  it 
is  the  proper  form. 

All  that  the  prisoner  in  that  stage  of  the  proceed- 
ings can  properly  be  asked  is,  what  he  has  to  say  why 
judgment  should  not  be  pronounced ;  and  as  to  prece- 
dents which  go  further,  we  deem  the  matter  beyond 
the  question  stated  to  be  surplusage. 

The  only  remaining  error  assigned  refers  to  the 
challenge  to  the  jury.  That  error  has  not  been  urged 
at  your  Lordships'  bar,  and  we  think  it  was  very  pro- 
perly abandoned,  as  the  question  is  not  open  to  any 

doubt,  the  language  of  the  statute  of  9  Geo»  IV,^  c.  54, 
s.  9,  being  clear  and  unambiguous  (a). 

^^  The  judges  have  not  thought  it  necessary  to  trouble 
your  Lordships  with  a  more  detailed  statement  of  their 
reasons  for  the  opinious  they  entertain,  as  the  general 

(a)    See  Gray  v.  The  Queen,  U  Clark  &  Finnelly,  427, 
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assignments  of  error  have  been  so  fully  and  ably  and         1849. 
satisfactorily  discussed  by  the  learned  judges  of  the      O'Brien 
court  of  Queen's  Bench  in  Ireland^  and  which  argu-    *°   ^^ 
ments  are  before  your  Lordships.  '^^^  Quiiw. 


The  Lord  Chancellor : 

Your  Lordships  having  now  heard  the  grounds  of  the 
opinion  of  the  learned  Judges^  those  learned  Judges 
concurring  unanimously  in  the  judgment  pronounced 
in  the  Court  below,  1  do  not  apprehend  that  your  Lord- 
ships will  feel  any  difficulty  in  coming  to  the  same  con- 
clusion as  that  at  which  those  learned  Judges  have 
arrived. 

In  my  own  mind,  indeed^  my  Lords,  I  have  never 
had  any  doubts,  from  the  time  when  I  first  read  these 
papers,  as  to  the  result  of  these  writs  of  error.  The 
reasons  assigned  by  the  learned  Judges  in  Ireland,  who 
certainly  have  most  learnedly  and  most  elaborately^  and 
in  a  manner  highly  creditable  to  them,  investigated  the 
several  grounds  upon  which  the  plaintiffs  in  error  rely, 
leave  no  doubt  as  to  the  correctness  of  their  decision. 
They  properly  considered  the  importance  of  the  subject 
which  they  had  under  their  consideration,  and  their 
judgments,  when  carefully  perused,  leave  not  any  doubt 
upon  the  mind  of  any  lawyer  as  to  the  soundness  of 
their  conclusion.  We  have  now,  however,  had  a  con- 
firmation of  those  reasons  in  the  opinions  of  the  learned 
Judges  who  have  assisted  us  in  considering  the  cases 
now  before  the  House ;  and  if  your  Lordships  concur 
in  the  opinion  which  I  have  formed,  you  will  affirm  the 
judgments  of  the  Court  below. 

I  therefore  move  your  Lordships,  on  these  grounds^ 
that  judgment  be  given  for  the  Defendant  in  Error  in 
each  of  the  cases  under  consideration. 

2    R 
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18^9.  Lord  Lyndhurst 

O'Bribn  My  Lords,  I  am  of  the  same  opinion  as  my  noble 

and  another  ^^  learned  friend  who  has  just  addressed  your  Lord- 

Thb  Qcebn.  ships. 

Lord  Brougham : 

My  Lords,  I  entirely  agree  with  my  noble  and  learned 
friend,  that  the  judgment  ought  to  be  given  for  the  De- 
fendant in  Error. 

I  cannot  express  my  entire  concurrence,  without 
adding  my  tribute  of  respectful  commendation  of  the 
great  learning  and  distinguished  ability  with   which 
the  learned  Judges  in  Ireland  have  dealt  with  the 
whole  of    this  important  matter.      I  never,  in  the 
course  of  my  experience,  read  a  more  able  and  satis- 
factory argument,  in  every  respect,  than  that  of  Chief 
Justice  Blackburne;    and  the  other  leanied  Judges 
have  all,  in  my  opinion,  distinguished  themselves  by 
their  ability  and  their  learning,  and  their  careful  and 
elaborate  consideration  of  these  cases. 

Lord  Campbell : 
My  Lords,  I  cannot  abstain  from  expressing  my  ap- 
probation and  admiration  of  the  very  able  manner  in 
which  these  questions  have  been  treated  by  the  Lord 
Chief  Justice  of  Ireland^  and  the  other  learned  Judges 
of  the  Court  below.  I  have  only  further  to  add,  that 
I  entirely  concur  with  my  noble  and  learned  friend  on 
the  woolsack  in  the  opinion  which  he  has  expressed. 

Judgment  for  the  defendant  in  error. 


CASBS  IN  THB  H0U8B  OF  LORDS.  49/ 


Adam  Burnes     .....    Appellant. 

William  Pbnnkll  and  Others,  Assig-^  ,     ^^2-  ,„ 

\    ^  ,  June  12,  13, 

nees  and  Creditors  of  the  Forth  Ma-  y  RespondenU.  i6. 

RINB  InsDEANCB  CoMPANT  -  •      -^ 

Two  actions  were  brought  in  Scotland,  both  arising  out  of  FhmduleiU 
the  same  cause.     They  were  conjoined.     The  Lord  Ordi-  RepresaUa' 
nary  pronounced  a  judgment,  which,  in  point  of  form,  '^<>"'* 
applied  to  one  only,  but  which,  in  substance,  affected  both.  Joint  Stock 
His  judgment  was  appealed  against  to  the  Court  of  Ses-  Company. 
sion,  which  made  a  decree,  disposing,  in  form  as  well  as  Partner. 
substance,  of  both  actions :  Held,  that  a  decree,  so  made,  i^^j^  Ageni. 
was  correct. 

By  the  deed  of  co-partnership  of  a  Joint  Stock  Company, 
certain  forms  were  to  be  observed  by  any  transferee  of 
shares,  before  he  could  become  a  member  of  the  Company. 
A.  purchased  shares,  and  executed  some  of  the  acts  re- 
quired to  constitute  liim  a  member  of  the  Company ;  but 
left  one  of  these  acts  unexecuted :  Held,  that  the  execu- 
tion of  these  acts  was  a  duty  cast  on  the  purchaser  for  the 
benefit  of  the  Company,  and  that  his  non-execution  of  one 
of  them,  did  not  enable  him,  as  respected  the  Company, 
to  retire  from  his  contract. 

A  Joint  Stock  Marine  Insurance  Company  had  declared  diyi- 
dends,  which,  as  it  afterwards  appeared,  were  not  warranted 
by  the  real  condition  of  the  Company.  The  law-agent  of 
the  Company,  who  was  also  a  member  of  it,  when  applied 
to  for  information,  mentioned  these  dividends  as  proofs  of 
the  flourishing  state  of  the  Company.  The  person  to  whom 
he  so  mentioned  them  became  afterwards  a  purchaser  of 
shares : 

Held,  that  he  could  not  relieve  himself  from  his  contract  on 
account  of  these  representations. 

Held,  also,  that  the  law-agent  of  the  Company  was  not  its 
agent  to  bind  it  in  such  matters  ;  nor  could  he  bind  it  as  a 
partner,  for  a  Joint  Stock  Company  is  not,  like  an  ordi- 
nary partnership,  bound  by  the  acts  of  any  individual 
member  of  it. 

If  the  Directors  of  a  Company  agree  to  publish  false  state- 
ments of  the  affairs  of  the  Company,  under  such  circum- 
stances as  shew  a  fraudulent  intent  to  deceive,  they  are  not 
only  civilly  liable  to  those  whom  they  have  deceived  and 
injured,  but  may  be  criminally  prosecuted,  and  punished. 

Xh£  Appellant  in  this  case  had  been  sued  by  the 

representative  of  the  Forth  Marine  Insurance  Com- 
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1»49.  pany,  (which^  by  a  private  act,  5  &  6  Fict.j  c.  99,  was 
BuRNKs  allowed  to  sue  and  be  sued  by  its  officer),  for  calls  due 
Pbnnbll.  ^^  ^^^^  Company,  and  he  had  himself  instituted  a  suit 
against  the  representatives  of  that  Company  for  the  re- 
duction or  cancellation  of  a  transfer  of  shares  in  the 
Company,  which  had  been  made  to  and  signed  by  him 
in  December  1842.  The  Lord  Ordinary  had  conjoined 
the  actions,  which  thereafter  came  to  be  treated  as  one. 
The  facts  of  the  case  were  these : — 

In  the  year  1839  some  persons  formed  themselves 
into  a  joint  stock  company,  called  the  Forth  Marine 
Insurance  Company,  for  the  purpose  of  carrying  on 
the  business  of  marine  insurance.  It  was  not  incorpo- 
rated, but  was  represented  by  a  registered  officer.  By 
the  contract  under  which  the  Company  was  formed  the 
capital  stock  was  to  be  100,000/.,  divided  into  4000 
shares  of  25/.  each;  and  the  shareholders  became 
bound  to  contribute  the  amount  of  their  respective 
shares  as  follows, — viz.  ten  per  cent,  on  the  amount,  or 
10,000/.  in  all,  at  the  commencement  of  the  business, 
and  all  the  remaining  90,000/.,  or  22/.  10^.  of  each 
share,  were  to  be  left  in  the  hands  of  the  shareholders 
themselves  in  the  mean  time,  until  the  business  of  the 
company  should  require  its  capital  to  be  paid  up.  They 
were  to  pay  that  sum  at  such  periods,  and  by  such  in- 
stalments, as  the  directors  for  the  time  should  appoint. 
The  shareholders  were  to  have  the  right  to  the  profits, 
and  be  liable  for  the  losses,  and  in  relief  to  each  other 
in  proportion  to  their  respective  shares,  and  no  person 
was  to  hold  more  than  100  shares. 

After  the  expiration  of  the  first  year,  the  sharehold- 
ers were  to  be  at  liberty  to  transfer  and  dispose  of  their 
shares,  if  the  purchasers  or  assignees  should  be  ap- 
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proved  of  by  the  directors  (a).  Every  shareholder 
who  disposed  of  his  share  of  the  Company's  stock,  was 
to  be  entitled  to  relief  from  the  others  of  the  whole 
debts  owing  by  the  company,  and  all  obligations  grant- 
ed for  the  same ;  and  no  person  coming  to  the  right 
of  said  shares  formerly  belonging  to  such  shareholder 
so  ceasing  to  have  right,  should  have  any  claim  against 
the  others  for  relief  from  the  debts  and  obligations 
contracted  by  the  Company,  even  although  contracted 
previous  to  his  becoming  a  shareholder,  but  he  should 
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(a)  By  the  fifteenth  Article  of  the  Company's  setUement- 
deed  it  was  declared^  that  the  partners  shall  not  be  at  liberty  to 
transfer  and  dispose  of  the  whole  or  any  number  of  the  shares 
held  by  them  until  the  expiry  of  twelve  months  from  the  said 
day  of  ,  being  the  period  of  the  commencement  of 

this  contract  of  copartnery,  but  that  immediately  thereafter 
they  shall  be  at  liberty  to  do  so,  and  that  either  gratuitously 
or  for  an  onerous  consideration  inter  vivos  or  mortis  causa* 
But  declaring  always,  that  in  the  case  of  a  sale  or  a  convey- 
ance inter  vivos,  whether  for  an  onerous  consideration  or  gra- 
tuitously, such  sale  or  conveyance  shall  in  no  case  be  valid 
towards  making  the  purchaser  or  assignee  a  partner  of  the 
company,  unless  he  shall  be  approved  of  by  the  directors,  and 
a  minute  to  that  effect  entered  in  the  sederunt-book.  And 
declaring  further,  that  the  directors  shall  be  entitled  to  con- 
sider the  shares  so  attempted  to  be  so  sold  or  assigned,  and 
the  purchaser  or  assignee  not  approved  of,  as  still  belonging 
to  the  former  proprietor  thereof. 

The  sixteenth  Article  gave  the  form  of  the  transfer,  by 
which  the  purchaser  agreed  to  accept  the  stock,  and  to  be- 
come a  partner  in  the  said  company,  and,  as  such,  to  fulfil 
&c.  the  conditions  contained  in  the  Company's  deed  of  co- 
partnery, and  the  bye-laws  made  in  virtue  thereof. 

The  seventeenth  Article  declared,  that  where  the  share  or 
shares  of  any  partner  are  regularly  transferred  or  conveyed, 
in  terms  of  the  articles  before  written,  or  either  of  them,  and 
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take  the  precise  place  of  his  predecessor^  and  become 
subject  to  all  the  obligations  incumbent  on  him. 

There  was  to  be  an  annual  general  meeting  of  the 
shareholders  on  the  third  Tuesday  in  June^  when  the 
annual  election  of  ordinary  and  extraordinary  directors 
was  to  take  place,  and  an  annual  abstract  or  statement 
of  the  company's  affairs  was  to  be  laid  before  the 
shareholders.  Special  general  meetings  were  to  be 
called  at  other  times.  The  business  of  the  company 
was  to  be  carried  on  under  the  direction  and  superin- 
tendance  of  nine  ordinary  directors,  who  might  be 
elected  by  the  shareholders  at  their  annual  meetings, 
from  among  themselves ;  each  director  was  required  to 
possess  at  least  twenty- five  shares  of  the  stock  of  the 
Company.  Twenty  extraordinary  directors  were  like- 
wise to  be  annually  elected  at  the  general  meeting  of 
the  Company ;  and  there  was  to  be  a  body  of  trustees, 
of  five  in  number,  so  long  as  the  Company  should  not 
be  incorporated. 


that  whether  by  the  partner  himself  or  by  the  directors  of  the 
Company,  the  assignation  or  conveyance  thereof,  or  other 
deed  of  transference  whatsoever,  or  an  extract  from  a  proper 
record,  shall  be  produced  to  the  directors,  and  entered  in  a 
book  to  be  kept  for  the  parpose ;  and  such  purchaser,  &c. 
shall  become  subject  to,  and  be  boand  to  observe,  the  whole 
articles  and  conditions  of  this  contract,  as  well  as  all  the  re- 
gulations of  the  Company,  made  or  to  be  made  in  virtue  of 
powers  herein  contained ;  and  a  minute  to  that  effect  shall 
be  engrossed  in  the  Compan/s  books,  and  regularly  sub- 
scribed by  such  purchaser,  assignees,  heir,  or  executor  fore- 
said, either  personally  under  his  own  hand,  or  by  an  attorney 
duly  authorized  to  act  for  him ;  and  no  purchaser,  assignee, 
heir,  or  executor,  shall  be  deemed  or  entitled  to  exercise  any 
of  the  rights  of  a  partner  until  every  one  of  these  requisites 
shall  have  been  complied  with. 
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The  books  were  to  be  amiually  balanced  on  the  31st  1^49. 
of  May^  and  a  balance-sheet  made  out^  examined,  doc-  Burnis 
queted^  and  signed  by  a  quorum  of  the  directors  and  Psj^nbll. 
manager,  and  laid  on  the  table  at  the  annual  meetings 
in  June^  for  the  inspection  of  the  shareholders,  and 
the  substance  thereof  was  then  to  be  read  or  stated 
by  the  chairman.  It  was  declared  to  be  in  the  power 
of  each  meeting  of  the  shareholders,  if  they  should 
think  fit,  to  appoint  a  private  committee,  consisting 
of  three  of  their  number,  holding  at  least  twenty- 
fire  shares  each  of  the  company's  stock,  for  auditing 
and  reporting  upon  such  yearly  states  at  a  future  ge- 
neral meeting,  to  be  called  for  the  purpose.  That 
there  should  be  no  division  of  profits  at  the  end  of  the 
first  year;  but  that  the  clear  interest  and  profits  of 
every  succeeding  year*  as  these  should  appear  at  the 
time  of  each  balance,  after  deducting  fifty  per  cent,  of 
the  guarantie  fund,  should  be  divided  rateably  among 
the  shareholders ;  and  that  in  striking  the  amount  of 
the  clear  interest  and  profits  for  division,  the  directors 
should  take  into  their  consideration  the  extent  of  risks 
then  pending,  and  deduct  from  the  said  interests  and 
profits  such  a  proportion  thereof  as  they  should  deem 
it  prudent  and  requisite  to  set  aside  on  account  of  the 
then  pending  risks. 

The  directors  established  agencies  inGreenockyGlas^ 
goWf  Dublin,  London,  and  Dundee  ;  and  insurances  to 
a  very  large  amount  were  effected  at  their  different 
places  of  business. 

At  the  second  annual  general  meeting,  in  June  1841, 
it  appeared  that  the  total  amount  of  premiums  for  the 
preceding  year  amounted  to  196,036/.  &.  9c/.,  and  the 
amount  of  losses,  averages,  and  other  charges,  to 
111,962/.  12s.  7d.,  leaving  86,073/.  1&.  2d.  to  cover 


602 


CASES  IN  THB  HOUSB  OF  LORDS. 


1849. 

BURNBS 

V. 
PlNMlLJU 


unsettled  losses  and  pending  risks.  On  the  footing 
that  this  surplus  was  much  more  than  sufficient  to 
meet  the  probable  future  loss,  the  meeting,  after  set- 
ting aside  1500/.  as  a  guarantie  fund,  in  terms  of  the 
deed  of  settlement,  agreed  that  1500/.  more,  being  fifteen 
per  cent,  on  the  10,000/.  of  the  stock  which  had  been 
advanced,  should  be  divided  in  name  of  profits.  It 
was  at  the  same  meeting  resolved,  that  the  balance  of 
the  Company's  business,  to  be  reported  at  the  meeting 
in  June  1842,  should  be  confined  to  the  business  tran- 
sacted between  \^X.Junt  and  iXfXDtctmher  184K  The 
object  of  this  was  to  leave  a  space  of  five  months,  to 
exhaust,  in  some  measure,  the  outstanding  risks,  so 
that  a  more  certain  estimate  might  be  formed  of  the 
profit  and  loss. 

During  the  course  of  the  next  year,  it  appeared  that, 
in  consequence  of  the  storms,  of  unprecedented  fre- 
quency and  violence,  which  occurred  in  1841  and  1842, 
and  the  many  frauds  pereptrated,  there  would  be  a  loss 
on  the  Company's  underwriting  for  the  two  first  years. 
This  was  reported  to  the  general  meeting  held  in  Jtmt 
1842.  Out  of  the  6000/.  which  were  estimated  as  the 
clear  profits  on  the  seven  months'  underwriting  from 
31st 3fay  to  SlstDecemA^  1841,  the  meeting  resolved 
to  divide  700/.,  being  seven  per  cent,  on  the  10,000/.  of 
stock  which  had  been  advanced;  and  a  like  sum  of 
700/.  was  set  aside  as  a  guarantie  fund. 

The  directors,  on  26th  July  1842,  made  a  call  for 
another  instalment  of  ten  per  cent,  on  their  subscribed 
capital,  or  of  2/.  lO^.  per  share. 

David  SPKenzxe^  who  was  a  clerk  of  the  appellant, 
Mr.  BumeSy  was  a  shareholder  in  the  Company,  to  the 
amount  of  fifty  shares  thereof.  He  failed  to  pay  the 
call  which  was  made  on  him  for  the  second  instalment, 
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excepting  a  small  sum  of  TL  \s.  Sd.y  and  he  asked  for 
indulgence  as  to  the  rest.  This  was  conceded;  but 
after  some  delay^  the  directors  instructed  the  law-agent 
of  the  company,  Mr.  John  Gilmour^  to  prosecute  him 
for  payment.  Gilmour  on  the  5th  November  1842, 
wrote  to  jSPKenzie,  who  on  the  8th  of  the  same  month, 
stated,  that  he  had  communicated  the  demand  to  the 
appellant,  whose  clerk  he  was,  and  who  was  to  be  in 
Edinburgh  on  the  13th  or  14th  of  that  month,  and 
would  call  on  Gilmour  as  to  the  arrangement  of  the 
matter. 

The  appellant  alleged  that  he  saw  Gilmour ^  who  was 
a  shareholder  in  the  company  and  likewise  its  law  agent^ 
in  order  to  obtain  from  him  information  as  to  the  state 
of  the  Company's  affairs ;  that  Gilmour  laid  before  him 
the  balance-sheets  and  other  documents,  which  profes- 
sed to  represent  accurately  the  progress  and  success 
of  the  Company,  and  stated  to  the  appellant  that  the 
affairs  of  the  Company  were  flourishing,  and  that  their 
stock  was  a  valuable  commodity;  and  that,  mainly 
trusting  to  these  representations,  and  relying  upon  the 
notorious  fact^  then  pressed  upon  him,  that  large  divi- 
dends had  been  made  (but  which  he  now  averred  to 
have  been  fraudulently  made)  the  appellant  was  induced, 
in  November  1842^  to  take  a  transfer  to  JU^Kenzie's 
stock.  He  was  informed,  however,  that  the  directors 
would  not  sanction  the  transaction  unless  the  defender 
paid  up  M^Kenzie's  arrear  out  of  the  price.  The  trans- 
fer was  executed  on  the  2d  of  December,  but  the  defen- 
der had  never  signed  the  minute  in  the  company's 
books,  provided  by  article  IJth.  It  appeared,  however, 
that  he  had  paid  up  the  residue  of  the  call  for  the  se- 
cond instalment,  with  interest  thereon,  and  was  in- 
rolled  as  a  shareholder  in  the  books  of  the  company. 
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1849.  The  series  of  anusual  storms  and  disasters  at  set, 

BusNis  already  referred  to,  continaed  in  the  year  1842 ;  and 
PsNinLiN  <^ii^B  of  very  unexpected  and  nnusoal  number  and 
magnitude  came  suddenly  upon  the  Fwrih  Marine  In- 
surance Company.  The  directors  were  not  prepared 
with  realized  funds  to  meet  all  these  claims ;  and^  on 
the  XWiiDecember  1843^  they  made  a  call  on  the  share* 
holders  for  a  payment  of  a  third  instalment  of  the  shares 
in  the  Company's  stock.  The  sum  so  called  for  was 
twenty  per  cent,  or  5/.  per  share,  payable  by  two  equal 
instalments,  on  the  1st  of  March  and  the  1st  of  May 
1848. 

The  accounts  of  disastrous  losses,  and  consequent 
claims  on  the  company,  still  continued  to  increase; 
and  at  the  fourth  annual  general  meeting  of  the  share- 
holders, held  on  2X)th  June  1843,  they  unanimously 
approved  of  the  account  and  balan^-sheet  and  reports 
submitted  to  them ;  and,  in  obedience  to  this  resolu- 
tion, the  additional  call  was  made,  on  32nd  June 
1843,  for  the  remaining  15/.  per  share  of  the  capital 
stock  of  the  Company,  which  had  still  been  left  in 
their  hands. 

The  appellant  had  not  pud  either  of  these  calls,  and 
a  suit  was  instituted  against  him  in  the  name  of  Genrge 
Thomson,  as  the  manager  and  representative  of  the 
Company,  on  behalf  of  the  Company. 

The  appellant,  in  the  action  brought  against  him, 
pleaded  that  the  forms  required  for  constituting  him  a 
partner  had  never  been  completed ;  that  the  sale  and 
transfer  were  vitiated  by  fraudulent  misrepresentation 
on  the  part  of  the  directors  of  the  Company,  their 
office  bearers,  and  law- agent.  In  the  action  brought 
by  him  against  the  Company,  he  relied,  on  similar 
grounds,  to  have  the  sale  and  transfer  reduced  and 
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set  aside ;  to  have  it  declared  that  he  was  not  a  share- 
holder ;  and  to  have  a  return  of  the  sums  which  he 
had  paid. 

The  respondents  put  in,  among  others,  pleas  in  law 
in  the  following  terms. 

1 .  On  the  2d  July  1845,  a  jiat  in  bankruptcy  was 
issued  in  England  against  the  Forth  Marine  Insurance 
Company,  upon  which  adjudication  by  the  Court  of 
Bankruptcy  followed  on  the  5th  oiJuly;  and  William 
Pennell  was  appointed  official  assignee,  and  the  pro- 
cess was  then  continued  in  his  name. 

2.  The  allegations  upon  which  Mr.  JBtir/ies'  defences 
against  the  action  for  the  payment  of  the  calls  are 
founded,  besides  being  at  variance  with  the  truth,  are 
not  relevant  in  law  to  protect  the  defender  from  a  de- 
mand by  the  Company  to  pay  up  the  proportion  of  the 
stock  corresponding  to  the  shares  of  the  Company  held 
by  him. 

3.  The  allegations  upon  which  Mr.  Bumes'  chal- 
lenge of  the  transfer  are  founded,  besides  being  incor- 
rect in  point  of  fact,  are  not  relevant  in  law  to  support 
such  a  challenge. 

4.  The  defender  is  barred  from  urging  these  de- 
fences and  that  challenge,  in  respect  that  by  obtaining 
himself  enrolled  as  a  partner  of  the  Company,  upon  a 
transfer  from  M^Kenzie  in  his  favour,  and  by  continu- 
ing to  hold  that  position,  he  has  prevented  the  Com- 
pany from  compelling  M^Kenzie  himself  to  pay  up 
the  proportions  of  the  capital  due  upon  the  shares  so 
transferred. 

On  3d  July  1847>  the  Lord  Ordinary  pronounced  the 
following  interlocutor : — Having  heard  parties  procu- 
rators in  the  conjoined  actions,  in  which  the  assignees 
on  the  bankrupt  estate  of  the  Forth  Marine  Insurance 
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Company^  the  original  defenders  in  the  action  of  re- 
duction and  declarator,  and  the  pursuers  of  the  action 
for  payment,  have  been  sisted  as  parties,  finds  that  the 
statements  made  in  the  record  by  Adam  Sumes  are 
relevant  to  support  the  reductive  conclusions  thereof, 
and  therefore  repels  the  defences  for  the  Forth  Marbe 
Insurance  Company,  and  the  third  plea  in  law  for  the 
Company,  in  so  far  as  it  is  in  said  plea  maintained  that 
the  allegations  upon  which  the  said  Adam  Bumes 
founds,  in  support  of  his  challenge  of  the  writ  or  writs 
called  for  to  be  set  aside,  even  if  true,  are  not  relevant 
in  law  to  support  such  challenge. 

The  respondents  presented  a  reclaiming  note  to  the 
Lords  of  the  First  Division  of  the  Court  of  Sessicm, 
*'  praying  their  Lordships  to  recal  or  alter  the  interlo- 
cutor submitted  to  review,  and,  in  the  reduction  and  de- 
clarator, to  sustain  the  defences  for  the  Forth  Marine 
Insurance  Company,  and  the  third  plea  in  law  annexed 
to  the  revised  and  amended  condescendence  for  the 
Company,  and  to  assoilzie  the  said  Company  from  the 
conclusions  of  the  said  action  of  reduction  and  declar- 
ator ;  and,  in  the  action  at  the  said  Company's  instance, 
to  decern  in  terms  of  the  conclusion  of  the  libel,  with 
expenses  in  both  actions." 

The  Lords  of  the  First  Division  unanimously  pro- 
nounced judgment,  ^'  that,  in  the  month  of  November 
1842,  Adam  Bumes y  defender  in  the  ordinary  action, 
and  pursuer  in  the  reduction,  became  a  partner  in  the 
Forth  Marine  Insurance  Company  to  the  extent  of  fifty 
shares  of  the  capital  stock  thereof :  find  that  there  are 
no  averments  on  record  relevant  to  set  aside  the  trans- 
action by  which  the  said  Adam  Bumes  became  a  part- 
ner as  aforesaid ;  or  to  liberate  him  from  the  obliga- 
tions and  liabilities  thereby  undertaken  by  him  to  the 
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extent  of  fifty  shares  as  aforesaid :  therefore,  in  the  re- 
duction repel  the  reasons  of  reduction,  sustain  the  de- 
fences, and  decern  ;  and  in  the  action  at  the  instance 
of  the  Manager  of  the  Forth  Marine  Insurance  Com- 
pany, now  insisted  in  by  the  official  and  creditors'  as- 
signees of  the  bankrupt  estate  of  the  said  company,  re- 
pel the  defences  stated  by  the  said  Adam  Bumesy  and 
decern  in  terms  of  the  libel/' 
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The  appeal  was  brought  against  this  judgment  of 
the  Lfords  of  the  First  Division. 


The  Jlttorney  General  and  Mr.  Anderson  for  the 
appellant : 

There  has  been  a  mistake  committed  here  by  the 
Lords  of  the  First  Division,  and  the  case  must  be  re- 
mitted. They  have  exceeded  their  jurisdiction.  The 
appeal  from  the  Lord  Ordinary  was  made  in  respect  of 
his  decision  in  one  of  the  two  conjoined  actions — that 
of  the  suit  for  reduction ;  their  decision  is  on  both. 
He  did  not  decide  the  action  itself,  but  merely  put  the 
parties  in  a  position  to  have  the  disputed  facts  ascer- 
tained by  appeal  to  a  jury — in  the  judgment  on  the 
appeal  the  actions  themselves  are  decided.  In  this 
respect  alone  the  judgment  of  the  Court  below  is  erro- 
neous, and  cannot  be  sustained. 

But  assuming  that  objection  not  to  be  fatal  to  the 
judgment,  then  it  is  submitted  that  the  judgment  itself 
is  wrong  in  point  of  law.  The  appellant  here  was  not 
a  partner  in  this  Company.  According  to  the  17th 
article  of  the  partnership  deed  of  1839,  he  could  not 
completely  become  so  till  he  had  performed  certain 
acts,  one  of  which  is  subscribing  a  minute  in  the  Com- 
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pany'a  books,  ao  act  which  it  is  not  pretended  he  e?er 
performed.  This  objection  could  not  be  taken  by  bim 
in  the  action  of  redaction,  for  that  action  aasumea  an 
exiating  partnership ;  but  in  the  action  Imnight  against 
him  by  the  officers  of  the  Company,  he  is  entitled  to 
take  it.  In  that  action  he  may  lawfully  say  that  he  is 
not  a  partner  according  to  the  terms  of  the  deed; 
Preitm  y.  The  Grand  Collier  Dock  Compamy{a), 
where  it  was  held  that  a  transfer  of  shares,  not  made 
according  to  the  specified  form  of  conveyance,  was 
void.  Here  the  specified  form  had  not  been  complied 
with,  and  the  appellant  was  therefore  free  firom  all  Ua- 
bility  in  respect  of  such  transfer. 

Then,  as  to  the  false  representations  which,  he  in- 
sists, relieve  him  from  any  liability  on  shares  purchased 
by  him,  in  consequaice  of  such  representations  being 
made.  These  false  representations  were  made  by  Mr. 
Gi/mour,  who  was  not  only  the  agent  of  the  Company, 
but  was,  besides,  a  partner  in  it,  and  whose  acta  there- 
fore affect  the  Company  in  his  double  character  of 
agent  and  co-partner.  The  principle  applicable  to 
contracts,  made  in  consequeuce  of  such  representa- 
tions, seems  to  have  been  properly  laid  down  In  the 
judgment  of  Lord  Fuller  ton,  who  said  (i),  <^  If  any 
body  of  men,  aware  of  the  extent  of  their  own  liabi- 
lities, contrive  by  fraudulent  misrepresentation  or  con- 
cealment of  their  true  situation,  to  beguile  another 
party  into  the  association,  to  his  loss  and  their  gain, 
I  see  no  reason  why  he  should  not  be  entitled  to  the 
ordinary  legal  remedies  for  obtaining  the  reduction  ot 
the  transaction,  at  least  as  between  him  and  the  other 


(a)  2  RaU.  Gas.  335. 


(6)  20  See.  Joriat,  241. 


CASES   IN  THB   HOUSE   OF   LORDS. 


509 


individual  partners/'  This  principle  seems  to  have 
been  forgotten  in  the  decision  of  this  case^  but  it  is 
conclusive  in  favour  of  the  appellant.  It  is  a  principle 
well  warranted  by  the  authorities,  English  as  well  as 
Scotch.  In  Seldon  v.  Connell  (a)  the  point  was  inci- 
dentally decided,  though  the  case  itself  was  determined 
on  the  form  of  the  proceeding  there,  which  was  held  to 
be  erroneous,  the  suit  being  brought  against  the  public 
officer  of  the  Company,  who  was  not  the  proper  party 
to  be  made  a  defendant.  But  in  Stainback  v.  Fem^ 
ley  {b)  it  was  distinctly  raised  and  decided.  There  the 
directors  of  a  Joint  Stock  Company,  in  order  to  sell 
their  shares  to  advantage,  represented  in  their  reports, 
and  by  their  agents,  that  the  affairs  of  the  Company 
were  in  a  very  prosperous  state,  and  declared  large 
dividends,  at  a  time  when  those  affairs  were  greatly 
embarrassed. 

[Lord  Cam/>6e//.— Such  conduct  on  the  part  of  Di- 
rectors of  a  Company  might  subject  them  to  criminal 
responsibility.] 

A  person  who  had  been  induced  by  these  means  to 
purchase  shares  of  one  of  the  directors  was  held  enti- 
tled to  maintain  a  bill  against  him  for  repayment  of 
the  purchase  money.  There,  no  doubt,  the  defendant 
was  a  party  directly  benefitted  by  the  misrepresenta- 
tion. But  it  is  not  necessary  that  that  circumstance 
should  exist,  in  order  to  give  the  party  injured  his  re- 
medy by  relief  from  the  contract. 

All  the  parties  here  are  members  of  a  partnership ; 
and  no  members  of  a  partnership  can  take  advantage 
of  fraudulent  representations  made  by  others  of  the 
same  body.    Interests  obtained  through  the  fraud  of 
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(a)  10  Sim.  58. 


(6)  9  Sim.  556. 


510 


CASES  IN  THE  HOUSB  OF  LORDS. 


1849. 

BURNBS 
V. 

Pbnnbll. 


another  person  cannot  be  maintained  (a).  The  fraudu- 
lent representations  need  not  be  made  to  the  party 
himself.  If  they  are  made  to  the  public,  and  any  one 
party  is  deceived  by  them,  he  will  be  relieved  from  his 
contract,  on  proof  of  the  misrepresentation. 

[Lord  Campie//.— -But  was  Gilmour  an  agent  of  the 
Company  to  make  this  representation  ?] 

He  was  so ;  he  was  at  once  the  agent  and  the  part- 
ner of  the  Company,  and  the  Company  is  bound  by  his 
acts.    In  Comfool  v.  Fowke{b)  the  principal  would 
have  been  bound,  but  that  there  was  no  evidence  to 
shew  that  the  agent  knew  the  representation  to  be 
false.    The  case  of  Fuller  v.  Wilson  (c)  carries  the 
rule  further,  and  makes  the  principal  liable  for  a  mis- 
representation made   through  an  agent,  though  the 
agent  did  not  at  the  time  know  it  to  be  such.    And 
though  the  judgment  in  that  case  was  reversed^  on 
error  (cQ,  the  reversal  proceeded  on  an  entirely  inde- 
pendent ground,  namely,  that  of  the  declaration  not 
being  supported  by  the  facts  as  found  in  the  special 
verdict.     And  in  Evans  v.  Collins  (e),  given  as  a  note 
to  that  case,  it  was  held,  that  where  a  false  representa- 
tion was  made  by  one  party,  who  might  have  known, 
but  did  not  know,  the  truth,  and  another  party,  who 
could  not  know  it  but  trusted  the  representation*  suf- 
fered from  it,  the  former  must  ^^  abide  the  consequences 
of  his  misconduct."     To  the  same  effect  is  Taylor  v. 
Ashton  (/),  where  it  was  held  not  to  be  necessary  to 


(a)  Bridgman  v.  Green,  2 
Ves.  627 ;  Wilson,  58 ;  adopt- 
ed by  Lord  Eldon,  in  Huguenin 
V.  Baseley,  14  Ves.  289. 

(6)  6  Mee.  &  W.  358. 

(c)  3  Q.  B.  58. 


(cO  3  Q.  B.  68. 

{e)  Id.  78  n.,  and  5  Q.  B. 
804. 

(/)  1 1  Mee.  &  W,  401 ; 
but  see  Moens  v.  Huyworth, 
lOMee.  &  W.  147. 
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shew  that  the  defendant  knew  the  representation  to  be 
untrue.  And  in  Langridge  v.  Ltevy  (a)j  the  principle 
which  is  to  be  deduced  from  these  various  cases  had 
been  previously  laid  down,  though  it  was  there  applied 
to  a  different  state  of  facts. 
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Mr.  Boll  and  Mr.  Inglis  for  the  respondents  : 
The  objection  to  the  jurisdiction  of  the  Lords  of  the 
First  Division,  on  the  ground  that  they  decided  on 
both  suits — whereas  the  appeal  to  them  was  only  on 
a  decision  of  the  Lord  Ordinary,  affecting  one  of  them 
— was  not  taken  in  the  Court  below,  and  cannot  there- 
fore be  entertained  here.  But  assuming  it  to  be  enter- 
tained, then  the  answer  is,  that  it  is  not  founded  in 
fact ;  for  the  Lord  Ordinary's  decision  was,  in  form 
as  well  as  substance,  given  in  the  conjoined  actions ; 
and  his  declaration  that  the  statements  made  on  the 
record  by  Bumes  were  relevant  to  "  support  the  reduc- 
tive conclusions"  in  his  suit,  was  in  effect  a  decision 
that  he  was  not  liable  to  the  Company  for  the  calls 
attempted  to  be  enforced  in  the  other  suit. 

In  truth,  the  Lord  Ordinary  decided  both  the  suits 
in  the  one  interlocutor,  and  the  Lords  of  the  Inner 
House  simply  reversed  his  decision,  but  specified  the 
points  of  application  of  their  judgment.  They  thought 
that  fraud  disposed  of  the  action  for  calls  as  well  as 
the  action  for  reduction,  and  they  framed  their  judgment 
accordingly.  The  first  objection  to  the  judgment  of 
the  Court  below  cannot  therefore  be  supported. 

Then  as  to  the  case  itself.  The  principle  applicable 
to  cases  where  fraud  is  set  up  is  the  same  in  Equity  as 
at  Law.     That  principle  was  well  laid  down  in  Evans 


(a)  2  Mee.  &  W.  519  ;  affirmed  4  Id.  337. 
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V.  Bicknell  (o),  where  it  was  held  that  to  vitiate  a  con- 
tract on  the  ground  of  the  Btatement  of  a  misrepresen- 
tation, that  statement  must  have  been  made  with  a 
view  of  deceiving  some  one  in  the  particular  way  in 
which  the  person  complaining  of  the  statement  says 
that  he  was  deceived  by  it.    That  decision  was  fol- 
lowed soon  after  by  the  case  of  Pasley  v.  Freeman  (&), 
where  the  principle  laid  down  was  that  the  false  repre- 
sentation must  be  made  with  the  intent  to  defraud. 
Here  there  was  no  pretence  for  saying  that  such  was 
the  case.     In  Langridge  v.  Levy  {c)y  the  representa- 
tion was  false ;  it  was  so  within  the  knowledge  of  the 
person  who  made  it ;  it  related  to  a  simple  fact,  and 
not  to  a  contingent  calculation ;  it  was  made  with  a 
view  to  deceive^  and  it  did  deceive  the  party  to  whom  it 
was  addressed.     That  case,  therefore,  in  no  respect  re* 
sembles  the  present.     Nor  is  Stainback  v.  Femly  (iQ 
in  point,  for  there  the  suit  was  against  the  individual 
director,  who  had  made  and  benefitted  by  the  misre- 
presentation, and  not  against  the  Company.     Besides 
which,  there  is  this  distinction  running  between  the 
present  case  and  all  the  cases  that  have  been  cited,  that 
in  no  one  of  them  is  the  question  raised  between  a  part- 
nership  and  one  of  the  partners,  but  it  is  always  between 
party  and  party,  the  two  persons  having  no  partnership 
connection  with  each  other.    The  case  of  Winterbottmn 
V.  Wright  {e)   shews  that  where  the  parties  have,  as 
they  have  here,  distinct  interests,  the  act  of  one  will 
not  make  the  other  liable  to  damages. 

[Lord    Campbell. — But  was  not   Gilmovr    here    a 


(a)  eVes.  173. 

(b)  3  Term  Rep.  51. 

(c)  2  M.  &  W.  519,  af- 
firmed 4  Id.  337. 


(d)  9  Sim.  556. 

(e)  10  Mee.  &  W.  109, 
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partner  of  the  Company,  and,  as  such,  capable  of  affec* 
ting  the  other  partners  by  his  acts  ?] 

He  was  not ;  for  the  members  of  this  body  formed 
a  joint  stock  company,  which  is  not  like  an  ordinary 
partnership,  because  all  the  world  knows  that  its  affairs 
are  managed  in  a  particular  way,  and  that  no  act  of  any 
individual  partner  will  bind  the  rest. 

As  to  another  part  of  the  case,  it  is  contended  on  the 
other  side  that  no  partnership  has  been  created  here  be- 
tween the  appellant  and  the  Company,  so  as  to  bind  the 
appellant,  and  the  fact  that  he  did  not  sign  the  minute 
in  the  books  of  the  company,  is  relied  on  for  the  pur- 
pose of  that  argument.  The  answer  is,  that  the  stipu- 
lation that  he  should  do  so  was  only  made  for  the  pro- 
tection of  the  company,  and  might  be  waived  by  the 
company  without  its  rights  being  affected.  East  JLo^ 
thian  Bank  v.  Tumbutl  (a).  In  the  case  of  Mangles 
V.  The  Preston  Collier  Company  (b),  which  followed 
and  explained  that  of  Preston  v.  The  same  Com- 
pany (c),  no  note  of  the  transfer  was  executed,  yet 
the  party  was  held  liable ;  but  here  the  note  of  the 
transfer  has  been  executed,  and  the  appellant's  name 
has  been  enrolled  in  the  books  of  the  company.  And 
even  had  that  not  been  so  in  this  country,  the  right  of 
this  appellant  must  have  been  decided  by  the  law  of 
Scotland^  which  has  been  declared  in  this  House  in  the 
case  of  Allan  v.  Tumbull  (cf),  where  it  was  held  that 
on  shares  assigned  to  bankers,  the  assignment  being 
duly  intimated  to  the  company,  the  bankers  became 
liable  as  partners,  although  the  assignment  was  made 
in  order  to  secure  payment  of  a  debt,  and  though  cer- 
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(fl)  3  Sh.  &  Dunl.  95. 
{b)  2  Railway  Ca«.  359. 


(c)  2  Railway  Cases,  335. 
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tain  forms^  prescribed  by  the  contract  of  partnership 
as  to  transferring  shares,  had  not  been  observed.  This 
last-named  case  expressly  recognised  and  adopted  the 
decision  in  the  East  LfOthian  Bank  v.  Tumbull.  On 
that  point,  therefore,  it  is  clear  that  there  must  be  judg- 
ment for  the  respondents. 

There  is  no  averment  in  the  summons  here,  of  firaud 
committed  by  the  Directors,  in  declaring  the  dividends; 
but  the  appellant  insists,  that  as  these  dividends  turned 
out  afterwards  to  have  been  unwisely  made,  they  must 
be  treated,  so  far  as  he  is  concerned,  as  if  they  were 
fraudulently  made,  for  that  he  was  deceived,  by  such 
dividends  being  declared,  into  the  belief  that  the  Com- 
pany was  in  a  prosperous  condition.  Such  a  mode  of 
dealing  with  past  events  is  an  absurdity,  and  can  form 
no  ground  for  relieving  the  appellant  from  his  liability. 


The  Attorney  General  in  reply : 
It  is  nothing  to  say  here  that  this  was  a  joint  stock 
company;  it  was  strictly  a  mercantile  partnership, 
formed  with  a  larger  number  of  members  than  other 
partnerships,  but  with  the  absolute  control  in  the 
members  at  large,  for  they  might  have  special  meetings 
at  any  time  to  regulate  their  affairs.  £ach  partner  was 
therefore  liable,  as  in  any  partnership  with  the  ordinary 
number  of  members.  Gilmour  got  a  benefit  by  these 
representations,  which  induced  a  solvent  and  a  rich 
man,  instead  of  a  poor  one,  to  become  a  member  of  the 
concern.  So  that,  if  that  was  necessary,  the  proof 
exists  here  of  a  benefit  being  the  result  of  the  misre- 
presentation. But  no  such  proof  is  necessary.  Pasley 
V.  Freeman  {a).     Here  a  member  of  a  firm  made  false 
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representations.     If  he  was  an  agent  of  the  company,         1849. 
and  if  it  was  within  his  authority  to  make  them^  the       Burnbs 
firm  cannot  benefit  by  them  because  they  are  false.     If     p    "* 
he  was  not  the  company's  agent,  then  the  company 
cannot  found  any  rights  on  acts  which  he  had  no  au- 
thority to  perform,  especially  as  the  appellant  has  not 
executed  those  instruments  which,  by  the  very  constitu- 
tion of  the  company,  are  conditions  precedent  to  his 
becoming  possessed  of  the  rights  of  a  member. 

Lord  Campbell:  July  16. 

My  Lords,  on  the  28th  of  July y  1843,  the  Forlh 
Marine  Insurance  Company,  established  in  the  year 
1839  as  a  Joint  Stock  Company,  with  transferrable 
shares,  commenced  an  action  against  the  appellant  for 
calls,  alleging  that  he  had  become  a  member  of  the  com- 
pany by  purchasing  and  accepting  the  transfer  of  fifty 
shares,  on  the  second  day  of  December  1842.  llie 
calls  sued  for  were,  one  ordered  on  the  19th  of  Decem- 
ber 1842,  of  20/.  per  cent.,  and  another  ordered  on  the 
21st  o{June  1843,  of  15/.  per  cent. 

The  appellant  denied  his  liability  as  a  shareholder ; 
and  on  the  28th  of  May  1844,  commenced  an  action 
of  reduction  against  the  company,  and  also  against 
David  M^Kenzie,  for  whom  he  had  purchased  the 
fifty  shares,  praying  by  his  summons  that  the  transfer 
of  the  shares  to  him  might  be  set  aside ;  that  it  should 
be  declared  that  he  never  was  a  partner  in  the  com- 
pany, or  liable  as  such  ;  that  he  should  be  reponed  and 
restored  in  integrum  ;  that  it  should  be  declared  that 
the  said  David  M^Kenzie  remained  liable  in  respect  of 
the  fifty  shares,  and  that  the  sum  of  200/.,  paid  by 
him  for  the  shares,  should  be  repaid  to  him,  with 
interest. 
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No  fraud  was  alleged  against  David  M*Kenzie,  but 
he  made  no  defence,  and  there,  was  a  decree  against 
him  in  absence. 

The  company  making  defences  to  the  action  of  re- 
duction, the  Lord  Ordinary  very  properly  conjoined 
this  action  with  the  action  at  the  suit  of  the  company, 
for  calls.  In  the  conjoined  actions  there  was  one  re- 
cord, which  set  forth  the  condescendence  of  the  com- 
pany, with  the  answers  of  Mr.  Bumesj  and  Mr. 
Bwnies*  statement  of  facts,  with  the  answers  of  the 
company,  and  the  pleas  in  law  on  both  sides.  The 
second  and  third  pleas  in  law  on  behalf  of  the  company, 
on  which  the  case  depends,  were  that  Mr.  JBumes*s 
allegations  are  not  relevant  in  law  to  protect  him  from 
the  payment  of  the  calls,  or  to  support  bis  action  of 
reduction. 

The  case  came  on  to  be  argued  before  Lord  Woody 
as  Lord  Ordinary ;  and  he  pronounced  a  decision 
which  was  made  the  subject  of  a  reclaiming  note  to  the 
Lords  of  the  First  Division  of  the  Inner  House.  [His 
Lordship  read  the  Lord  Ordinary's  interlocutor,  the  re- 
claiming note,  and  the  interlocutor  of  the  Lords  of  the 
First  Division.] 

From  this  interlocutor  Mr.  Burnes  has  appealed  to 
your  Lordships'  house,  and  the  first  objection  taken  to 
it  by  his  learned  counsel  is,  that  it  finally  disposes  of 
both  actions  ;  whereas  the  Lord  Ordinary  had  only 
decided  a  single  point  in  the  action  of  reduction,  and 
had  given  no  opinion  respecting  the  action  for  calls,  it 
being  contended  that  the  Inner  House  had  exceeded  its 
jurisdiction,  which  was  confined  to  a  review  of  the  de- 
cision of  the  Lord  Ordinary  on  the  point  which  he  had 
disposed  of.  This  objection  was  not  made  in  the  Court 
below,  where  all  the  questions  arising  on  both  actions 
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were  very  copiously  discussed,  without  any  doubt  as  to         tB49. 
jurisdiction,  and  it  is  not  even  hinted  at  in  the  cases       Dubnbs 
laid  on  your  Lordships'  table.     1  am  of  opinion  that  it     PtssELh. 
is  wholly  untenable.    The  reclaiming  note  professed, 
and  did  bring,  both  actions  before  the  Inner  House^ 
and  the  Inner  House,  as  the  Court  of  Appeal,  was  em- 
powered, and  was  bound  to  pronounce,  the  judgment 
which  ought  to  have  been  pronounced  by  the  Court  of 
first  instance.     The  Lord  Ordinary,  if  he  had  thought 
fit,  might  have  referred  both  actions  at  once  to  the 
Inner  House,  without  deciding  anything,  and  when  the 
case  came  before  the  Inner  House,  upon  the  reclaiming 
note,  an  equally  extensive  jurisdiction  was  conferred 
upon  the  Judges  there. 

Another  objection  made  by  the  appellant,  of  a  formal 
nature,  is  that  he  had  not  subscribed  an  entry  in  the 
company's  books,  according  to  the  seventeenth  article 
of  the  deed  of  copartnery,  which,  upon  a  transfer  of 
shares,  requires  such  a  subscription,  and  declares, 
*'  that  no  purchaser  shall  be  deemed  or  entitled  to  ex- 
ercise any  of  the  rights  of  a  partner,  until  this  requisite 
be  complied  with."  Although  this  objection  was,  after 
long  argument,  abandoned  by  the  appellant's  counsel 
in  the  Court  below,  they  are  not  precluded  from  taking 
it  here,  as  it  is  raised  by  the  record,  but  I  am  of  opinion 
that  it  was  properly  abandoned  below,  because  it  is  un* 
tenable.  Looking  at  the  seventeenth  and  the  preceed- 
ing  article,  it  is  quite  clear  that  the  subscription  in 
question  is  a  duty  cast  upon  the  purchaser  for  the  be- 
nefit of  the  company,  and  that  he  cannot  resile  from 
the  contract  because  he  has  not  performed  it.  If  the 
deed  of  transfer  stands,  and  Mr.  Burnes  had  become  & 
partner,  there  can  be  no  defence  to  the  action  for  calls. 
Every  thing  depends  therefore  on  *'  whether  the  state<^ 
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ments  made  by  him  in  the  action  of  redaction,  are  re* 
levant  to  support  the  reductive  conclusion  thereof/' 
As  to  ttiat,  facts  must  be  averred  with  reasonable  pre-^ 
dsion,  facts  which,  if  proved,  would  be  sufficient  to 
support  the  reductive  conclusions  of  the  summons.  It 
is  not  enough  to  set  forth  general  allegations  of  fraud, 
for  by  such  allegations  a  party  cannot  take  advanti^ 
of  his  own  default.  On  the  2d  of  December  1842, 
there  was  a  regular  deed  executed,  to  which  Mr. 
Bumes  was  a  party,  and  by  which,  with  his  consent, 
and  with  the  privity  and  sanction  of  the  company,  the 
fifty  shares  were  regularly  transferred  to  him.  There- 
fore it  became  his  duty  to  see  that  the  form  specified 
in  the  IJth  article  was  complied  with.  From  his  de- 
fault, the  company  might  have  sud  that  he  was  '^  not 
to  be  deemed  or  entitled  to  exercise  any  of  the  rights 
of  a  partner,"  but  he  is  forbidden  to  avail  himself  of 
any  such  plea. 

We  come,  therefore,  to  the  question  which  the  Lord 
Ordinary  decided,  apparently  on  the  ground  of  the 
fraud  charged  against  the  defenders.  Facts  must  be 
alleged  which  show  that  such  a  fraud  has  been  prac- 
tised by  them  upon  him  as  will  entitle  him  to  the  judg- 
ment which  he  prays. 

I  am  first  struck  by  a  circumstance,  which  I  do  not 
find  noticed  in  the  Court  below,  that  although  it  is 
sought  to  set  aside  the  transfer  as  against  M^Kenzie^ 
it  is  likewise  sought  to  fix  upon  him  a  continuing  lia- 
biiity  as  a  partner,  and  to  have  a  decree  pronounced  by 
which,  having  sold  his  shares  for  200/.,  of  which  sum 
only  a  small  portion  came  into  his  pocket,  he  would 
have  to  pay  at  least  1000/.  in  respect  of  subsequent  calls. 
As  far  as  he  is  concerned,  there  really  is  no  allegation 
of  fraud  to  impeach  the  transaction,  either  in  the  sum* 
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mens  or  condescendence.    If  the  directors  are  liable  to         1849. 
all  the  charges  brought  against  tliem»  he  was  sinned       Bubnbs 
against,  as  one  of  the  innocent  and  betrayed  sharehol-     Peknbll. 
ders.     But  if  the  directors  cannot  avail  themselves  of 
any  defect  in  the  case,  so  far  as  he  is  concerned,  after 
the  decree  against  him  in  absence,  let  us  see  what  facts 
are  alleged  in  respect  of  which  the  reduction  is  to  be 
supported  against  the  company. 

It  must  be  borne  in  mind,  that  the  transfer  now 
sought  to  be  set  aside,  was  executed  on  the  2d  of  De- 
cember 1842,  and  that  Mr.  Burnes  tells  you  that,  till 
the  preceeding  month  of  November^  he  knew  nothing 
about  the  affairs  of  this  company  (being  probably  ig- 
norant of  its  existence)  and  that  he  then  became  ac- 
quained  with  it  from  the  circumstances  of  David 
M^Kenzie,  his  clerk,  being  a  shareholder,  and  unable 
to  pay  a  call.  Montrose  is  his  usual  place  of  residence, 
but  he  then  happened  to  be  in  Edinburghj  and  certain 
communications  were  made  to  him  by  Mr.  Gilmour, 
who  was  the  law  agent  to  the  Company,  and  had  been 
employed  by  the  Company  in  that  capacity  to  sue 
M^KeJizie  for  the  arrears. 

Under  these  circumstances,  the  question  arises  whe- 
ther the  company  is  bound  by  the  communications 
which  Mr.  Gilnwur  then  made  to  Mr.  Burnes  respect- 
ing its  commercial  affairs  and  commercial  prosperity  ; 
for  if  the  company  is  not  so  bound,  we  need  not  con- 
sider the  weight  and  effect  of  the  representations  then 
made.  I  am  of  opinion  that  in  making  these  represen- 
tations, he  was  not  acting  within  the  scope  of  his  au- 
thority from  the  directors.  He  was  employed  by  them 
only  as  a  lawyer,  to  demand  and  sue  for  a  debt  due 
from  a  shareholder ;  and  he  had  no  authority  to  make 
any  disclosure  respecting  the  concerns  or  the  condition 
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of  the  company  to  a  stranger  who  conteoiplated  the 
purchase  of  shares  in  the  company. 

It  was  hardly  contended  at  die  bar  that  the  directors 
are  bound  by  what  Mr.  Oilmour  said  or  did  on  that 
occasion,  merely  because  he  was  the  law  agent  of  the 
company ;  but  it  has  been  most  strenuously  urged  that 
the  directors  are  bound  by  all  that  he  said  and  did,  on 
the  ground  that  he  was  himself  a  shareholder  in  the 
company.    We  are  told  that  a  Joint  Stock  Company 
(at  least  if  not  incorporated,  and  only  empowered  by  a 
public  act  of  parliament  as  this  is,  to  sue  and  be  sued 
by  its  officers)  is  in  the  same  situation  as  any  mercan- 
tile partnership  consisting  of  two  or  three  individuals 
carrjring  on  business  jointly  under  an  ordinary  deed  ci 
partnership  or  by  a  parol  agreement  among  themselves 
of  which  the  world  is  ignorant,  in  which  case  what  is 
said  or  done  by  any  one  partner  respecting  the  partner- 
ship business  affects  all  the  partners,  although  in  isola- 
tion of  their  agreement  inter  se.    But  why  is  this  so  ? 
Because,  carrying  on  business  jointly  under  a  common 
form,  they  hold  out  to  the  world  that  each  of  them 
has  authority  to  manage  the  partnership   concerns. 
Therefore  all  are  bound  by  what  each  does  in  conduct- 
ing the  partnership  business.    All  the  members  of  the 
firm  are  liable  to  the  bona  fide  holder  of  a  bill  of  ex- 
change, drawn,  accepted,  or  indorsed  by  any  one  of 
them.    But  supposing  that  A.,  B.,  and  C,  entering 
into  partnership,  it  is  expressly  stipulated  that  A.  shall 
not  draw,  accept,  or  indorse  bills  in  the  partnership 
firm,  and  this  stipulation  is  known  to  X.,  he  would 
have  no  remedy  against  B.  and  C.  on  a  bill  of  exchange 
which  he  induced  A.   to  draw,  accept,  or  indorse. 
Therefore  on  the  principle  which  regulates  the  liability 
of  common  parties,  a  distinction  must  be  made  between 
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a  member  of  a  corlimon  mercantile  partnership  and  a 
shareholder  in  a  joint  stock  company.  No  one  will 
contend  that  a  joint  stock  company  would  be  liable  on 
a  bill  of  exchange^  drawn,  accepted,  or  indorsed  by  any 
one  shareholder.  Why  ?  Because  it  is  known  that 
the  power  of  carrying  on  the  business  of  the  company, 
and  of  drawing,  accepting,  and  indorsing  bills  of  ex- 
change, is  vested  exclusively  in  the  directors.  I'his 
shews  that,  although  a  joint  stock  company  is  a  part- 
nership, it  is  a  partnership  of  a  different  description, 
and  attended  with  different  incidents  and  liabilities 
from  a  partnership  constituted  between  a  few  indivi- 
duals who  carry  on  business  jointly,  with  equal  powers 
and  without  transferrable  shares.  All  who  have  deal- 
ings with  a  joint  stock  company  know  that  the  autho- 
rity to  manage  the  business  is  conferred  upon  the 
directors,  and  that  a  shareholder,  as  such,  has  no 
power  to  contract  for  the  company.  For  this  purpose, 
it  is  wholly  immaterial  whether  the  company  is  incor- 
porated or  unincorporated.  Here  it  is  not  alleged 
that  Mr.  Burnes  knew  that  Mr.  Gilmour  was  a  share- 
holder, or  that  in  respect  of  his  being  supposed  to  be 
a  shareholder,  he  gave  any  faith  to  his  representations. 
Mr.  Burnes  knew,  or  might  have  known,  that  there 
were  nine  directors  appointed  to  manage  the  business 
of  the  company.  He  knew  that  Mr.  Gilmour  was  not 
one  of  them,  and  he  dealt  with  Mr.  Gilmour  merely  as 
the  law  agent,  employed  to  recover  the  arrears  due 
from  M^Kenzie.  The  doctrine  contended  for  by  the 
appellant  would  lead  to  the  conclusion  that  a  joint 
stock  company  is  liable  on  any  contract  entered  into 
by  any  shareholder  within  the  scope  of  the  business 
for  carrying  on  which  the  company  is  established; 
and  that  any  contract,  regularly  entered  into  with  the 
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directon,  may  be  vitiated  by  anything  said  or  done  by 
any  shareholder^  witbont  the  authority  or  privity  of  the 
directors.  Considering  the  important  transactions  now 
carried  on  through  the  medium  of  joint  stock  com- 
panies^ the  doctrine  is  very  alarming;  but  it  rests  on 
no  principle^  and  no  authority  has  been  cited  to  sup- 
port it.  The  case  relied  upon  of  Stainback  v.  JFerit- 
kjf  (a),  I  entirely  approve  of.  But  that  was  a  bill  filed 
by  the  purchaser  of  shares  in  a  joint  stock  company 
against  the  vendor,  who  was  alleged  personally  to  have 
deceived  the  plaintiff  by  a  false  statement  of  materisl 
facts ;  and  then>  without  affecting  the  interests  of  the 
company,  the  plaintiff  sought  repayment  of  the  pur- 
chase money  with  interest,  on  re-transferring  the  shares 
to  the  defendant.  The  Vice  Chancellor  of  England 
therefore  rightly  held  that  the  plaintiff  stated  a  case 
entitling  him  to  relief. 

We  now  come  then  to  the  allegations  respecting  the 
acts  of  the  directors  themselves ;  and  if  the  plaintiff  has 
been  deceived  and  defrauded  by  them,  and  induced  by 
them  to  purchase  the  shares  by  their  false  represen- 
tations,  the  interlocutor  must  be  reversed.  I  do  not 
think  it  necessary  even  that  the  representations  should 
have  been  made  personally  to  him.  If  the  directors 
have  made  false  representations  for  the  purpose  of  fic- 
titiously enhancing  the  price  of  shares  for  their  own 
benefit,  and  the  appellant  has  thereby  been  deceived, 
and  induced  to  purchase  shares  greatly  beyond  their 
value,  the  transfer  of  the  shares,  although  executed, 
ought  to  be  set  aside.  But  the  transfer  having  been 
executed,  a  clear  and  strong  case  of  fraud  ought  to  be 
established,  and  it  must  be  shewn  that  the  purchaser 
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of  these  shares  was  induced  to  purchase  them  by  the 
deceit  of  the  director. 

You  will  observe  that  the  misconduct  imputed  to 
these  directors,  resolves  itself  into  misconduct  as  be- 
tween them  and  the  shareholders.     The  directors  are 
not  charged  with  any  design  to  raise  the  value  of  the 
shares  in  the  market  fictitiously,  for  the  purpose  of  ob- 
taining a  high  price  for  shares  to  be  sold  on  behalf  of 
the  company,  or  which  they  themselves  held  individu- 
ally.    Nor  is  any  connection  alleged  between  the  sup- 
posed misconduct  of  the  directors,  and  the  purchase  of 
the  shares  by  the  appellant.    Their  acts  of  imputed 
misconduct  begin  years  before  he  had  purchased  or  en- 
tertained any  intention  of  purchasing  shares,  and  surely 
it  cannot  be  contended  that  the  purchaser  of  shares  in  a 
joint  stock  company,  when  sued  for  calls,  may  get  rid 
of  his  liabily  by  shewing  that  at  some  past  period  the 
directors  have  misconducted   themselves.      Assuming 
that  the  accounts  rendered  by  these  directors  to  the 
shareholders  were  erroneous  or  false,  there  is  no  alle- 
gation that  they  were  ever  brought  to  the  notice  of  the 
appellant,  except  by  Mr.  Gilmour^  or  that  he  knew  any 
thing  of  their  contents  before  November  1842,  or  that 
they  were  ever  made  public,  or  exhibited,  except  at  a 
meeting  of  the  shareholders.     Suppose  that  an  action 
should  be  brought  by  Mr.  Bumes  against  the  directors 
for  a  deceitful  representation,  whereby  he  was  induced 
to  purchase  the  shares  at  a  fictitious  value,  what  facts 
are  alleged  upon  this  record  which  could  be  used  to 
support  such  an  action  ?     There  are  no  allegations  of 
that  kind.     Mr.  Bumes  himself  attributes  his  unlucky 
purchase  entirely  to  what  passed  between  him  and  Mr. 
Gilmourf  for  which  the  directors  are  not  answerable. 
But  looking  to  the  accounts,  they  really  cannot  be 
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Pb»mbi»ii.  ^^y  ^^^^^^  ^  charged  with  falsehood.  But  the  ac- 
counts rendered  in  June  1841  and  June  1842,  do  not 
state  what  is  ftdse.  There  is  in  them  no  falsification  of 
figures.  They  gave  a  true  statement  of  the  premiums 
received,  and  the  adjusted  losses.  In  a  balance  sheet, 
liquidated  items  can  alone  appear,  either  on  the  debtor 
or  creditor  side.  The  complaint  that  the  balance 
sheet  contained  no  statement,  and  made  no  estimate 
of  pending  risks,  is  absurd.  Such  a  statement  could 
not  be  introduced  into  a  balance  sheet ;  and  if  the 
business  was  prudently  conducted,  the  greater  the 
amount  of  pending  risks,  the  more  prosperous  was  the 
condition  of  the  company.  No  estimate  could  be  made 
of  losses  thereafter  to  occur,  unless  the  directors  had 
been  endowed  with  the  faculty  of  second  sight,  and 
could  have  discovered  the  shadows  of  coming  shipwrecks 
and  captures. 

The  grave  part  of  the  charge  against  the  directors 
really  resolves  itself  into  the  supposed  fictitious  divi- 
dends of  15/.  per  cent.,  ordered  in  June  1841,  and  of 
//•  per  cent.,  ordered  in  June  1842.  I  repeat  what  I 
threw  out  during  the  argument  (and  for  which  I  had 
the  high  sanction  of  my  noble  and  learned  friend),  that 
it  is  most  nefarious  conduct  for  the  directors  of  a  joint 
stock  company,  in  order  to  raise  the  price  of  shares 
which  they  are  to  dispose  of,  to  order  a  fictitious  divi- 
dend to  be  paid  out  of  the  capital  of  the  concern. 
Dividends  are  supposed  to  be  paid  out  of  profits  only, 
and  when  directors  order  a  dividend,  to  any  given 
amount,  without  expressly  saying  so,  they  impliedly 
declare  to  the  world  that  the  company  has  made  profits, 
which  justify  such  a  dividend.     If  no  such  profits  have 
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been  made,  and  the  dividend  is  to  be  paid  out  of  the 
capital  of  the  concern,  a  groed  fraud  has  been  practised, 
and  the  directors  arc  not  only  civilly  liable  to  those 
whom  they  have  deceived  and  injured,  but,  in  my 
opinion,  they  are  guilty  of  a  conspiracy,  for  which  they 
are  liable  to  be  prosecuted  and  punished.  I  am  one  of 
those  who  think  Lord  Cochrane  was  unjustly  convicted 
of  a  conspiracy  to  raise,  by  false  rumours,  the  price  of 
the  public  securities  for  his  own  advantage,  and  to  the 
injury  of  the  King's  subjects,  who  were  deceived  ;  but 
no  one  has  gravely  doubted  that  the  imputed  offence 
was  one  of  a  kind  which  amounted  in  point  of  law  to  a 
misdemeanor.  There  can  be  no  doubt  therefore  that  a 
conspiracy  by  falsehood  (as  by  a  fictitious  dividend)  to 
raise  fictitiously  the  market  value  of  shares  of  a  rail* 
way  company,  or  any  other  joint  stock  company,  that 
the  Queen's  subjects  may  be  deceived  and  injured,  and 
that  at  their  expense  a  profit  may  be  made  by  the  con- 
spirators, would  be  an  indictable  offence. 

But  setting  aside  the  objection  that  here  there  is  no 
sufi&cieut  allegation  to  connect  the  supposed  fraud  with 
the  act  of  the  appellant,  in  purchasing  the  shares,  how 
can  it  be  said  that  the  dividend  was  paid  out  of  capi- 
tal. The  capital  of  the  company  consisted  of  the 
10000/.,  paid  up  out  of  the  100,000/.  of  the  capital 
subscribed.  The  1500/.  set  aside  for  pajnnent  of  the 
15/.  per  cent,  in  June  1841,  and  the  700/.  for  payment 
of  7/*  per  cent,  in  June  1842,  were  taken  from  premiums 
which  had  been  received  to  a  vastly  greater  amount.  It 
might  be  imprudent  to  order  these  dividends,  but  it 
does  not  follow  that  they  were  ordered  fraudulently, 
and  there  is  no  allegation  that  they  were  ordered  in  con- 
templation of  the  sale  of  any  shares,  either  for  the  benefit 
of  the  company,  or  for  the  benefit  of  any  of  the  direc- 
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tors.  There  is  no  surmise  even  that  the  dividends 
were  connected  with  any  traffic  in  the  shares  of  the 
company.  I  may  observe  that  in  such  a  concern  as 
this,  there  must  be  infinite  difficulty  in  fixing  a  fair 
dividend.  In  railroad  companys,  it  must  be  compara- 
tively easy,  for  there  is  no  risk  to  calculate  there,  except 
(for  which  there  ought  to  be  a  handsome  reserve)  that  of 
killing  a  certain  number  of  her  Majesty's  subjects.  The 
directors  have  only  to  take  an  account  of  receipts  and 
outgoings,  and,  striking  a  balance  according  to  the  ordi- 
nary rules  of  arithmetic,  to  say  how  much  is  to  be  as- 
cribed to  each  share.  But  the  directors  of  a  marine  in- 
surance company  must  look  to  the  probabilities  of  war 
and  peace,  and  take  into  consideration  accounts  of  distant 
tempests,  to  which  ships  insured  by  them  may  have 
been  exposed.  If  lives  arc  insured,  they  must  attend 
to  the  approach  of  the  cholera,  and  the  sanitary  pre- 
cautions adopted  to  meet  it.  This  month  there  may  be 
grounds  for  a  good  dividend,  and  the  next  month  a  call 
may  be  indispensible. 

The  fact  is  alleged,  and  not  denied,  that  there  having 
been  a  dividend  ordered  of  7'-  per  cent,  in  «/a»e  1842, 
in  the  month  of  t/ti/y  following,  a  call  was  ordered  of 
10/.  per  cent.  The  conduct  of  the  directors  in  order- 
ing a  call  so  soon  after  a  dividend,  has  been  severely 
animadverted  upon  ;  but  it  might  be  perfectly  justifi- 
able, from  the  varying  circumstances  of  ^the  company, 
and  at  any  rate  Mr.  Burnes  has  no  right  to  complain 
of  it,  as  a  ground  for  the  reduction  of  the  transfer,  for 
he  himself  admits  that  he  was  fully  aware  of  it  in  iW 
vember  1842,  before  he  had  purchased  the  shares,  and 
before  the  transfer  was  executed.  If  such  a  coinci- 
dence of  dividend  and  call  be  conclusive  proof  of  in- 
solvency, then  he  wittingly  became  a  member  of  an 
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insolvent  company,  and  there  is  no  pretence  for  saying 
that  he  was  deceived.  But,  in  truth,  he  was  perfectly 
satisfied  with  the  bargain,  till  the  subsequent  calls  were 
made,  for  which  the  original  actbn  was  brought.  I 
believe  that  his  bargain  was  a  very  bad  one,  but  he  had 
only  to  blame  hb  own  want  of  caution  in  entering 
into  it.  If  he  had  made  inquiries  of  the  directors, 
or  the  actuary,  their  authorized  agent,  to  give  in- 
formation, he  would  probably  have  found  that  heavy 
losses  had  lately  arisen,  which  coidd  not  have  been  pro- 
perly introduced  as  items  in  any  preceding  balance 
sheet ;  but  he  was  probably  pleased  with  the  amount 
of  premiums,  and  calculated  that  these  would  all 
turn  out  to  be  pure  profit. 

However  this  may  be,  I  concur  in  the  unanimous 
opinion  of  the  Judges  of  the  First  Division  of  the 
Court  of  Session,  that  he  has  not  averred  any  facts 
which  entitle  him  to  be  released  from  the  engage- 
ment into  which  he  deliberately  entered  as  a  share- 
holder of  this  company. 

Looking  to  the  facts  which  the  appellant  avers,  and 
taking  those  facts  to  be  true,  I  am  of  opinion  they 
do  not  make  out  any  case  of  fraud  practised  upon 
him,  and  that  he  must  be  left  to  su£fer  from  the 
e£fects  of  his  own  imprudence.  For  these  reasons  I 
move  that  the  interlocutor  appealed  from  be  affirmed, 
with  costs. 


1849. 


BURNBS 
9. 

Pknhbll. 


Lord  Brougham : 
I  entirely  agree  with  my  noble  and  learned  friend  in 
the  conclusions  at  which  he  has  arrived  ;  and  after  the 
very  able  and  elaborate  manner  in  which  he  has  gone 
into  all  the  points  of  the  case,  both  into  the  less  im- 
portant technical  matter  with  which  he  prefaced  his 
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argument,  and  into  the  merits  of  the  case  itself  as  to 
the  allegations,  and  as  to  the  facts  proved,  I  so  en- 
tirely go  along  with  him  in  his  view  (with  one  excep- 
tion indeed,  %7ith  which  I  am  about  to  qualify  my 
assent),  that  it  is  unnecessary  for  me  long  to  detain 
your  Lordships, 

In  the  first  place,  with  respect  to  the  preliminary 
objection  which  was  taken  at  the  Bar,  which  appears 
to  me  to  hare  no  force,  I  wish  to  state  that  I  am  not 
for  reversing  this  decree,  in  respect  of  that  preliminary 
objection.  I  mean  the  objection  that  both  actions  were 
not  competently  before  the  Lords  of  the  First  Din- 
sion,  when  they  gave  their  judgment ;  for  I  think  that 
they  were  fully  before  the  Judges  of  that  Court. 

I  do  not  think  it  is  necessary  in  support  of  the  judg- 
ment below,  or  in  support  of  our  affirmance  of  that 
judgment,  to  say  that  the  effect  of  a  reclaiming  petition 
was  to  bring  both  actions  before  the  Inner  House,  as  if 
they  had  been  conjoined.  Conjoining  two  actions  is  pars 
judicisy  as  is  often  said  in  the  Scotch  law  and  practice, 
and  therefore  I  am  unwilling  to  say  what  the  effect  of 
a  reclaiming  note  is,  and  whether  that  might  be  sup- 
posed to  supply  the  defect  of  an  interlocutor  conjoining 
the  two.  It  is  quite  unnecessary  to  state  that,  because 
I  think  this  is  fatal  to  it — which  my  noble  and  learned 
friend  has  already  remarked,  and  upon  which  I  rest  my 
opinion  as  being  a  sufficient  ground  in  itself, — that  this 
was  not  objected  to  at  the  proper  time  and  place. 
This  objection  ought,  past  all  doubt,  to  have  been 
taken  in  the  Court  below,  where  it  was  not  taken ;  and 
whether  the  reclaiming  note  had  so  large  an  effect  or 
not,  at  all  events  that  note  brought  both  interlocutors 
(as  I  understand)  before  the  Inner  House,  and  with  the 
reclaiming  note  the  Court  had  to  deal.    The  reclaim- 
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ing  note  was  the  ground  upon  which  the  Court  was         1849. 
called  upon  to  decide^  and  it  was  upon  the  reclaiming      Burnbs 
note  that  the  judgment  proceeded.    Then  I  say  that,     Pimnell. 
it  is  quite  enough  for  me,  in  order  to  enable  me  to  dis- 
pose of  this  merely  technical  objection,  to  say  that  it 
was  not  taken  at  the  proper  time  and  place. 

As  to  the  third  technical  point  also,  I  entirely  concur 
with  my  noble  and  learned  friend. 

Now  we  come  to  the  argument  upon  the  merits. 
There  is  a  very  great  difiFerence  between  a  matter  exe- 
cutory and  a  matter  executed.  Thus,  for  instance,  if 
you  have  a  bill  for  a  specific  performance,  much  less 
misrepresentation  and  fraud  may  be  necessary  to  an- 
swer that  bill  and  to  call  upon  the  Court  to  refuse  to 
decree  specific  performance  than  would  be  required, 
after  the  execution  of  the  contract,  to  set  it  aside. 
After  the  contract  is  executed,  it  would  require  a  great 
deal  more  stringent  proof  of  fraud,  dolus  dans  locum 
contractuiy  to  set  the  contract  itself  aside,  than  would 
be  required  to  prevent  its  specific  performance  if  the 
matter  had  rested  in  fieri  f  and  had  been  executory  merely. 
That  was  very  distinctly  stated  in  a  celebrated  case 
in  this  House — celebrated  on  account  of  the  length  of 
the  litigation  and  its  importance,  and  also  on  account 
of  the  position  of  the  parties — namely  Harris  v.  £em- 
ble  (a),  which  was  heard  by  Lord  Plunket,  Lord 
JSldon,  and  myself.  In  that  case,  that  principle  was 
very  fully  illustrated.  But  it  is  a  matter  past  all  doubt, 
and  requiring  no  further  argument  or  consideration. 

But  here  was  a  contract  executed.  Mr.  Bumes  had 
purchased  the  shares,  and  he  resists  the  calls  made 
upon  him  by  force  of  that  contract.  Under  these  cir- 
cumstances, it  would  require  a  very  strong   case  of 

(a)  2  Dow  &  Clark,  463. 
2m2 
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fraud ;  it  would  require  not  merely  a  general  averment 
that  there  had  been  irregular  conduct  on  the  part  of 
the  directors,  not  only  a  general  averment  that  they 
had  behaved  trickily  (if  I  may  so  speak),  but  that  there 
must  be  legal  fraud,  it  must  be  dolus  dans  locum  am- 
ir actui.    It  is  not  enough  for  a  man  to  say^  If  yoa 
had  not  given  such  an  appearance  of  the  flourishing 
state  of  affairs, — if  you  had  not,  by  paying  dividends 
out  of  capital  (making  the  public  believe  that  you  were 
paying  them  out  of  profits),  given  this  flourishing  ap- 
pearance to  the  concern  by  your  own  acts  and  deeds, 
I  should  never  have  bought  my  shares.    That,  I  say,  is 
not  enough.     You  must  shew  that  there  has  been  some 
specific  fraudulent  conduct  on  the  part  of  those  direc- 
tors,— some  grossly  fraudulent  conduct  which  gave  rise 
to  the  particular  contract  in  question.     It  is  not  a  ge- 
neral averment  of  dolus ;   it  must  be  dolus  dans  hewn 
contraciui.    That  is  the  language  of  the  Civil  Law, 
which  all  nations  have  followed,  and  the  general  prin- 
ciples of  which,  in  all  matters  of  personal  contract, 
constitute  the  law  of  all  Europe  at  this  moment.    Now 
here  there  is  no  averment  of  any  such  fraud  as  that ; 
and,  as  my  noble  and  learned  friend  has  well  pointed 
out,  if  there  bad  been  such  an  averment,  there  is  a 
failure  of  proof.     Because,  take  the  instance  of  the 
IbOOl.y  which  was  first  paid,  and  of  the  700/.  after- 
wards, both  those  dividends  were  paid  out  of  premi- 
ums.    It  will  not  do  to  say, — If  you  had  set  down  the 
premiums  on  the  one  side,  and  the  actual  and  pending 
losses  on  the  other,  the  gains  and  the  losses  would 
have  so  counterbalanced  each  other,  that,  striking  a 
balance  between  the  two  at  that  particular    moment 
when  those  two  dividends  were  declared,  they  could 
not  have  been  paid  out  of  the  premiums.     That  is  not 
enough ;  that  is   not  sufficiently  fraudulent  conduct. 
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happening  as  it  did  before  the  contract,  and  not  con-        1349. 
nected  in  any  way  with  the  contract,  to  vitiate  the  pro-      Borncs 
ceedings  to  which  the  party  may  be  said  to  have  been     p^^^'gi^^ 
so  induced. 

To  illustrate  the  proposition  that  it  is  not  every  false 
representaion  by  acts  and  deeds,  whether  by  the  con- 
duct of  an  owner  of  property,  or  by  the  conduct  of  a 
body,  such  as  a  railway  company  represented  by  the 
directors,  that  would  vitiate  any  contract  that  may  be 
made,  because  those  false  representations  by  the  pro- 
prietor or  by  the  company  may  be  said  to  have  sup- 
plied a  motive  for  the  party  contracting  with  them ; 
to  illustrate  that  proposition   I  will   put  a   case. — 
But,  first  of  all,  let  me  say  that  I  beg  to  be  understood 
as  going  with  those  who  view  with  the  greatest  seve- 
rity the  conduct  of  railway  directors  in  declaring  divi- 
dends which  can  only  be  paid  out  of  capital,  because  I 
consider  that  that  is,  of  itself,  a  most  vicious  and  frau- 
dulent course  of  conduct.     It  is  telling  the  world  that 
their  profits  are  large,  when  it  may  be  that  their  profits 
are  nt7,  or  that  their  losses  are  large,  with  no  profits. 
It  is  a  false  and  fraudulent  representation  by  act  and 
deed,  much  to  be  reprobated ;  and  I  go  the  full  length 
of  what  my  noble  and  learned  friend  has  laid  down, 
that  it  would  be  a  just  ground,  if  a  course  of  conduct 
of  this  sort  were  pursued,  coupled  with  such  circum- 
stances as  clearly  to  shew  a  fraudulent  intent,  for  pro- 
ceedings of  a  graver  nature  against  these  parties.     I  go 
along  with  him,  too,  in  the  illustration  which  he  made 
use  of,  namely,  that  there  was  a  clear  ground  in  law 
for  indicting  Lord  Dundonald  (then  Lord  Cochrane) 
and  his  relative  Mr.  Butt  and  others  for  a  conspiracy, 
but  that  the  verdict  was  wrong,  because  I  think  the 
verdict  was  not  borne  out  by  the  evidence.     I  mean,  so 
far  as  Lord  Cochrane  was  concerned.     Mr.  Johnson 
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fled,  and  there  is  no  doubt  that  he  was  guilty ;  bai 
Lord  Cochrane  and  Mr.  Butty  in  my  opinion,  were  no 
guilty,  and  they  were  erroneously  convicted.  I  wa 
counsel  in  the  cause,  and  therefore  I  may  be  said  t 
have  viewed  it  with  prejudice  at  the  time  ;  but  I  hav 
since  fully  considered  it,  and  I  was  one  who  gave  th 
advice  to  his  late  Majesty  to  restore  Lord  Cochrane  t 
his  rank,  as  having  been  erroneously  convicted, 
never  should  have  given  that  advice  to  my  SovereigE 
notwithstanding  the  illustrious  services  of  that  nobl 
Lord,  if  I  had  not  believed  that  he  had  been  wrongl 
convicted.  But  that  there  was  in  law  a  conspiracy,  f^ 
which  a  judgment  of  an  infamous  nature  might  ipm 
upon  the  parties  who  were  guilty  in  point  of  fact, 
have  no  doubt,  any  more  than  has  my  noble  and  learn 
friend. 

But,  my  Lords,  I  was  just  going  to  illustrate  ^1 
point  by  this  case.  Suppose  that  a  landlord,  in  ord 
to  make  it  appear  that  his  tenants  are  very  flourishing 
and  that  his  estate  is  very  valuable,  remits  privateJ 
rent  to  his  tenant ;  suppose  he  enables  that  tenant  t 
live  very  comfortably,  and  even  luxuriously  in  a  corn* 
fortable  farm  house  ;  and  supposing  all  the  while  thai 
this  is  owing  to  his  remitting  the  rent,  and  perhaps 
even  out  of  his  capital  doing  something  more  for  the 
tenant ;  and  suppose  that  in  consequence  Lord  J.  on 
Sir  John  BJs  tenants  are  supposed  to  be  very  flourish' 
ing,  and  his  estates  to  be  very  valuable ;  and  suppose 
the  consequence  of  that  is,  that  after  they  have  go^ 
this  name  in  the  world  for  five  or  six  years,  a  mai 
comes  forward  and  bids  for  the  estate,  or  a  tenao^ 
comes  forward  to  bid  for  and  take  the  farm :  it  wouU 
be  a  very  strong  case  to  say  that  this  little  manoeunt 
of  the  landlord  to  make  things  appear  comfortable  and 
better  than  they  really  were,  would  be  such  a  fraud  as 


CASES  IN  THB  HOUSB  OF  LORDS. 


S33 


would  entitle  the  tenant  who  had  taken  the  farm^  when 
he  was  called  on  to  pay  his  rent,  to  say,  ^^  Oh^  it  was 
all  owing  to  my  seeing  my  predecessor  in  such  com- 
fortable circumstances  that  I  was  induced  to  become 
your  tenant ;  therefore  I  will  not  answer  your  call" 
(the  rent  being  in  the  nature  of  the  call  here).  ^'  I  will 
not  answer  your  call  for  my  instalment,  my  next  half- 
year's  rent;  it  is  a  fraud  you  have  committed,  and 
therefore  though  I  have  executed  the  contract,  you 
have  yourself  to  blame."  No  such  answer  to  a  de« 
mand  for  rent  could  be  allowed.  But  I  do  not  know, 
if  there  were  a  bill  for  a  specific  performance  of  an 
agreement  to  take  a  lease,  which  had  not  actually  been 
taken  by  the  tenant,  how  far  that  would  be  an  answer 
to  that  bill  ;  but  I  am  confident  that  no  Court  of 
£quity  would,  under  those  circumstances,  set  aside  a 
contract  or  a  lease  which  had  been  executed. 

Upon  the  remaining  parts  of  this  case,  my  noble  and 
learned  friend  having  so  elaborately  argued  them,  I 
do  not  think  it  necessary  to  dwelt.  I  agree  entirely 
in  the  conclusions  at  which  he  has  arrived  ;  and  I  am 
of  opinion,  first,  that  there  is  no  such  fraud  relevantly 
alleged  as  would  be  a  sufficient  answer  to  the  action ; 
and,  secondly,  that  there  is  total  absence  of  proof  of 
such  fraud  as  would  entitle  this  party  to  have  this  con- 
tract set  aside.  I  therefore  entirely  agree  and  support 
the  motion  of  my  noble  and  learned  friend. 

Interlocutor  affirmed,  with  costs. 


1849. 
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V. 
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£34 


CA8B8  IN  THB  H0V8B  OF  LORDS. 


^ 


1845. 
June  9, 17, 

^"^^^  IN  coMMrrrEE  for  privileges. 

1846. 
March  2, 10, 

May  8,  July  80.  Thc  Earldom  of  Crawford  and  Barony  of  Lindsay. 

1847. 
June  22,  July  5.  In  i^  d^jm  ^q  m,  ancient  Scotch  Dignity,  if  no  patent  or  other 

"Mmw  ia^    28  inatroment  of  Creation  can  be  produced,  it  may  be  presumed 

Angnit  11.   '  that  the  Dignity  was  created  by  patent  or  charter,  limiting 

^'^  it  in  the  manner  in  which  it  has  been  actually  enjoyed : 

DigmUiit,  And  if  that  enjoyment  be  shewn  to  have  been  confined  to 

^''^^^*^  ^f*  heirs  male,  in  exclusion  of  nearer  heirs  female,  the  Dignity 

^arte  qfDe^  ^^^^  y^  ^^  to  be  a  male  Honour,  always  descendible  to  the 

New  Patau.         ^^^^^  ™^®  ^^  ^^  ^^7  ^^  ^^  ^^  grantee. 
Evidence.         Ancient  documents  of  a  public  character,  brought  from  the 
Competency  qf      proper  repository,  are,  in  the  absence  of  patents  or  Parlit- 
'^^^^^^^^^  mentary  records,  admissible  as  evidence  of  the  creation  and 

existence  of  Peerages :  And,  Sembie,  that,  by  the  law  of 
Scotland,  contemporaneous  history  is  admissible  for  the  same 
purpose. 
An  ancient  Patent  without  the  seal,  but  with  the  attestation 

thereof  duly  verified,  is  admissible  evidence. 
An  ancient  Scotch  Dignity  might,  before  the  Union,  be  con- 
▼e3red  by  the  possessor,  together  with  the  territory  thereto 
annexed,  to  another  branch  of  the  family,  or  even  to  a 
stranger,  with  the  King's  authority ;  or  it  might  be  re- 
signed to  the  King,  to  be  re-granted  by  a  new  patent,  with 
different  destinations  and  with  its  old  precedency. 
A  witness,  brought  to  prove  a  copy  of  an  old  document,  should 
be  able  to  read  and  understand  the  original  when  he  com- 
pared the  copy  with  it. 


The  petition  of  James  Earl  o{  Balcarrasy  presented 
to  the  Queen  in  1843^  claiming  the  above  ancient 
Scotch  Dignities  (a) ;  and  also  the  petition  of  Robert 
Lindsay  Crawford^  Esquire^  presented  to  her  Majesty 
in  1845^  claiming  the  same  and  other  Dignities  (&}, 
were  by  her  Majesty  referred  to  the  House  of  Lords^ 

(o)  See  75  Lords'  Jour.  327.       (*)  See  77  Lords'  Jour.  109. 
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and  by  the  House  to  the  Committee  for  Privileges,  to         1848. 
inquire  and  report  thereon.  Xhe 

The  Committee  sat,  for  the  first  time,  the  9th  of    Crawford 

'  '  and  Lindsay 

J\me  1845  (c),  when   Mr.  (afterwards  Sir  Fitz  Boy)      Pecrigcs. 

Kelly,  Mr.  JFortley,  Mr.  John  Riddell  (of  the  Scotch 

bar),  and  Sir  John  Bay  ley,  appeared  as  counsel  for  the 

Earl  of  Balcarras.    No  counsel  appeared  for  R.  Lind* 

say  Crawfordy  nor  did  he  present  a  printed  case  to  the 

House. 

The  Lord  Advocate  for  Scotland^  and  the  English 
Solicitor  General  attended  on  behalf  of  the  Crown. 

Mr.  Kelly  stated  the  claim  of  the  Earl  of  Belcarras. 
His  statement,  abridged  and  corrected  by  the  evidence, 
was,  that  Sir  David  JLindsay,  Baron  of  Crawford  and 
Glenesk — and  supposed  to  be  son-in-law  of  Robert  II., 
King  of  Scotland, — was,  on  the  21st  oi  April,  1398, 
created  Earl  of  Crawford.  No  original  patent,  charter, 
or  other  written  constitution  of  the  Earldom  is  extant; 
certainly  none  has  been  found,  after  the  most  diligent 
search.  There  are,  however,  numerous  public  instru- 
ments,— besides  contemporaneous  history,  which  is 
admissible  evidence  {d)  in  cases  of  ancient  Scotch  Peer- 
ages,— shewing  that  Sir  David  Lindsay  was,  at  the 

(c)  The  Standing  Order,  No.  128  (now  No.  86;,  requiring 
a  claimant  to  a  Peerage,  within  six  weeks  from  the  presenting 
of  his  petition  to  the  House,  to  lay  on  the  table  his  printed 
case,  pedigree,  and  proofs,  was  dispensed  with,  on  the  claim- 
ant's petition,  stating,  that  by  reason  of  the  length  of  time 
through  which  his  pedigree  had  to  be  traced,  and  the  multi- 
plicity of  proofs  and  authorities  on  which  it  depended,  his 
counsel  had  not  been  able,  with  all  his  diligence,  sooner  to 
complete  the  preparation  of  his  case.     (77  Lords'  J.  62). 

((/)  Stair's  Inst.,  b.  iv.,  tit.  xlii.,  $  16;  £rsk.  Inst.,  b.  iv., 
tit.  ii.  §  7.     See  also  the  Polwarth  case  in  1835. 
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1848.        period  above  mentioned,  created  Earl  of  CrawfordjvA 
The         there  is  unquestionable  evidence  of  the  descent  of  the 
and  Lindsay  ^^fS^^^Yy  ^o^  many  generations,  to  the  heirs  male  of  his 
Peerajjres.      body,  passing  over  the  heirs  female  on  several  occa- 
sions.   The  rules  of  law,  therefore,  which  have  been 
recognised  and  acted  upon  by  this  House,  in  a  great 
number  of  Peerage  cases,  are  applicable  to  this,  namely, 
that  where  no  patent  or  other  instrument  of  creation 
is  found,  it  will  be  presumed  that  a  patent  was  granted 
transmitting  the  Dignity  in  the  line  in  which  it  has 
been  actually  enjoyed  («),  and  that  when,  as  in  this 
case,  the  enjoyment  hitherto  has  been  confined  to  heirs 
male,  in  exclusion  frequently  of  nearer  heirs  female, 
the  Dignity  must  be  exclusively  descendible  to  the  heirs 
male  of  the  body  of  the  first  grantee  (&}•     Accordingly 
it  will  be  shewn  that  the  tide  and  dignity  of  Earl  of 
Crawford^  upon  the  death  of  Earl  David  in  1406^  de* 
scended  to,  and  was  enjoyed  by,  his  son  Alexander j 

(a)  The  £fif/^rtod  Peerage  Case,  Lords'  Jour,  for  1766-71. 
(6)  The  Earldom  of  Cassilis  and  Barony  of  Kennedy,  Lords' 
Jour,  for  1 762 ;  Barony  of  Borthwick,  Ibid. ;  Barony  of  Sppde, 
Lords*  Jour,  for  1785;    and  Barony  and  Dukedom  of  Rox^ 
hurghe.  Lords'  Jour,   for  1812.     This  role  of  law,  appli- 
cable to  the  ancient  Peerages  of  ScoZ/cmd,— ^l   which  are 
supposed  to  have  been  created  by  patents, — has  probably 
governed  the  descent  of  the  ancient  Peerages  of  Irelamd  also, 
although  it  is  not  known  how  they  were  created  :    (See  the 
Siane  Peerage  Case,  5  Clark  &  Fin.  pp,  28  and  69.)     Bat 
the  ancient  peerages  of  England,  anterior  to  creations  by 
patent  in  the  time  of  Rich.  IL,  were  constituted  by  writ  of 
summons  to  Parliament,  and  sitting  therein,  and  are  descen- 
dible in  fee  tail,  that  is,  to  the  heirs  general  of  the  body  of 
the  first  grantee  :    (See  the  Vaux  Peerage  Case,  5  CI.  &  Fin. 
526;  the  Braye  and  Camoyr  Cases,  6  CI.  &  Fin.  pp.  757  and 
789 ;  and  the  Hastings  Peerage  Case,  8  CI.  &  Fb.  144.) 
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the  second  Earl,  upon  whose  deaths  in  or  before  1439,         ^848. 
it  descended  to  his  son  and  heir  David,  the  third  Earl         The 
of  Crawford.    He  was  also  styled  Lord  Lindsay^  a  ^^^^JJ^sat 
title  probably  anterior  in  date  to  the  Earl  of  Crawford,     Peerages, 
but  which  thereafter,  for  many  generations,  descended 
with  it  to  the  heirs  male  of  the  family,  to  the  exclusion 
of  heirs  female,  whence  it  must  be  inferred  that  the 
Barony  also  was  a  male  Honour,  and,  according  to  the 
adjudged  law  before  mentioned,  it  must  still  descend 
in  the  same  manner. 

David  J  the  third  Earl,  was  killed  in  battle,  in  1445, 
leaving  two  sons,  jHexander,  called  in  his  father's 
lifetime  ^^  Master  of  Crawford,'* — a  title  common  in 
Scotland  to  the  eldest  son, — who  succeeded  as  the 
fourth  Earl ;  and  Walter ,  who  became  ancestor  of  the 
house  of  Edzellj-^biiex  mentioned  as  holding,  in  due 
course  of  law,  the  Earldom  of  Crawford.  It  is  from 
that  branch  of  the  Lindsays,  in  the  character  of 
their  direct  male  descendant,  and  also  as  heir  male  of 
David,  the  first  grantee,  that  the  Earl  of  Belcarras,  on 
failure  of  nearer  heirs  male,  claims  to  be  entitled  to 
both  these  Honours. 

The  said  Alexander,  fourth  Earl,  died  in  1453, 
leaving  two  sons,  David,  the  fifth  Earl,  and  Alexander, 
named  Sir  Alexander  Lindsay  of  Ochtermonsie.  Da^ 
vid,  being  a  minor  at  his  father's  death,  was  ward  to 
his  uncle  Walter  during  his  minority.  He  was,  in 
1488,  created  Duke  of  Montrose  (a  title  not  now 
claimed),  and  died  in  or  before  the  year  1497,  leaving 
one  surviving  son  (&),  John,  who  became  sixth  Earl  of 
Crawford,  and  fell  at  the  battle  of  Flodden  in  1513, 
without  issue.      He  left  two  sisters,  Margaret  and 

if)  An  elder  son  had  pre-deceased,  without  issue. 
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1848.        Elizabeth  Lindsay y  coparceners  of  line,  and  heirs  at 
The         1a^  not  only  of  the  said  Johny  but  also  of  all  the  antece- 
sSlJmS^t  ^^"^  ^^^^  ^  Crawford  and  Lords  Lindsay.    Both 
Peeraj^s.      these  ladies  married,  and  left  issue,  but  neither  of  them, 
or  their  issue,  succeeded  to  the  Honours  or  to  the  estates 
which  went  to  the  collateral  heir  male,  the  said  Sir  Alex- 
ander Lindsay,  of.  Ochtermonsie.     This  was  the  first 
occasion  on  which  female  heirs  were  passed  over. 

Alexander,  the  seventh  Earl,  died  in  or  before  1517« 
and  was  succeeded  by  his  eldest  son  Davidy  the  eighth 
Earl,  who  died  in  1542,  leaving  an  only  surviving  son, 
Alexander,  called  "  the  wicked  Master,'* — wicked  for 
having  attempted  the  life  of  his  father.  Having 
thereby  incurred  the  crime  and  penalties  of  parricide, 
according  to  the  law  of  Scotland,  he  and  his  pos- 
terity became  virtually  extinct,  and  the  succession  to 
the  Honours,  and  also  to  the  estates,  which  were  limited 
in  strict  entail,  to  heirs  male,  opened  to  the  next  colla- 
teral heir  male.  That  was  David  Lindsay  of  JEdzell, 
the  great  grandson  and  lineal  heir  male  of  the  siud 
ffalter,  the  first  of  that  family,  and  direct  ancestor  of 
this  claimant ;  and  his  succession  affords  sufficient  proof 
of  the  extinction  of  all  preferable  heirs  male,  sprung 
from  the  main  or  eldest  branch  of  the  family.  David, 
having  thus  become  the  ninth  Earl  of  Crawford,  and 
Lord  Lindsay,  upon  the  death  of  the  eighth,  in  1542, 
had  issue  a  son,  also  named  David,  to  whom  the  dig- 
nities would  in  due  course  pass,  but  for  the  generosity  of 
the  father,  who,  considering  that  they  had  come  to  him- 
self from  the  elder  branch,  and  that  the  ^^  wicked  Mas- 
ter** had  left  an  only  son, — who,  though  innocent  of 
the  father's  crime,  yet  was  involved  in  the  cousequencesj 
— determined  to  surrender  the  Dignities  to  the  Crown, 
in  order  that  they  might  be  reconveyed,  together  with  the 
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estates, — subject  to  his  own  life-rent  and  to  the  rever-        1848. 
siou  to  his  descendants,^-to  the  son  of  him  who  forfeited  The 

them.  Accordingly,  upon  the  death  of  Davidj  the  gjjd  lindsat 
ninth  Earl,  in  1588,  the  Dignities  returned  from  the  Peerages, 
collateral,  to  the  first  and  principal  line,  and  vested  in 
Davidj  son  of  the  wicked  Master,  the  ninth  Earl.  All 
this  was  done  with  the  sanction  of  the  Crown,  by  a  suf- 
ficient instniment,  to  be  given  in  evidence^  and  it  will 
be  further  shewn  that  this  David  was  summoned  to 
Parliament  by  the  title  of  Earl  of  Crawford^  which 
would  of  itself  be  conclusive  upon  his  being  in  lawful 
possession  of  that  Dignity. 

It  appears,  therefore,  that  with  the  one  exception, 
the  Earldom  descended  regularly,  in  the  direct  male 
line,  from  the  first  Earl  to  the  tenth,  who  thus  had  in 
himself  both  Dignities,  as  if  there  was  no  interruption 
of  the  descent.  He  died  in  1575,  leaving  four  sons  ; 
Davidy  Henry  J  John^  and  Alexander  (created  Lord 
Spynie  by  James  VI.)  and  was  succeeded  by  David, 
eleventh  Earl,  who  was  succeeded  by  his  son  David, 
twelfth  Earl,  who  died  in  1621,  leaving  only  a  daugh« 
ter,  Janey  who  lived  to  1663;  but  she  did  not  enjoy 
the  Dignities,  which  passed  to  the  said  Henry,  next  bro- 
ther of  her  grandfather,  and  heir  male  of  him  and  of 
her  father.  This  was  the  second  instance  of  exclusion 
of  nearer  heirs  female. 

Henry,  the  thirteenth  Earl,  had  four  sons,  John, 
George,  Alexander,  and  Ludovick.  John  died  in  his 
father's  lifetime,  leaving  two  daughters  only,  Margaret 
and  Jean^  They  did  not  enjoy  the  dignities^  which, 
to  their  exclusion— the  third  instance  of  the  exclusion 
of  heirs  female, — passed  to  their  uncle  George,  the 
fourteenth  Earl,  who  also  left  only  a  daughter ;  and  on 
his  death,  in  1623^  his  next  brother^  Alexander,  sue- 
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1848.        ceeded  as  fifteenth  Earl,  to  the  exduaion  of  the  daogh- 
Tiie         ter.    He  died  without  issue,  in  1639,  when  his  next 
•ncT  lImdsay  '^"^^^^'j  Lwlovicky  succeeded  to  both  the  Dignities. 
Peerages.  It  appears,  therefore,  that  down  to  this  period,  the 

honours  descended  lineally  to  the  heirs  male  of  the 
first  grantee.    The  temporary  enjoyment  of  them  by 
David,  ninth  Earl,  forms  no  exception ;  because  by 
the  constructive  parricide  of  the  "  wicked  Master,"  he 
and  his  descendants  were,  as  it  were,  rooted  out  of  the 
succession,  and  David  of  Edzell  succeeded^  as  nearest 
lawful  heir  male.      On  four  different  occasions,  the 
heirs  female  of  line  were  excluded.    In  the  Sutherland 
Case,  one  instance  of  enjoyment  by  a  female  in  1514, 
was  held  to  determine  the  course  of  descent  of  that  Dig- 
nity, the  original  constitution  of  which,  like  the  present, 
was  unknown.    The  course  of  descent  to  males  only, 
established  fourfold  in  the  succession  to  the  Crawford 
Peerage,  could  not  be  changed  except  by  some  solemn 
coxmieT-rei-intervenlus  of  later  date,  which  was  at- 
tempted thus : 

Ludovick,  sixteenth  Earl,  having  no  issue,  and  being 
himself  the  last  male  descendant  of  the  original  grantee, 
in  the  main  line,  determined,  in  manifest  injustice  to 
the  house  of  Edzell,  the  next  heirs  male,  to  divert  the 
succession  to  another  branch,  and  with  that  view  he, 
being  attached  to  Charles  /.,  in  1642,  prevailed  on 
him  to  accept  a  surrender  of  the  Earldom  of  Craw» 
ford,  and  to  re-grant  that  Dignity  by  a  new  patent, 
with  the  ancient  precedency,  to  himself  and  the  heirs 
male  of  his  body,  whom  failing,  to  John  Earl  of 
lAndsay  of  Byres,  (the  representative  of  a  branch 
sprung  from  the  main  Crawford  line  of  the  Lindsays 
before  the  creation  of  the  Earldom)  and  the  heirs 
male  of  his  body,   '^  quibus  deficientibus,   htsredilnu 
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masculis  dicti  Ludovici   Comitis  de  Crawfiirde  qui-         1848. 

buscunque,  cognomen   et  insignia  familicB  de   Craw-  The 

furdi  gerentibus."      This  patent,  however  unjust  to  a^d*  lInds^t 

the  Edzell  branch,  was  perfectly  valid,  being  founded       Peerage. 

on    an   unexceptionable  resignation   of  the  Dignity, 

and  new  grant  by  the  Crown,  the  fountain  of  Honors, 

and  it  became  the  regulating  patent  of  the  Earldom 

of  Crawford.    The  only  alteration  made  by  it  in  the 

destination  of  the  Earldom,  was  the  interpolation  of  the 

said  Earl  of  Lindsay ^  and  the  heirs  male  of  his  body, 

on  whose  extinction,  the  Dignity  was,  in  the  very  terms 

of  the  patent,  to  revert  to  the  ^^  heirs  male  whomso- 

ever,"  of  Ludovick.    The  Earl  of  Balcarras  sustains 

that  character,  as  well  as  the  character  of  heir  male  of 

the  body  of  Earl  David,  the  first  grantee. 

On  the  death  of  Ludovicky  without  issue,  the  said 
John  Earl  of  Lindsay  succeeded,  as  seventeenth  Earl  of 
Crawford,  and  being  a  Covenanter,  he  obtained  from 
the  then  Scotch  Parliament  a  new  patent,-— even  in 
Earl  Ludovick^Q  life  time,  and  in  exclusion  of  him, — 
extending  the  succession  to  his  own  heirs  general ;  but 
that  patent  being  void,  as  unauthorized  by  the  Bang, 
and  for  other  reasons,  —  not  necessary  to  be  stated, 
—no  succession  took  place  under  it  (a).  After  the 
death  of  this  Johfi,  in  1677)  the  Crawford  Dignity  de- 
scended lineally  to  his  eldest  son,  grandson,  and  great 
grandson,  the  eighteenth  nineteenth,  and  twentieth 
Earls.  On  the  death  of  the  last  of  these,  without 
issue,  in  1755,  leaving  two  sisters,  heirs  of  line,  the 
Dignity  passed  over  them, — another  instance  of  ex- 
clusion of  heirs  female,  proving  that  the  original 
course  of  descent  to  heirs  male  was   not  altered  by 

(a)  See  rescissory  Acts  (Scotch)  of  1661. 
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1848.*       the  patent  of  1642,— and  went  to  George  Linduy, 

The         fourth  Viscount  Garnock^  who  was  the  great  grand- 
Crawford 
and  Lindsay  ^^^  ^"^  direct  heir  male  of  Patrick  Lindsay  of  EH- 

PeerageB.  AfriitV,  the  second  son  of  Johuy  the  seyenteenth  EarL 
This  George,  the  twenty-first  Earl  of  Crawfordj  was 
succeeded  by  his  son  George,  the  twenty-second  Earl, 
who  died  in  1806,  without  issue^  whereupon  the  entire 
male  line  of  the  Lindsays  oi  Byres,  descended  ftovcLJohn 
the  seyenteenth  Earl,  having  been  spent,  the  succes- 
sion opened,  in  the  terms  of  the  last  remainder  in  the 
patent  of  1642,  to  the  ^^  heirs  male  whomsoever''  of 
Earl  Ludovick,  the  patentee.  His  nearest  collateral 
Jheirs  male,  the  Lindsays,  Lords  Spynie,  who,  like  him, 
were  descended  from  David,  the  tenth  Earl,  haviog 
also  been  extinct,  from  the  year  1685,  the  Earldom  of 
Crawford  reverted  to  the  Edzell  branch,  which,  in 
1808,  was  represented  by  Alexander,  sixth  Earl  of 
Balcarras,  who  was  then  the  heir  male  and  lineal  de- 
scendant of  David  of  Edzell,  the  ninth  Earl  of  Craw- 
ford before  mentioned,  being  the  great  great  grandson 
of  Sir  David  Lindsay,  first  Earl  of  Balcarras,  who 
was  the  son  and  heir  of  John  Lindsay,  second  son  of 
the  said  ninth  Earl  of  Crawford,  whose  first  son's  issue 
male  was  extinct  before  1/50.  Alexa$ider,  sixth 
Earl  of  Balcarras, — and,  dejure,  twenty-third  Earl  of 
Crawford^  though  he  did  not  take  that  title,  being  ig- 
norant of  the  existence  of  the  patent  of  1642, — died  in 
1825,  and  was  succeeded,  in  all  his  Honours,  by  his 
only  son,  the  present  Earl  of  Balcarras,  who  claims 
not  only  to  be  Earl  of  Crawford,  but  also  Lord 
Lindsay,  which  latter  Dignity  was  not  comprised  in  or 
affected  by  the  patent  of  1642,  but  descends  to  this 
claimant,  as  heir  male  not  only  of  Ludovick,  sixteenth 
Earl,  but  also  of  David,  third  Earl  of  Crawford,  the 
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first  ascertained  Lord  Lindsay.    The  Barony  has  in         1848. 
fact  been  dormant  since  the  death  of  Earl  Ltulovick.  The 

Of  the  patent  of  1642  there  is  no  record,  no  regis-  ^nd  Lindsat 
tration,  or  enrolment,  to  be  found ;  but  the  patent  itself     Peerages, 
has  been  found,  and  will  be  produced  in  evidence.     It 
has,  like  many  ancient  patents,  lost  its  seal,  but  the  at- 
testation of  the  officer  who  countersigned  it  is  perfect* 

[Lord  Campbell.^There  are  many  cases  of  ancient 
instruments  having  lost  their  seals,  but  the  attestation 
being  appended  and  verified,  they  have  been  held  valid.] 

The  genuineness  of  the  signature  of  Sir  John  Scott, 
of  Scotstarvet,  who  was  the  proper  officer  to  counter- 
sign this  patent,  will  be  verified,  and  the  whole  instru* 
ment,  except  the  seal,  will  be  produced.  A  similar  in- 
stance occurred  in  the  late  investigation  in  the  Annan- 
dale  Peerage  (a).  There  the  patent  of  the  Earldom  of 
Hartfell  was  admitted,  although  it  wanted  the  seal, 
there  remaining  only  part  of  the  label  or  tag  that  con- 
nected the  seal  with  the  patent.  Although  it  is  per- 
fectly immaterial  to  the  Earl  of  Balcarras  whether 
the  patent  of  1642  was  ever  granted  or  not,  because 
he  can  establish  his  claim  to  the  Dignities  indepen- 
dently of  it,  as  heir  male  of  David,  third  Earl  of  Craw- 
ford  J  Lord  Lindsay ;  still,  as  the  patent  has  governed 
the  descent  of  the  Earldom  for  two  centuries,  and  this 
claimant  falls  within  the  terms  of  the  last  remainder, 
to*''  the  heirs  male  whomsoever"  of  Ludovick  the  pa- 
tentee, he  comes  prepared  to  establish  his  right  also 
under  that  patent. 

(a)  The  claim  to  that  Peerage— which  was  for  a  long  time 
before  the  House — was  in  1844  declared  "not  made  out."  It 
has  not  been  reported,  because  the  claimant  presented  a  new 
petition,  which,  however,  has  not  yet  come  on  for  hearing. 
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1848.  The  evidence  given  in  support  of  the  claim  was  di- 

Tbe  yided  into  six  principal  heads^  corresponding  with  the 

and  LiNDSAT  1^^^^^  l^^^^s  of  the  claimant's  pedigree.      The  first 

Peerages,      jj^  comprised  the  descent  of  the  Dignity  of  Crttw- 

fordy  in  the  direct  line,  from  its  creation  to  the  date  of 

the  new  patent,  in  1642. 

To  prove  that  Sir  David  Lindsay  was  created  Earl 
of  Crawford  on,  or  soon  after,  the  21st  of  j^pril  1396, 
Mr.  Carnegie^  writer  to  the  signet,  produced  a  copy  of 
an  old  Exchequer  Roll  of  the  Great  Chamberlain  of  Scot- 
land, takeh  from  the  original  in  her  Majesty^s  General 
Register  House  in  Edinburgh, — the  proper  depositary 
for  all  such  public  documents.    It  was  entitled,  ^^  Com- 
potum  Domini  JRoberti  Duds  Albanics,  ^c,   Came- 
rarii  ScoticB,  Sfc.f**  being  an  account  of  the  Chamber- 
lain's official  receipts  and  disbursements,  from  the  3d 
tAJune  1397,  to  the  2d  of  Mty  1398;  and  it  con- 
tained an  item  of  69/.  6«.  Ad.,  for  expences  of  the 
King's  household  at  Scone  and  at  Perth,  '^  tempore 
quo  tentumfttit  scaccarium,  quo  etiam  tempore  tentum 
fuit  consilium  regis  ibidem,  super  multis  punctis  et  ar- 
ticulis  necessariis  pro  negotiis  regni  et  reipubliae ; 
et  VAOTus  FDir  Dcx  db  Rothesay,  dominus  David 
primogenitus  Regis,  Comes  de  Carrie  ;    et  Dominus 
Robertus,  germanus  Regis  Comes  de   Ffyf  et  Men- 
teth,  FACTus  Furr  Dux  ALBANiiS;  et  Domififa  Da- 
vid  DB    Lin  DBS  AT,    FACTUS    FUH*    CoBlBS    DB    CraW- 
FORDB,'*  &C. 

Witness  said  that  this  copy  was  made  by  a  clerk  in 
the  Register  House,  and  it  was  compared  with  the  ori- 
ginal with  the  assistance  of  Mr.  Home,  another  cleric, 
much  experienced  in  reading  and  copying  ancient  wri- 
tings, who  first  read  the  original,  while  witness  perused 
the  copy,  and  then  read  the  copy  while  witness  held  the 
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original;  he_WQuld.  not  say  positively  that  he  could  1^^ 
read  and  understand  the  original,  which  was  in  the  old  The 
character,  without  taking  more  time.  jSd^J^NDSA* 

The  Lord  Chancellor  ( Lord  Lyndhursi) ,  and  Lord     Pecragea. 
Brougham  {b),  and  other  Lords  of  the  Committee, 
said  they  were  of  opinion  that  a  witness  should  be 
brought,  who  could  speak,  from  hi&  own  knowledge  of 
the  correctness  of  the  copy. 

Mr.  Home  was  accordingly  brought,  and  examined 
on  a  subsequent  day.  He  said  he  was  a  writing  clerk 
in  her  Majesty's  Chancery  Office ;  was  conversant 
with  the  Latin,  and  the  handwriting  of  the  period  of 
the  date  of  this  document ;  he  and  Mr.  Carnegie  com- 
pared the  copy  with  the  original,  interchangeably,  that 
is,  witness  reading  the  original,  Carnegie  looking  at 
the  copy,  et  vice  versa.  The  copy  was  made  by 
Mr.  Lowe,  a  clerk  in  the  Register  House,  and  was  a 
correct  copy. 

Mr.  Lowe  also  was  examined.  He  said  he  made 
this  copy  from  the  original,  and  had  acquaintance 
enough  with  the  Latin  and  writing  of  the  periods  as  to 
be  able  to  say  this  was  a  correct  copy ;  it  contained 
the  same  abbreviations  as  the  original.] 

The  document  was  then  received,  and  Mr.  Carnegie 
read  the  material  passages. 

Lord  Brougham  said,  all  that  the  committee  decided 
was,  that  the  witnesses  were  competent,  and  the  docu* 
ment  admissible ;  its  effect  was  to  be  matter  of  future 
consideration,  when  the  evidence  was  printed. 

The  claimant's  counsel  suggested  that  it  would  be  a 

(5)  Their  Iiordships,  and  also  the  Earl  of  Devon,  Lord  Camp^ 
bell,  and  Lord  Redesdale  generally  attended  in  the  Committee 
Lord  Cottenham  did  not  attend  until  18479  when,  being  Lord 
Chancellor,  he  attended  regularly. 

2n2 


346  CASES   IN   THE    HOUSE   OF   LORDS. 

1848.         saving  of  expense  to  the  claimant^  and  useful  to  the 

The  Committee^  if,  instead  of  printing  this  and  other  do- 

and  Lindsay  cuQ^^^^s  ^^  length,  the  agents    for   the  claimant  and 

Peeragea.      the  Crown  would  select  for   printing   such  parts  of 

them  as  were  material* 

The  Lord  Advocate  assented,  and  the  Lords  of  the 
Committee  approved  of  that  course. 

To  prove  that  there  was  an  Earl  of  Crawford  in 
Scotland  in  the  year  1398,  a  Scotch  Roll  of  the  19th 
of  October  of  that  year,  being  the  22d  Richard  IL  of 
England^  was  produced  by  a  clerk  from  the  Record 
Office  of  the  Tower  of  London^  and  he  read  an  ex- 
tract therefrom,  purporting  to  be  a  safe  conduct  to 
David  Earl  of  Crawford^  to  come  into  England  with 
thirty  knights  in  his  train.  An  examined  copy  of  the  ex- 
tract was  delivered  in,  and  five  similar  49co/cA  Rolls  were 
produced  consecutively  from  the  Tower  (a),  the  first 
being  of  the  6th  year  of  Henry  IV.  (1405),  giving  a  safe 
conduct  to  England  to  the  same  David  Earl  of  Craw- 
ford ;  the  second  being  of  the  8th  &  9th  Henry  IF. 
(1407),  giving  a  safe  conduct  to  Alexander  Etkvl  of  Craw- 
ford; a  third  being  of  the  9th  &  10th  of  Henry  V.  (1421), 
containing  the  names  of  hostages  for  James  the  First, 
King  of  Scotland^  and  among  them  Alexander  Earl  of 
Crawford;  the  fourth  being  of  the  19th  of  Henry  VL 
(1438)  appointing  conservators  of  the  truce  between 
England  and  Scotland^  among  them  the  said  Alexan- 
der Earl  of  Crawford  ;  and  the  fifth  being  a  treaty  in  ttie 
31st  of  Henry  VI.  (1453)  between  th^  two  kingdoms, 
contracted  by  certain  commissioners,  including,  on  the 
part  of  Scotland^  Alexander  Earl  of  Crawford  {b)* 

(a)  RotuU  Scotia,  in  the  Tower  of  London, 
(b)  This  was  Alexander,  not  the  second,  but  fourth^  Earl. 
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The  material  parts  of  all  these  rolls  were  read,  and  ex-         1848. 
aniined  copies  of  the  extracts  were  delivered  in  (a).  The 

Various  charters,  compotums^  and  other  documents  ^^j  i^j^dsat 
of  a  public  nature,  were  produced  from  the  General  Peeragct, 
Register  House  in  Edinburgh^  and  also  deeds  of  entail 
and  settlement,  from  family-muniment  repositories,  to 
shew  that  Davidy  the  first  Earl,  died  in  1406,  and  left 
a  son,  jtlexandeTy  who  was  the  second  Earl  of  Craw' 
ford,  and  that  he  was  succeeded  by  his  son  Davidy 
third  Earl,  who  in  some  of  these  documents  was  also 
called  Lord  Lindaay,  It  appeared  by  the  further  evi« 
dence  that  the  successors  of  this  David  in  the  Earl- 
dom were  also  respectively  called  Lord  Lindsay ^  down 
to  and  inclusive  of  Ludovick,  the  sixteenth  Earl  of 
Crawford. 

The  Rotuli  Scotics^  printed  by  the  Record  Commis-  Printed coplej 

/^       1  .  .  ^1  .  ,     ®^  records  re- 

sioners,  were  offered  to  shew  by  one  of  them,  with  jected,  the 

other  evidence,  that  David j  son  of  Alexander^  the  fourth  b^JTaccca- 
Earl,  succeeded  him  in  1453-4,  and  afterwards  on  at-  ^i^l^« 
taining  his  age,  sat  in  the  General  Council  or  Parlia- 
ment of  Scotland,  as  Earl  of  Crawford  (the  fifth)  and 
Lord  Lindsay y  but  were  rejected,  because  it  was  not 
shewn  that  the  original  roll  was  not  extant.  This  was 
afterwards  produced  and  admitted. 

(a)  The  claimant's  agents  were  prepared  with  extracts 
from  contemporary  historiansy  as  Bower  (vol.  ii.,  p.  422^  edit. 
Goodal)  and  IVynton  (vol.  ii.,  p.  3S1,  edit.  Macpherson),  sta- 
ting that  Sir  David  Lindsay  was  created  Earl  of  Crawford  in 
1398;  but  the  counsel  did  not  offer  them  in  evidence,  con- 
ceiving that  the  creation  of  the  dignity  had  been  sufficiently 
proved  by  the  documents  already  admitted  ;  nor  was  it  certain 
that  the  Lords  would  admit  them,  having  rejected  similar 
extracts  upon  a  claim  to  an  English  peerage.  See  The  Vau* 
Peerage  Ca^ic,  5  Clark  &  Finnelly,  ;'33. 
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1848.  To  prove  that  John^  son  of  this  David,  and  sixth  Earl 

The  of  Crawford  J  left  two  sisters,  bis  heirs  of  line  surviving, 

and  Lindsay  7^^  ^^^^  ^^  ^^^  succeeded  in  the  Earldom^  and  also  in  the 
Peeragei.  tj^jg  of  Lord  Lindsay,  by  his  uncle  jilexander  Lindsay 
of  Ochtermonziej  second  son  of  Alexander,  fourth  Earl, 
in  exclusion  of  the  sisters,  an  act  or  order  of  the  Supreme 
Civil  Court,  dated  in  1515,  mentioning  ^^ Margaret  Lind- 
say and  Elizabeth  Lindsay,  sisters  and  heirs  of  the 
late  (umquhile)  John  Earl  of  Crawford,'^  as  parties  to 
the  cause ;  and  also  an  Act  of  Parliament  or  General 
Council  held  at  Perth  in  1513,  and  entered  in  the  j/cta 
Dominorum  Concilii,  in  which  this  jllexander  was 
mentioned  as  Earl  of  Crawford ;  and  also  an  act  of 
a  General  Council  held  in  Edinburgh  in  1515,  mention- 
ing this  Alexander  Earl  of  Crawford  as  heir  and  suc- 
cessor of  John  Earl  of  Crawford,  his  nephew,  were 
produced  from  the  General  Register  House,  and  were 
admitted.  And  to  shew  the  devolution  of  the  Craw* 
ford  estates  in  the  same  manner,  a  deed  of  entail  and 
a  royal  charter  of  confirmation  thereof,  obtained  by 
David,  fifth  Earl,  in  1474,  limiting  the  estates  to  him 
and  *'  the  heirs  male  of  his  body,  whom  failing,  to  his 
heirs  male  whomsoever,"  were  produced  from  the  pro 
per  custody,  and^admitted. 

To  prove  the  forfeiture  of  the  succession  by  Alexan- 
der, the  **  Wicked  Master" — for  himself  and  the  heirs  of 
his  body  only, — and  that  upon  the  death  of  his  father, 
eighth  Earl,  in  1542,  the  dignities  and  estates  passed 
to  David  Lindsay  of  Edzell,  as  the  next  collateral  heir 
male,  the  record  of  the  indictment  and  conviction  of 
the  said  "  Wicked  Master"  and  giuisi  parricide  for 
laying  violent  hands  on  his  father,  before  the  High 
Court  of  Justiciaryjin  1530,  and  several  royal  charters, 
including  the  said  charter  of  entail  of  14/4,^  and  other 
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iSocuments,  some  of  a  public,  others  of  a  private  nature,         1348. 
all  produced  from  the  proper  repositories,  were  put  in         The 
evidence.     The  subsequent  resignation  and  conveyance  ^^^  Lindsat 
of  the  estates  by  David,  ninth  Earl,  in  favour  of  David,      Pe«r»ge«* 
son  of  the  **  Wicked  Master/' — with  reservation  of  his 
own  life  interest  and  of  his  descendants'  right  of  suc- 
cession in  fiailure  of  direct  heirs  male  of  the  last-named 
Davidy — ^was  proved  by  a  bond  or  obligation  entered 
into  by  him,  reciting  the  conviction,  &c.,  of  his  father, 
and  the  proposed  resignation  by  the  ninth  Earl ;  by  the 
instrument  of  resignation,  and  by  a  royal  charter  of 
confirmation,  all  dated  in  1546 ;  and  the  succession  of 
David f  the  tenth  Earl, — so  restored,— was  proved  by  a 
summons  to  Parliament  in  1554,  and  by  special  retours, 
dated  respectively  in  1562  and  1594. 

To  prove  that  Darfr/,  twelfth  Earl,  died  in  1621  with- 
out male  issue,  leaving  an  only  daughter,  Lady  Jean^ 
his  heir  of  line,  surviving,  yet  that  she  was  passed  over 
(the  second  instance  of  exclusion  of  heirs  female),  and 
the  estates  and  dignities  descended  to  her  grand  uncle, 
Sir  Harry  Lindsay ^  of  Carriestouy — who  was  the  se- 
cond son  of  the  tenth  Earl,  and,  being  then  the  nearest 
heir  male,  became  thirteenth  Earl. 

Numerous  instruments — including  a  grant  of  a  pen- 
sion by  Charles  11.,  in  1663,  to  ^'Ladie  Jeane  Lindsay, 
onlie  daughter  to  the  deceased  David  Erie  of  Crawford,* 
decrees  of  court,  special  retours,  acts  and  rolls  of  Par- 
liament, and  royal  charters  of  entail, — some  of  which 
were  previously  adduced  for  other  purposes,—  were  pro- 
duced and  admitted,  some  absolutely,  and  some  only  de 
bene  esse.  To  prove  that  John,  eldest  son  of  Henry, 
thirteenth  Earl,  &c.,  predeceased  his  father  in  1615,  and 
left  issue  only  two  daughters,  and  that  on  the  death 
of  the  thirteenth  Earl  in  1627,  the  estates  and  dignities, 
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1848.        ia  exclusion  of  these  two  grand-daughters  and  heirs 
The  ^^^  then  alive,  passed  to  his  second  son,  George^  wl 

^^LiNDSAT  ^^^^f  ^  nearest  heir  male,  became  fourteenth  Earl.    . 
Peerages.  A  charter  by  James  VI.,  dated  1614,  an  interlocutoi 

of  the  Supreme  Civil  Court  in  1618,  a  deed  of  coni 
dated  in   1625,  duly  registered,  mentioning  *^  Oeori 
Earl  of  Crawford  Lord  Lindsay ,'*  as  a  party  there! 
letters  of  inhibition  in  1627,  at  the  instance  of  '^  Mc 
garet  and  Jean  Lindesayes^  onlie  lawful!  daughters 
aeris,"  &c.,  '^  of  umquhile  Sir  John  Linduy^ 
were  produced,  with  other  evidence,  and    ndmitti^    ^ 
And  in  proof  of  the  fourth  instance  of  exclusion 
females  from  the  succession  to  the  Honours,  it 
shewn  by  a  charter  of  1631,  by  general  retoiurs  of 
and  1653,  and  by  a  roll  of  the  nobles  present  in  the  Pi 
liament  of  1635, — containing  a  protest  by  '^  LttdamcrJk 
Earl  of  Crawfordj*  in  support  of  his  precedence, — th^^t 
on  the  death  of  George  fourteenth  Earl,  leaving  a  daugim  - 
ter  Margaret^  his  only  child  and  heir  of  line,  she  w^a^ 
passed  over,  and  her  uncle  Alexander^  next  brother  c^^ 
George^  succeeded;   and  that  on  his  death  in  169^ 
withoutissue,  the  said  Margaret  still  living, the  digniti^^^ 
and  estates  were  possessed  by  the  said  Ludovick,  %v^^ 
teenth  Earl,  who  was  a  younger  brother  of  the  sai^ 
George  and  Alexander. 
A  patent.  To  prove  that  Earl  Ludovick  resigned  the  Earldotf^ 

or  any  record  ^^  ^^  Crown,  in  1642,  and  obtained  a  re-grant  iia^l 
on^'?o^of^^'  patent  thereof,  ~  with  the  original  precedence,— to  liii» 
the  attcBta-       and  the  heirs  male  of  his  body,  to  be  procreated—b^ 

then  having  no  children, — remainder  to  John  Earl  of 
Lindsay^  and  the  heirs  male  of  his  body,  remainder  to 
Earl    Ludovick*s  heirs  male  whomsoever^  the  patent 
itself  was  oifered  to  be  put  in  evidence. 
Objections  to  its  reception  were  taken  by  the  Attor- 
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aey  General  and  Lord  Advocate,  on  the  grounds  that         ^^^^* 
k  was  not  registered  or  otherwise  authenticated  as         The 
genuine^  ilnd  that  there  was  no  seal  to  it.  i^^]  Lindsay. 

To  meet  these  objections,  numerous  witnesses  were     P«c"if«»« 
examined,  and  it  was  shewn,  first y  that  the  register  for 
the  year  1642  was  defective,  twelve  folios  being  wanting 
in  thlit  part  where  the  patent  ought  to  be  recorded,  ac- 
cording to  the  reference  in  the^index,  mentioning  "  Di- 
ploma  Jjwkwici  Comitisde  Crawfordie  ;**  secondly yihvX 
the  patent  was  produced  from  the  proper  custody,  having 
been  first  found  among  the  title  deeds  to  the  Crawford 
estates  in  the  muniment  room  of  Lady  Mary  Lindsay ^ 
who  was  the  sole  surviving  sister  and  heir  of  George^ 
the  twenty- second   and  last  Earl,  and  died  without 
issue  in  1833,  when  all  these  title  deeds  were  inven- 
toried and  taken  into  the  custody  of  the  sheriff  and 
other  official  persons,  pending  a  litigation  in  respect  of 
the  estates,  and  afterwards  of  the  agents  of  the  Earl  of 
Glasgow,  after  his  right  to  the  succession  to  the  estates, 
under  a  modern  entail,  was  established,  and  by  these 
agents  the  patent  was  produced ;  and,  thirdly ,  that  the 
words  endorsed  on  the  patent,  '^  sealed  the  27th  Janu- 
ary y  1642,  Ro.  Haldane  ;"  and  ^'  written  to  the  Great 
Seal,  25th  January ,  1642,  •/.  Scottistarvett,"  imported 
actual  sealing  of  the  patent,  or  were  equivalent  thereto, 
and  that  the  word  **  regrat,"  also  endorsed,  coupled 
with  the  former  words,  meant  that  the  instrument  was 
registered.    That  «/.   Scott,  of  Scottistarvett,  was,  in 
1642,  "  Director  of  Chancery,"  the  proper  officer  to 
attest  patents,  was  shewn  by  production  of  the  instru- 
ments of  his  and  his  successor's  appointments';  and  the 
witnesses  who  spoke  to  the  genuineness  of  the  signa- 
ture, ''J.  Scottistarvett,"  said  they  acquired  and  had  in^ 
their  minds  a  distinct  knowledge  of  it  from  seeing  it  aC- 
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1848.        fixed  to  other  ancient  documents  in  the  Roister  Uoiue, 
The  which  were  always  admitted  to  be  genuine. 

aSnUISDarr      ^^  P*^"^  ^"  *^**^  ^^  **  Committee  to  be  ad- 
Peenj^et.      missibie,  and  was  read  as  follows : — 

Carolus  Dei  Gratia,  &c.  SeiaitB  Mt  didMfe  H  eome^nhm  Urn- 
rt^  Pentium  dare  et  amcederepredilecto  mogtro  eomsangwimeo  Imdomeo 
tomUi  de  Crawfurde  ac  keredilnu  maseuUs  de  eorpore  smo  U^Ume 
proereandi$,  qwUnu  defieieutUms  predUeeto  sRiiIra  tmmmgmum  d 
eomsihario  Joamu  comiti  de  Lmd$ay  ae  kerediAui  awtcwKt  de  oor- 
pore  suo  procreatii  »eu  procreandis,  quibus  deficieniilms  heredibm 
muueuUe  dicti  Ludoviei  eomitis  de  Craw/wrde  qmbusemmq'  eoymomm 
€t  nuisfniafttmiluB  de  Crawfwrd  ptren\  tUmbm  et  dipuiatem  md  Sc 
turn  Jjudovieum  comitem  de  Crawjwrd  epectam*  ttmqmam  keredat 
deservituM  et  retomatum  majnrilms  suis  antiquis  comitibui  de  Crmm- 
fiord  a  multii  retro  secuUs  in  dicto  htmore  et  digmtaUj  fmqmidem 
tUuhu  honorh  et  dignitatis  dimisna  et  resignaiuB  fiat  per  ohi 
einsq*  proeuratoret  eiue  nomine  in  wumUme  noetris  pro  kme  p^nti 
removatione  eiusdem  memorato  Ludovico  comiti  de  Crawfiwde  ae 
keredilnu  masculis  de'eorpore  wno  procreandis,  fniftiia  d^ieiemtiboif 
^c.  (The  above  limitations  were  repeated.)  Preterea  noa  ob  iniilu 
preclara  servitia  nobis  et  nostris  illiutriasimis  progenitoribos  per 
diet'  Ludovicuu  comitem  de  Crawfurd  et  Joannem  comitem  de 
Lindsay  eorumq'  predicessores  prestita  dedimmt  et  eimeeuinut 
tenoreq*  p*ntium  damMS  et  concedimui  memorato  hadoenci  comiti  de 
Crawfurde  ac  heredUms  masculis  de  corpore  suo  procreandis,  qMms 
deficientibus  dicto  Joanni,  Sfc  (the  limitations  again  repeated), 
dictum  titulum  honorem  et  dignitatem  comitum  de  Crawfwrd  seam" 
dum  antiquam  precedentiam  aliaq*  privilegia  comitibns  de  Crawfurd 
a  data  eorum  prima  creationis  in  comites  debita  vel  secundum  alia 
diplomata  et  autentica  scripta  continen*  tempora  et  datas  diet*  tituUei 
dignitatis  comitatus  per  cos  secundum  datas  eorundem  omsd  tempore 
futuro  fruend*  j  Tenendum  et  habendum  totum  et  integrum  pre- 
dicturo  titulum  honorem  et  dignitatem  memoratis  Ludorico  comiti 
de  Crawfurd,  &c.  In  cujus  rei  testimonium  p'atihas  magnam 
sigillum  nostrum  apponi  precepimus.  Apud  aulam  Dostram  de 
Windisore,  1642. — Per  Signaturam  S.  D.  N.  Regis  supra  script. 

The  following  words  were  endorsed  :  **  Sealit,  27th 
January,  1642,  Ito.  Haldane,"  and  "  written  to  the 
Great  Seall,  25th  January,  1642,  J.  ScottUtarvett.** 

Under  the  second  head  of  evidence  were  comprised 
documents  of  various  kinds, — as,  deeds  and  charters  of 
entail  and  confirmation,  enfeoffments,  special  and  gene« 


CASES  m  THE  aoiTSK  OF  LORDS.  533 

Hd  retours,   Parliament   rolls,   Exchequer   rolls    and         1848. 

eharters,  decrees  of  Court  and  adjudications,  &c,—         The 

showing  the  death  of  Ludovick,  the  16th  Earl  of  Craw-  a^d  ^lJndsay 

ford  Lord  Lindsay^  in  or  about  1648,  without  issue,      Pecrafca. 

and  the  succession  of  John  Earl  of  Lindsay  (of  the 

Byres  Branch),  as  17th  Earl  of  Crawford  (with  the 

original  precedency),  under  the  first  remainder  in  the 

patent  of  1642,  and  the  descent  of  the  Earldom  to  his 

eldest  son   and   grandson    and    great  grandson,   the 

18th,  19th,  and  20th  Earls,  on  the  death  of  the  last  of 

whom,  leaving  only  sisters  his  heirs,  the  Earldom  passed 

over  them  to  the  male  descendants    of  the  17th  Earl's 

second  son,  namely,   George^  4th  Viscount   Garnock, 

the  21st  Earl,  and  on  his  death  to  his  son  George^ 

22d  and  last  Earl,  who  died  in   180S,  leaving  Lady 

Mary  Lindsay,  before  mentioned,  his  sister  and  heir. 

No  objection  was  made  to  the  admission  of  these 
documents. 

The  evidence  under  the  third,  fourth,  and  fifth  heads, 
consisting  principally  of  similar  documents,  went  to 
extinguish  the  representatives  of  the  several  branches 
of  the  Lindsay Sj  prior  in  right  to  the  Balcarras,  (the 
claimant's)  branch ;  and,  first  as  to  the  Spynie  Branch, 
descended  from  a  younger  son  of  the  10th  Earl  of 
Crawford  J  the  counsel  for  the  claimant  proposed  to  pat 
in,  among  other  evidence,  minutes  of  proceedings  be- 
fore the  House  in  1785,  upon  the  claim  of  Colonel 
Fullarton  to  the  Barony  of  Spy^iicy  wherein  it  appeared 
that  the  then  Attorney  General,  on  behalf  of  the  Crown, 
had  admitted  the  correctness  of  the  pedigree  exhibited 
by  that  claimant,  showing  that  the  last  heir  male  of  that 
branch  was  dead. 

The  Committee,  upon  objection  taken  by  the  Lord  An  admissiou 
Advocate,  decided  that  such  an  admission  was  of  no  „L  General^* 
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value  in  the  present  case.  Their  Lordships,  howeTcr, 
received  the  minutes,  quantum  valeant,  for  other  pur- 
poses^ especially  the  final  resolution  of  the  House, 
which  was  '^  that,  although  the  original  creation  of  the 
Barony  of  Spynie  had  not  been  shewn,  yet  it  appeared 
from  the  evidence  that  the  descent  was  limited  to  heirs 
male,  and  consequently  that  Colonel  Fullarton^  claim* 
ing  through  a  female,  had  no  right  to  the  peerage/' 
From  this  resolution,  and  from  the  non-appearance  of 
any  heir  male  on  that  occasion,  the  Counsel  for  the 
claimant  in  the  present  case  argued,  that  it  should  be 
presumed  that  the  heirs  male  in  the  Spynie  line  were 
long  extinct ;  de  non  appareniibus  et  de  non  existen- 
iibus  eadem  est  ratio.  In  the  Roscommon  Peerage 
Case  (A),  Lord  Redesdale  said,  that  non-claim  by  heirs 
male  in  that  case  was  just  ground  to  presume  that  none 
existed. 

The  evidence,  after  extinguishing  the  younger  sons 
of  the  7th  and  8th  Earls,  proceeded  to  the  extinction 
of  the  male  descendants  of  the  eldest  son  of  David  of 
Edzell,  9th  Earl. 

The  jittorney  General  submitted,  in  respect  to  seve- 
ral of  the  documents  offered  in  evidence  for  that  pur- 
pose, that  proofs  should  be  given  of  the  genuineness  of 
the  signatures. 

The  Committee^held,  that  as  the  documents  had  all 
the  appearance  of  old  ofBciar^instruments,  and  came 
from  the  proper  custody, — the  custody  in  which  they 
would  be,  if  genuine, — they  ought^to  be  admitted,  with 
liberty,  however,  to  the  Attorney  General  to  show 
afterwards,  by  reference  to  authorities,  that  further 
proof  of  their  genuineness  should  be  given. 


(b)  6  Clark  &  Finnelly,  127. 


CASES  IN  THE  HOUSE  OF  LORDS.  6&5 

The  claimant's  counsel,  in  reply  to  a  question  from         1848* 
the  Attorney  General^  said  they  had  no  evidence  shew-         The 
ing  the  existence  or  extinction  of  several  persons  named  i^n^^j^DSAr 
in  the  Pedigree  ;  that  those  names  were  inserted  be-      Pecra/jea. 
cause  they  were  mentioned  in  Peerage  Books,  in  which 
it  was  also  stated  that  they  had  died  without  issue. 

The  jittorney  General  submitted  that  Peerage  Books 
were  not  to  be  received  in  evidence,  and,  if  they  were 
to  be  80  offered^  notice  thereof  should  have  been  given. 

Lord  Lytidhursi,  and  other  Lords  of  the  Committee, 
said  that  as  the  Peerage  Books^  in  which  alone  those 
persons'  names  were  found,  stated  also  their  deaths 
without  issue^  they  were  in  fact  extinguished  by  the 
same  evidence  that  raised  them,  as  Lord  Redesdale  said 
in  another  case  (c). 

The  Reverend  David  Lyelly  a  witness  aged  seventy- 
six,  descended  from  a  female  of  the  elder  Edzell  line, 
said  he  heard  from  his  father  and  aunts,  who  all  died  at 
great  ages  before  the  year  1809,  that  David  Lindsay ^ 
who  died  in  \7^Ay  was  the  last  male  heir  of  that  line^ 
and  that  the  estates  belonging  to  that  family  came  by 
purchase  to  the  families  of  Lord  Panmure,  Lord 
Balcarras,  and  the  Fotheringhams.  The  ancient 
title  deeds  to  the  estates  were  produced  from  the 
muniment  chests  of  those  families^  in  further  proof 
of  the  extinction  of  male  heirs  of  the  Edzell  branchy 
and  much  parol  testimony  leading  to  that  conclusion 
was  given  by  witnesses  who  were  descended  from 
females  of  that  branch,  and  spoke  of  conversations  and 
traditions  in  their  families. 

In  proof  of  the  extinction  of  the  Lindsays  of 
the  Garnock  branch  of  the  Byres  line,  the  following 
evidence  was    given; — first,  proceedings  in  17^6,   in 

(c)  The  Roscommon  Peerage,  6  Clark  &  F.  129-30. 


^^  CASES  IN  THE  HOUSE  OF  LORDS. 

1848.         an  administration  of  the  goods  of  Charles  Crawfanf 

The  (of  that   branch),  "  a  bachelor,"  granted    to  Xeal 

and  LiKDSAT  -McNeal  of  Ugadale,  '^  the  husband  and  lawful  at- 

Peerages,      torney  of  Margaret  Crawford,  sister  and  next  of  kin 

of  the  deceased,''  were  produced  from  Doctors'  Com- 

mans.    Next  the  power  of  attorney  signed  **  Margaret 

Crawford,*'  authorising  her  said  husband  to  sue  out  the 

administration,  was  produced  from  the  Ugadale  charter 

chest,  and  received.    Then  two  letters,  produced  from 

the  Ugadale  chest,  purporting  to  have  been  written  by 

Margaret  Crawford  to  relations,  one  of  them  dated 

1764,  being  signed  by  her,  were  oflFered  to  be  put  in. 

The  counsel  for  the  Crown  objected  to  the  reception 
of  these  letters,  first,  because  they  were  not  produced 
from  the  proper  custody, — which  they  contended  was 
the  custody  of  the  persons  to  whom  they  purported  to 
have  been  written,  or  their  descendants ;  and,  secondly, 
because  the  hand-writing  was  not  verified. 

The  witness  who  produced  them  said  he  found  thera 
with  the  power  of  attorney,  and  other  documents  and 
letters  signed  Margaret  Crawford^  in  the  muniment 
chest  of  the  McNeals^  of  Ugadale.  They  were  without 
post-mark  or  folding,  and  appeared  to  be  drafts  or  re- 
served copies,— though  not  so  marked, — in  holograph 
of  the  party,  whose  signature,  ^'  Margaret  Crawford,'* 
was  to  one  of  them.  He  considered  it  possible  that 
the  one  dated  17^4,  and  signed,  was  a  draft,  and  that 
a  copy  was  written  and  sent  to  the  party  (Lord  Bute)y 
to  whom  it  was  addressed. 

Another  witness  (Mr.  Melville,  from  the  General 
Register  House  in  Edinburgh),  much  accustomed  to 
documents  in  old  handwriting,  said  he  had^  on  a  former 
day,  most  carefully  and  repeatedly  inspected  the  signa- 
ture "  Margaret  Crawford,"  to  the  power  of  attorney 
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(before  received),  so  as  to  be  able,  from  the  knowledge         1948. 
acquired  by  him  of  the  character  of  the  handwriting         The 
from  such  inspection  of  that  signature,  and  of  the  same  j^dLiNDSAT 
signature  to  other  documents,  to  say,  without  immedi-     Paewgw. 
ate  comparison  or  reference  to  it^  that  these  letters,  par- 
ticularly the  signature  to  one  of  them,  were  written  by 
the  same  hand. 

The  Committee  received  both  letters,  at  first  de  bene 
esse^  subject  to  argument  at  a  future  sitting,  as  to  their 
absolute  admissibility.  Their  Lordships,  at  a  subse- 
quent sitting,  held,  without  hearing  any  argumenti  that 
the  letter  signed  "  Margaret  Crawford*  was  admis- 
sible as  a  declaration  of  the  state  of  the  family  by  a 
member  of  the  family. 

The  second  letter  appearing  afterwards  to  be  very  ma- 
terial to  meet  objections  made  by  the  Lord  Advocate  to 
the  incompleteness  of  the  extinctions  in  the  Gamock 
line,  Mr.  Melville  was  again  brought,  and  being  exa- 
mined, and  cross-examined  at  great  length,  he  answered 
to  this  effect ;  that  from  having  repeatedly  examined  the 
letter  last  admitted,  and  the  signature  to  it,  as  well  as 
the  signature  to  the  power  of  attorney  previously  ad- 
mitted, he  had  such  knowledge  and  distinct  impression 
in  his  mind  of  the  handwriting,  that  he  should  be  able 
to  say  whether  or  not  any  other  letter  shewn  to  him 
was  written  by  the  same  person,  and  that,  without  im- 
mediate  comparison  of  the  signatures  or  letters.  This 
letter  being  then  shewn  to  him,  he  said  '^  he  believed,  in 
fact  he  had  no  doubt,  it  was  written  by  the  same  person 
who  wrote  the  letter  signed  ^  Margaret  Crawford*  " 

The  Committee,  after  hearing  the  question  of  the  ad-  A  pereoo  ac« 

customed  to 
missibility  of  this  letter  argued  at  great  length,  by  the  ancient  manu- 

scriptSySayini; 
that  by  a  careful  pxatniDation  of  certain  si^^nalures,  he  bad  in  bis  inind  such  a  dis« 
tinct  knowledge  of  the  band-writiog  as  to  be  able  to  say  without  immediate  re- 
ference to  thim,  wbeiber  any  letter  shewn  to  him  was  or  was  not  written  by  the 
same  person  :  HM^  a  competent  witness. 


&56  CASES  IN  THE  HOUSE  OP  LORDS. 

1848.         counsel  for  the  claimant  and  for  the  Crown  (d),  dedde^ 
The  that  it  was  admissible  as  a  declaration,  like  the  former^ 

and  Lindsay  ^  ^^^  ®^^  ^'  ^^^  family,  and,  in  that  view  of  it  coming 
Peerages,      from  the  proper  custody. 

The  eyidence  adduced  under  the  sixth  and  last  h^d, 
went  to  shew  the  descent  of  the  claimant  from  David 
Lifidsay,  of  Edzeil,  ninth  Earl  of  Crawford  and  Lord 
Lindsay y  through  his  second  son  John  lAndsayj  of 
BalcatraSj  whose  lineal  male  descendant,  Jamesy  5th 
Earl  of  BalcarraSy  and  grandfather  of  the  claimant, 
became,  in  1744,  the  nearest  heir  male  of  the  tAnd$ayy 
of  Crawford  and  Lindsay  of  jE^c/ze// lines,  on  the  death, 
without  issue  in  that  year  of  David  Lindsay ^  the  then 
male  heir  of  both  lines. 

Lord  Lindsay y  the  claimant's  eldest  son,  examined 
as  a  witness,  said  he  had  given  much  attention  to  ge- 
nealogies and  pedigrees,  especially  those  of  his  own 
family.  He  produced  a  MS.  book  on  the  subject, 
written  partly  by  his  great-grandfather,  fifth  Earl  of 
BalcarraSy — ante  litem  motam, — for  the  use  of  the 
family,  and  not  to  prove  a  claim  to  dignities  or  property, 
and  continued  byhis daughter, Lady  j^uneBarnardy  who 
bequeathed  it  to  the  claimant.  Witness  had  become  per- 
fectly acquainted  with  the  handwriting  of  the  5th  Earl, 
by  perusal  of  leases  and  other  documents  signed  by  him 
and  duly  witnessed^  and  acted  upon  as  genuine^  be- 

{d)  The  argaments  were  in  substance  the  same  as  those 
reported  on  a  similar  point  in  the  2^/ jwa//^  Peerage  Case,  10 
Clark  &  Fin,  pp.  196  and  197  ;  and  the  cases  and  authorities 
there  mentioned  were  referred  to  ;   and  the  authority  of  the 
decision  in  that  case  itself,  against  the  reception  of  such  evi- 
dence, was  urged  by  the  counsel  for  the  Crown,  who  also 
cited  Doe  v.  Suckermore,  5  Adol.  &  £1.  703.     The  claimant's 
counsel  cited  TAe  Bishop  of  Meath  v.  The  Marquess  of  Winches- 
ter,  4  Clark  &  Fin.  445,  for  receiving  the  letter  as  a  declara- 
tion of  the  state  of  the  family  by  a  member  of  it. 
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sides  letters  to  Lady  Barnard,  which  bore  internal  evi-        1848. 
dence  of  having  been  written  by  him.     The  witness         The 
being  declared  competent,  read,  by  direction  of  counsel,  and^  lJJdsav 
several  passages  from  that  part  of  the  book,  written  by     Peemgei. 
the  said  Earl,  one  of  which  was  that  ^^  Lindsay  Earl  of 
Balcarras  was  heir  male  of  the  Lindsays  of  Edzell, 
extinct  in  1741,  who  were  heirs  male  of  Lindsay  Earl 
of  Crawford.*' 

Lord  Brougham. — This  is  certainly  a  very  curious  Statements  ia 
book ;  but  how  is  it  to  be  admissible  evidence  ?     It  is  Je"ea8«!*ne*r- 

proved  to  be  in  the  hand- writing  of  the  Earl  by  whom  ^^^  ^^  f**^" 
,  ,  wichm  his 

It  purports  to  have  been  written,  but  it  is  still  a  private  knowledge  re- 

document,  kept  in  retentis,  not  exhibited  in  the  family  gtate^of^his  * 

to  all  beholders,  and  it  therefore  fails  to  have  those  fannily*  with- 
out a  new  to 

characteristics  which  make  such  exhibited  documents  a  suit  or  claim 

.J  ofpeeraj^e, 

evidence.  are  tdmissii 

Sir  F.  Kelly.— It  is  offered  as  evidence  on  this  prin-  \^^^^^  ^^ 
ciple,  that  it  is  a  statement  by  a  deceased  member  of 
a  family  in  a  matter  of  pedigree  of  that  family. 

Lord  Campbell. — There  is  no  doubt  about  the  cor- 
rectness of  the  principle. 

Lord  Brougham. — An  entry  of  a  fact  within  the  party^s 
own  knowledge,  is  evidence. 

Lord  Lyndhurst. — ^Any  declaration  made  by  him  ante 
litemy  and  without  suspicion  of  motive,  is  evidence. 

The  Lord  Advocate. — This  stands  on  the  same 
ground  on  which  Mrs.  Margaret  Crawford^s  letters 
were  received. 

Sir  F.  Kelly. — The  Earl,  who  made  these  entries, 
died  in  1768,  and,  therefore,  could  not  have  made  them 
with  any  view  to  a  claim  to  a  dignity,  which  was  then, 
and  until  1808,  in  another  family  ;  he  was  born  about 
1600,  and,  therefore,  besides  being,  as  it  appears  by  the 
book,  a  great  genealogist,  he  may  be  presumed  to  be 


are  admissihie 

roof  < 

igree. 
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1848,        acquainted  from  1705  with  the  state  of  his  near  rela- 

The  tions^  and  those  of  whom  he  writes  livedo  as  appears, 

and  Lindsay  ^•«**^3  between  1705  and  1744.    These  entries  are, 

Peerages,      therefore,  admissible  as  declarations  of  facts  which  were 

within  his  own  knowledge. 

On  that  ground  the  Committee  held  them  to  be 
admissible. 


1847.  Mr.  Stuart'  fTortleyy  in  proceeding  to  sum  up  the 

"^  *  evidence,  first  reminded  the  Committee  that  the 
Earl  of  Balcarras  claimed  the  Earldom  of  Crawford, 
as  lineal  heir  male  of  the  body  of  David^  the  third  Earl, 
who  was  the  only  son  of  Alexander,  the  only  son  of 
bir  David,  the  first  Earl.  He  also  made  out  his  claim 
as  collateral  heir  male,  or  '^  heir  male  whomsoever,"  of 
Ludovick,  the  1 6th  Earl,  who,  upon  his  resignation  of 
the  Earldom  in  1642^  obtained  from  the  Crown  a  new 
charter,  limiting  that  dignity,  first,  to  the  heirs  male  of 
his  own  body,  remainder  to  John  Earl  of  Lindsay,  of 
the  Byres, — a  remote  branch  of  the  Lindsays^^^anA 
the  heirs  of  his  body,  ^^  whom  failing,  to  the  heirs  male 
whomsoever"  of  the  said  Ludovick.  The  heirs  male 
of  the  Byres  branch  having  become  extinct  on  the 
death  of  George,  22d  Earl  of  Crawford,  in  1808,  the 
Earldom  descended  under  the  ultimate  remainder  to 
the  nearest  collateral  heirs  male  of  Ludovick,  in  which 
position  it  is  clearly  shewn  by  the  evidence  that  the 
claimant  stands. 

Of  the  ancient  Barony  ol  Lindsay  there  was  no  patent 
extant,  but  ancient  instruments  had  been  put  in  evi- 
dence, shewing  that  David,  the  third  Earl,  bore  that 
title,  in  addition  to  the  title  of  Earl  of  Crawford  ;  that 
Alexander,  his  son,  and  David,  his  grandson,  the  fourth 
and  fifth  Earls>  bore  it ;  that  Dat;tW,  the  ninth  Earl,— of 
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tlie  Edzell  branch,   and  immediate    ancestor  of  the         1848. 
claimant^—  bore  it,  and  that  the  title  was  ascribed  to  sue-         i\^^ 
ceeding  Earls  in  Acts  and  Rolls  of  Parliament,  and  ^^^^j^jj^^^^ 
instruments   under  the    hand    of    the   Crown,   down     Peerages, 
to  Ludovick  the  sixteenth  Earl.     But  the  claimant's 
right  to  the  Barony  depended  exclusively  on  his  descent, 
as  heir  male  of  the  body  of  David,  the  third   Earl, 
whereas  the  Earldom  may  be  claimed  by  him  in  that 
character  or  as  next  collateral  heir  male  of  hudovick, 
the  sixteenth  Earl,  under  the  ultimate  remainder  in  the 
patent  of  1642. 

The  creation  of  the  Earldom  in  1398  was  proved,  by 
unquestionable  evidence,  although  there  was  no  patent 
found,  nor  any  other  instrument  shewing  the  limita- 
tions. In  that  case  the  rule  of  the  House  was,  where 
nothing  appeared  to  mark  the  course  of  descent,  to  pre- 
sume that  the  limitations  were  to  the  heirs  male  of  the 
body  of  the  original  grantee  (/),  or,  if  in  the  course  of 
the  descent,  a  certain  mode  of  enjoyment  of  the  Peerage 
was  established,  even  by  a  single  instance,  as  in  the 
Sutherland  Peerage  {g),  then  the  presumption  of  law 
was,  that  such  enjoyment  was  according  to  the  limita- 
tions in  the  patent.  But  the  course  of  descent  of  both 
these  Peerages  was  minutely  traced,  and  it  was  shewn  by 
the  clearest  evidence  that  heirs  female, — heirs  of  line 
and  heirs  general  of  the  deceased  possessor  and  of  the 
first  grantee, — were  passed  over  on  many  occasions, 
proving  that  these  are  male  honours,  and  must  ever 
descend  to  heirs  male  only,  and  so  far  fortifying  the 

{f)  Per  Lord  Mansfield,  in  the  Spynie  Peerage  (Maidment's 
Report) ;  and  Lord  Eldon  in  the  Annandale  Peerage,  cited  in 
Sir  //.  Nicolas*  report  of  the  Devon  Peerage,  pp.  56-7. 

(g)  Vide  ante,  note,  p.  536. 
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1848.        presumption  which,  without  any  evidence  of  the  de- 
Tlie  scent,  this  House  would  entertain. 

and^L^ND^Y  Tlje  creation  of  the  Earldom  in  1398,  at  Perth,  has 
Peerages.  been  proved  by  the  compolum,  which  is  a  form  of 
account,  and  discharge  of  a  public  officer.  The  re- 
cognition of  David  Earl  of  Crawford  in  the  same  year, 
is  proved  by  the  instrument  of  safe  conduct  given  to 
him  by  Richard  II.  of  England^  to  journey  to  Londtm 
with  a  large  retinue,  to  meet  Lord  Wells  in  a  tourna- 
ment on  London  Bridge, — in  which  the  chroniclers  of 
the  time  relate  that  the  illustrious  Earl  vanquished  his 
far-famed  rival. 

The  creation  of  the  Earldom,  and  the  existence  of 
the  Barony  also,  in  David,  the  third  Ekirl,  having  been 
proved,  it  was  not  necessary  to  trace  the  descent  of  them 
step  by  step  ;  it  was  sufficient  to  call  attention  to  those 
successions  which  were  marked  by  the  exclusion  of 
heirs  female,  and  to  events  which  disturbed  the  regular 
course  of  descent,  and  to  shew  how  that  disturbance  is 
accounted  for,  and  how  it  strengthens  the  claimant's 
case. 

The  third  Earl  left  two  sons,  Alexander ,  who  sue- 
ceeded  him,  and  Waller,  who  became  the  head  of  the 
Edzell  line,  and  was  the  ancestor  of  the  claimant. 
Alexander  was  succeeded  by  his  son  David,  fifth  Earl, 
who  was,  in  1488,  created  Duke  of  Montrose,  with  de- 
scent to  his  heirs  male  (/i),  but  that  creation  was  re- 
voked by  the  Crown,  and  the  Dukedom  was  limited  to 
him  for  his  life  only.  It  was  proved  that  this  fifth  Earl's 

{h)  The  noble  claimant,  after  the  decision  in  his  favour  in 
the  present  case,  petitioned  the  Queen  to  be  declared  entitled 
to  the  Dukedom  also,  and  his  petition  has  been  by  her  Ma- 
jesty referred  to  the  House,  but  there  has  yet  been  no  aittiDg 
of  the  Committee  on  it. 
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« 

eldest  son  had  two  sons  and  two  daughters,  and  that  his         1848. 
eldest  sou  predeceased  him,  without  leaving  issue,  and  llie 

that  he  was  succeeded  by  his  second  son,  Jo/m,  who  ^^^  Lindsay 
perished  in  battle  at  Flodden,  without  issue,  leaving  his      Pe^rmgc*. 
two  sisters  heirs  at  law  of  him  and  of  the  fifth  Earl,  and 
of  all  the  preceding  Earls.    The  honours,  however,  did 
not  go  to  them,  but  passed  to  their  uncle,  Sir  Alexan^ 
der  Lindsay  of  Ochtermonzie.     That  instance  of  exclu- 
sion of  females  would  be  sufficient  to  establish  the  course 
of  descent  of  these  honours  to  male  heirs  only,  as  the  sin- 
gle instance  of  the  succession  of  an  heir  female  to  the 
Earldom  of  Sutherland {\n  15 1 4),  was  held  in  1772  to  de- 
fine that  dignity  as  descendible  to  female,  as  well  as  male, 
heirs.  The  evidence  in  this  case  shews  several  other  iii- 
stances  of  the  exclusion  of  females;  but  at  a  date,  prior  to 
them,  a  very  remarkable  disturbance  occurred  in  the  de- 
scent of  these  honours  :  Davidj  the  eighth  Earl  (eldes 
son  of  the  last  named  Alexander^  seventh  Earl),  was  not 
succeeded  by  his   son   Aiexandery  "  Master  of  Craw- 
ford."     The  word  "  Master"  in   Scotland  means  heir 
apparent ;  — but  xh\^  Alexander^  having  obtained  an  un- 
happy reputation,  was  called  **  the  Wicked  Master," 
from  his  having,  with  other  wicked  associates,  com- 
mitted great  outrages,  and  used  violence  to  his  father, 
which,  by  the  law  of  Scotland^  is  constructive  parricide. 
The  record  of  the  indictment  and  proceeding  on  it  for 
that  offence,  has  been  put  in  evidence,  and  it  appears 
by  it  that  the  accused  ^'  came  under  the  pleasure  of  the 
Crown,"  which  means,  that  they  pleaded  guilty.      The 
words  of  the  record,  after  stating  the  offence  charged, 
are  ^^  pro  quibus  criminibus  dicta  personis  in  uoluntate 
Supremi  Domini  nostri  Regis^  tunc  personaliter  pre- 
sentisj  devenerunt."     The  legal  consequence,  to   ^^  the 
Wicked  Master,"  of  this  confession  of  guilt, — equal  to 

2p 
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1848.         conviction^ — with  judgment  following  on  it^  was  that 
The  he  forfeited^  as  well  for  the  heirs  of  his  body  as  for  him- 

w?d^LiNMAy  ^®^>  ^^  "S*^^  ^  ^^^  succession  to  his  father  (i) .     That  he 
Peerages.      ^as  guilty  of  constructive  parricide,  and  thereby  *^  for- 
feited and  lost  all  right  to  the  honours  and  estates,'*  is 
acknowledged  by  his  son,  who  was  restored  to  them,  and 
is  recorded  in  a  solemn  instrument  executed  by  him, 
and  which  is  in  evidence.     It  further  appears  that  the 
father,  eighth  Earl,  determined  to  convey  his  estates, 
subject  to  his  life-rent^  to  his  nearest  relation  and  heir, 
David  Lindsay^  descended  in  the  third  degree  from 
Walter  olEdzell.    The  very  deeds  carrying  that  deter- 
mination into  effect  have  been  put  in  evidence.    There  is 
then  a  charter  of  King  Jamesy  dated  1541,  confirming 
the  conveyance   of    the   estates,  and  the  destination 
thereof,  to  David  of  Edzelly  "  Dilecto  nostra  Davidi 
Lindesay  de  JEdzell  et  fieredibus  suis  subscriptis  onmes 
et  singulas  terras  et  liaronias  subscriptasy  videlicet  (they 
are  enumerated),  qucequidem  terra  Baroni(By  S^Cyfut' 
runt  consanguinei  nostri  Davidisy  comitis  Craw/urdia 
per  prius  liereditaricBy*  &c.     How  the  dignities  passed 
to  this  DavW,— who  undoubtedly  enjoyed  them, — the 
claimant  and  his  agents,  with  all  their  diligence,  have 
not  been  able  to  prove  distinctly.    The  estates  only 
were  conveyed  by  the  deeds  and  royal  charter.     It  was 
not  unusual,  in  former  times,  in  Scotland  probably, 
as  in  England,  for  titles  of  honour  to  accompany  the 
possession  of  estates,  or  it  may  have    been, — ^though 
there  is  no  proof  of  it, — that  David,  eighth  Earl,  re- 
signed the  honours, — as  Ludovicky  the  sixteenth  Earl, 
certainly  did  in  1642,— to  the  Crown,  and  the  Crown 
regranted   them   to  Davidy  the  new  possessor  of  the 

U)  Craif.  Jus.  Feudale,  lib.  iii.,  dieg.  6,  s.  3. 
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estates.     It  is  certain  that  he,  after  the  death  of  the         1848. 
eighth  Earl,   and   while  the   *^  Wicked  Master"  was         The 
living,  took  the  title  and  sat  in  Parliament  as  Earl  of  andLiMDSAY 
Crawford y  and  there  is  in  evidence  a  precept  or  sum-      Peerages, 
mons  to  Parliament  in  1554,  directed  to  him  by  Queen 
Mary,  not  only  as  Earl  of  Crawfordy  but  also  as  Lord 
Lindsay  :  ^^  Maria  Dei  gratia  regina  Scotorum  dilecto 
nostro  consanguineo  Davidi  comiti  Crawfurdics  domino 
Lindesay  salutem.     Quia  ordinavimus  Parliamentumj 
S^Cyprecipimus  quatenus  sitis  ibidem  in  dicto  die  coram 
nobis  in  dicto  nostro  ParliamentOj'  8$c.    The  Parlia- 
ment Rolls  given  in  evidence  shew  that  this  David  sat 
in  that  and  in  other  Parliaments.    This  evidence  then 
amounts  to  conclusive  proof  and  recognition  of  both 
Dignities  being  in  David  ofEdzelly — who  was  the  father 
of  John  Lindsay  of  Balcarras^  from  whom  the  present 
claimant  of  those  dignities  is  lineally  descended, — and 
the  reasonable  presumption  is,  either  that  they  were 
re-granted  to  him  by  the  Crown  on  the  resignation  of 
the  eighth  Earl,  or  that  on  his  death  they  passed  to 
him  by  regular  descent,  as  his  next  heir  male,  after  the 
forfeiture  of  the  succession  by  the  "  Wicked  Master  ;" 
because  in  that  case  he  actually  became  the  next  heir  of 
Davidy  the  eighth  Earl,  being  the  lineal  heir  male  of 
the  body  of  David,  the  third  Earl,  and  that  is  the  most 
probable  solution  of  the  matter.     The  subsequent  res- 
toration of  the  estates  and  honours  to  Davidy  son  of  the 
'^  Wicked  Master,"  is  proved  by  various  documents, 
first,  a  reconveyance  of  the  estates  by  the  ninth  Earl, 
who,  although  he  had  sons  of  his  own,  capable  and  of 
right  entitled  to  succeed  him,  yet  taking  compassion 
on  the  innocent  son  of  the  "  Wicked  Master,"  adopted 
him  as  his  own,  and  reconveyed  to  him  the  whole  of 
the  estates,  reserving  his  own  life  interest.     There  is, 

2p2 
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1848.         next,  a  charterHof  Queen  Maryj  confirming  the  recon- 

The  veyance  to  the  grandson  of  the  last  (the  eighth)  Earl : 

and  LiNpsAT  '*  Dilecfo  nostro  Davidi  Lindsay  nepoti    (which  here 

l'eeiaf;c8.      means  grandson)  quondam  Davidis  Crawfurditje  comi- 

tis  uitimi  defnncti  omnes  et  singnlas  terras^  Sfc.  (they 

are    enumerated),    qucequidem  omnesy    SfCj   fuerrmt 

Davidis    uutw  Craw/urdice  comitis  perprius    heredi- 

taricBy*  &c. 

There  is  then  a  regular  sequence  of  conveyances  and 
confirmations,  first  from  Davidy  the  eighth  Earl,  to 
David  of  Edzelly  ninth  Earl,  and  from  him  to  Davidy 
the  eighth  Earl's  grandson,  who  became  tenth  Earl. 
There  is  also  a  solemn  bond  and  obligation,  before  re- 
ferred to,  as  executed  by  this  David,  with  the  advice  of 
his  guardians  and  relatives,  and  other  great  persons  in 
1546,  in  the  Cathedral  of  Brechin^  and  wherein  he  nar- 
rates the  whole  of  the  transactions  to  this  effect :  first, 
"  that  in  consequence  of  the  ingratitude  of  his  father, 
and  wrongs  by  the  late  j^lexandtr^  Master  of  Craw- 
ford, to  the  late  Earl  his  father,  through  which  he,  the 
said  Alexander^  bv  law  forfeited  the  succession,  the 
said  late  Earl  resi|;ned  all  his  lands,  &c.,  and  heritage 
of  the  Earldom  of  Crawford  into  the  late  King's  hands, 
for  infeftment  thereof  to  be  made  to  David  now  Earl  of 
Crawfordy  nearest  licir  of  tailzie^'' — (a  declaration  very 
important  to  the  present  claimant,  as  a  recognition  that 
his  ancestor,  David  of  Edzcll,  ninth  Earl,  was  next 
heir  to  David,  the  eighth  Earl,  the  elder  branch  of  the 
Lindsays) — "  yet  David,  now  Earl  of  Craufoi'd,  moved 
by  pity,  &c.,  has  adopted  me  as  his  son,  and  has  re- 
signed all  tiiC  said  lands  into  our  Sovereign  Lady's 
hands,  for  inheritable  infeftment  to  be  made  to  nie  and 
my  heirs  male  of  my  body,  which  failing,  to  the  heirs 
male  of  tailzie  of  the  said  David,  now  Earl,  specified  in 
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the  infeftment  of  fee  and  charter  tailzie,  lately  made  by         IMS. 
our  late  Sovereign  to  him  ;  therefore  I  with  consent  of         The 
my  curators  (named)  bind  and  oblige  myself,  my  heirs,  anri*  Li^ostv 
&c.,  to  be  good  sons  to  David,  now  Earl,  all  the  days      I'ceraife*. 
of  his  life,"  &c.     The  bond  then  goes  on  to  bind  him, 
in  case  of  his  failing  in   duty  as  aforesaid  to  the  then 
Earl,  to  resign  to  him  all  the  said  lands,  &c.      No  evi- 
dence can  be  more  satisfactory  than  that  narrative  in 
proof  and  explanation  of   the  disturbance   that  took 
place   on    that    occasion,    in    the    descent    of    these 
honours. 

This  David  proving  dutiful,  as  he  pledged  himself,  to 
his  benefactor,  was,  on  his  death,  restored  to  the 
honours  as  well  as  the  estates  ;  for  there  is  in  evidence 
a  Roll  of  Parliament  shewing  that  he  sat  therein  as 
Earl  of  Crawford  in  1558  ;  and  there  are  other  instru- 
ments shewing  that  he  enjoyed  the  title  of  Lord  Lind' 
say.  He  was  succeeded  by  his  son  David,  eleventh 
Earl,  who  was  succeeded  by  his  son  Duvid^  twelfth 
Earl,  who  having  an  only  daughter,  there  then  occurred 
a  second  instance  of  the  titles  passing  from  female  heirs, 
by  the  succession  of  the  twelfth  Earl's  uncle,  Sir  Henry, 
on  whose  death  they  again  passed  over  the  daughters  of 
his  eldest  son,  predeceased,  to  his  second  son  George, 
the  fourteenth  Earl,  whose  successor  was,  not  his 
daughter,  his  only  child  and  heir  at  law,  but  his 
younger  brother  Alexander,  who,  dying  without  issue, 
was  succeeded  by  his  next  brother  Ludovick,  the  six- 
teenth Earl.  There  is  unquestionable  evidence  before 
the  Committee  of  these  several  successions  of  male 
heirs,  in  exclusion  of  females,  heirs  at  law.  There  are 
altogether  four  instances  of  such  exclusions,  establish- 
ing, beyond  a  possibility  of  doubt,  that  these  ancient 
Dignities  were  descendible  only  to  heirs  male. 


568  CASES  IN  THK  HOUSE  OF  LORDS. 

3848.  The  next  point  requiring  particular  notice^  is  the  dis- 

The  turbance  in  the  descent  of  the  £arldoQi  on  the  death  of 

andLiNDSAt  J^^^^^i^f^f  the  sixteenth  Earl,  which  happened  thus  :— 
Peerages.  He  was  in  great  favour  with  King  Charles  the  First, 
and  so  also  was  his  kinsman,  John  Lindsay  of  Byres j 
created  Earl  of  Lindsay  in  1633.  It  appears  that  Earl 
Ludovick  having  no  children  to  succeed  him,  was  pre- 
vailed on  by  his  said  kinsman  to  resign  the  honours  of 
Crawford  to  the  King,  who  thereupon  granted  a  new 
patent,  varying  the  course  of  descent,  which,  by  the 
law  of  Scotland  before  the  Union,  was  competent  for 
the  Crown  to  do,  as  appears  from  the  observations  of 
Lord  Brougham  in  the  Devon  Peerage  (A) — 

The  Lord  Advocate,  in  answer  to  questions  from 
Lord  Broughanij  said  the  Crown  might  have  dealt  with 
honours  on  resignation  of  them  by  the  holders,  as  he 
might  with  landed  estates,  and  there  were  in  Sa^t" 
land  many  instances  of  honours  being  surrendered  to 
the  prejudice  of  parties  entitled  to  succeed  under  exist- 
ing patents,  and  being  re-granted  to  others ;  but 
to  effect  that,  not  only  the  consent  of  the  Crown,  but 
such  consent  exhibited  by  sign  manual,  was  neces- 
sary (/). 

Mr.  TFortley. — The  patent  effecting  the  purpose  in 
this  case  has,  after  a  great  deal  of  inquiry  and  examina- 
tion, been  received  by  the  Committee  (m).  It  is  dated 
in  1642,  and  limits  the  Earldom,  with  its  ancient  prece- 
dency, to  Earl  Ludovick^  and  the  heirs  male  of  his  body, 
remainder  to  John  Earl  of  Lindsay  and  the  heirs  male  of 

(A:)  Sir//.  A'ico/a*'Rep.  53.  an  Act  of  Parliament.     (Sec 

(0  English  and  Irish  Peer-  the  Earl  of  Water/orcTs  Case, 

ages  cannot  be  lost,  excc])|  by  C  CI.  &  F.  133.) 

attainder  or  expresR  words  in  (m)   Ante,  p.  jo 2. 
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his  body,  remainder  to  the  heirs  male  whomsoever  of  the         '848. 

said Ludovickj  &c.   It  is  important  to  notice  the  last  re-         The 

Crawford 
mainder,  as  it  is  under  it  the  claimant  makes  his  title  to  and  Lindsai 

the  Earldom,  although  he  might,  if  this  patent  never  ex-  P^^ruKcs. 
isted,  make  out  his  claim  as  the  heir  male  of  the  original 
grantee.  It  appears  from  the  evidence  that,  after  the 
death  of  Earl  Ludovick  without  issue,  his  successor,  the 
said  John  Eail  of  Crawford  and  Lindsay^  sat  in  Par- 
liament with  the  ancient  precedence  of  the  Earls  of 
Crawford.  Having  afterwards  changed  sides,  and 
joined  the  Parliament,  he  obtained,  in  1648,  when  King 
Charles  I.  was  prisoner  in  Carishrook  Castle,  from  the 
Barons  of  the  Exchequer  in  Scotland^  another  patent, 
limiting  these  honours,  on  failure  of  heirs  male  of  bis 
body,  to  the  heirs  female  of  his  body,  thereby  intro- 
ducing a  limitation  unknown  in  theancient  descent  of  the 
Earldom  of  Crawford^  and  not  contained  in  the  patent 
of  164*2.  The  patent  of  1648  was  inoperative,  being 
without  the  King's  sign  manual,  though  it  was  granted  in 
his  name,  and  accordingly  Colonel  Campbell^  descended 
from  an  heir  female  of  this  seventeenth  Earl,  after 
having  taken  certain  proceedings  (n),  in  order  to 
establish  his  title  to  the  honours  and  estates  under  the  • 

new  limitation,  was  advised  ultimately  to  abandon 
his  claim  as  hopeless.  The  descent,  therefore,  of 
the  Crawford  Peerage  is  to  be  governed  by  the  patent 
of  1642,  limiting  it  to  heirs  male,  and  therefore  after 
descending  from  the  seventeenth  Earl  to  his  eldest  son, 
and  from  time  to  time  lineallv  to  the  nineteenth  and 
twentieth  Earls,  it  passed,  upon  the  death  of  the  latter 
without  issue,  not  to  his  sister,  who  was  his  heir  at  law, 
but  to  George,  fourth  Viscount  Ganioclr,  the  nearest 

(n)  See  d  Shaw  &  Dual.  737  -,  and  2  Wils.  &  Sh.  440. 
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1848.         collateral  male  heir,  who  was  descended  in  the  fourth 

The  degree  from  Patrick  Lindsay  of  Kilburnie^  second  kod 

in*  lIkdsay  ^^  ^^^  seventeenth  EarL     This    George,  twenty-first 

Peengei.      Earl  of  Crawford,  was  8uccee<led  by  his  son    George, 

the  twenty-second  and  last  Earl,  who   died  in   Ib08, 

without  issue,  leaving   a  sister.  Lady  Mary  Lindsay, 

who  died  in   1833.     She  enjoyed  the  Crawford  estates 

from  her  brother's  death,  under  a  recent  entail,  under 

which  it  passed,  on  her  death,  to  the  Earl  of  Glasgow, 

but  the  Peerage  has  been  dormant  since  1808. 

The  noble  claimant  was  not  aware  of  the  patent  of 
1642  until  1834,  when  Lady  Mary  Lindsay's  execu- 
tors, finding  it  in  her  muniment  chest  among  the  titles 
to  the  estates,  communicated  it  to  him  ;  and  thus  the 
non-claim  since  1808  is  accounted  for.  Lapse  of  time, 
however,  is  no  bar  to  a  claim  of  Peerage  ;  a  much  longer 
lapse  occurred  in  theDevon  caseQ?),  and  in  several  others, 
which  have  been  since  before  the  House  (q).  The 
discovery  of  the  patent  in  1834  led  forthwith  to  an  in- 
vestigation and  to  an  accumulation  of  a  mass  of  evi- 
dence which  will  remain  to  all  time  a  monument  of  the 
industry  and  intelligence  of  the  very  learned  counsel 
(Mr.  t/ohn  liiddell)  who  directed  and  arranged  it,  and 
was  thereby  the  means  of  elucidating  this  long  and 
illustrious  descent. 

Mr.  Jl^^ortley  then  proceeded  to  point  out  the  instru- 
ments evidencing  the  extinctions  of  the  several  branches 
of  the  Lindsay Sy  prior  in  right  to  the  claimant ;  first, 
the  Garnock  and  Kilburnie  branches  of  the  Byres  line, 
and  that  line  also  ;  then  the  Spynie  branch  of  the  elder 

(ji)  Sir  H.  Nicolm*  Rep.  ;     and  the  Beaumont  Peerages,  6 
2Dow  &  CI.  200;  5  Bligh,  220.     Clark  &  F. ;  and  the  Hasiing» 
(q)  The  Gawoyjr,  the  Bra^e,    Peerage.  8  CI.  &  F.  144. 
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line  of  the  LirtdsaySy  shewing  that  the  proximate  right         1848. 
of  succession  to  both  dignities,  after  Ludovickj  was  in         The 
the  representative  of  that  line,  if  the  Earldom  had  not  .n^f^^jJosry 
been  carried  by  the  patent  of  1642  to  the  Byres  family.      Peertgw. 
And,  finally,  after  detailing  the  evidence,  both  parol 
and  documentary,  of  the  extinction  of  the  elder  branch 
of  the  Lindsays  of  Edzell,  by  the  death  of  the  last  male 
representative  in  1744,  he  deduced  the  pedigree  of  the 
claimant  from  John  Lindsay  of  Balcarras^  sprung  from 
the  Edzell  branch,  concluding  that  he  was  not  only  the 
lineal  descendant  and  heir  male  of  the  first  £arl  of 
Crawford^  but  also  the  "  heir  male  whomsoever"  of 
Lndovickf  the  sixteenth   Earl,  under   the   patent   of 
1642. 

The  Barony  of  Lindsay  did  not  pass  under  that  pa- 
tent ;  it  remained  dormant,  ever  since  Earl  Ludovick*fi 
death,  in  the  heirs  male  of  the  third  Earl  and  first  Lord 
Lindsay  ;  and  the  claimant,  being  now  proved  to  be  the 
lineal  descendant  and  direct  heir  male  of  his  second 
son,  the  male  representatives  of  the  first  son  being 
shewn  to  be  long  since  extinct,  is  clearly  entitled  to 
the  Barony  as  well  as  to  the  Earldom. 

With  respect  to  the  claim  of  Robert  Lindsay  Craw- 
fordy  which  has  been  noticed  in  the  course  of  the  evi- 
dence, and  shewn  to  be  unfounded,  it  must  be  so  con- 
sidered by  the  Committee,  as  he  has  virtually  abandoned 
it,  having  taken  no  step  beyond  the  presenting  of  a 
petition  to  the  Crown  (r). 

The  Lord  Advocate  objected  to  the  evidence  as  de- 
fective in  four  points.  First,  as  to  the  title  of  Lord 
Z/in{/5oy,— which  was  claimed  as  a  substantial  Peerage, 

(r)   Vide  ante,  p.  534. 
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1848.  —-there  was  no  charter  or  patent  of  its  creation^  no 
The  more  than  of  the  £arldom  of  Crawford.  There  was 
and  ^ffDSAT  fao'^^ver,  he  admitted,  sufficient  proof  of  the  creation 
Peerages,  of  the  Earldom  in  1396^  in  the  compoium  and  other 
documents  of  that  date.  There  was  no  proof  at  all  of 
the  creation  of  the  minor  title,  nor  of  its  existence  an- 
terior to  AlexandeTy  the  fourth  Earl,  except  by  one  in- 
strument, dated  in  1466,  in  which  David,  the  tidrd 
EUirl,  is  also  called  '*  Lord  Lindsay/*  That  his  son 
Alexander,  fourth  Earl,  was  also  Lord  lAndsay,  is  suf- 
ficiently proved  by  an  instrument  dated  in  July,  1461, 
in  which  he  is  styled  *'  Comiti  de  Crawfurdie  et 
Domino  de  le  Lindessay;"  and  that  his  successors, 
down  to,  and  including,  Earl  Ludovick,  enjoyed  the 
minor  title  also,  is  not  disputed.  The  question  then 
is.  Who  was  the  first  Lord  Lindsay  t  The  claimant 
suggests  the  probability  that  that  title  was  anterior  to 
the  Earldom,  and  insists  that  David,  the  third  Earl, 
bore  it,  because  he  is  called.  Earl  of  Crawford  Lord 
Lindsay,  by  his  grandson,  the  fifth  Earl^  in  a  charter  of 
confirmation,  dated  in  1466.  In  several  other  deeds 
he  is  called  Earl  of  Crawford  only,  while  his  son  AUs^ 
andeTy  and  grandson  David,  fifth  Earl,  are  there  named 
by  both  titles. 

Lord  Lyndhurst, — ^There  is  in  one  deed  a  positive  as- 
sertion of  the  title,  the  others  are  merely  silent. 

Lord  Brougham. — May  not  the  omission  of  the 
second  title  be  owing  to  the  discretion  of  the  profes- 
sional man  who  drew  the  deeds  ?  Is  it  usual  on  all 
occasions  to  mention  all  the  titles  of  a  peer  ? 

The  Lord  Advocate. — The  mention  of  the  second 
title  in  a  single  deed,  made  long  after  the  death  of  Earl 
Davidy  appeared  to  be  but  slender  evidence  of  the  exist- 
ence of  it  in  him.     If  that  title  existed  first  in  Alex- 
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under,  fourth  Earl,  the  claimant,  who  is  not  descended         \^ 
from  Alexander,  but  from  his  brother,  a  younger  son         The 

-^  G&AWFORD 

of  David,  does  not  make  out  his  claim  to  the  Barony^  ^^  Lindsay 
unless  he  can  shew  that  it  was  an  honour  descendible       cer&gcs. 
to  heirs  male  general. 

With  respect  to  the  Earldom  of  Crawford, — 
of  the  existence  and  destination  of  which  there  is  no 
doubt, — the  claimant  puts  his  right  to  it  on  two 
grounds;  first,  as  being  lineally  descended  from  the 
first  Earl^  who  died  in  1406,  and»  secondly,  he  claims 
it  by  virtue  of  the  ultimate  limitation  in  the  patent 
of  1642,  as  the  nearest  heir  male  of  Ludovick,  the 
sixteenth  Earl.  It  will  conduce  to  clearness  if  those 
two  claims  be  reduced  to  one,  and  they  do  resolve 
themselves  into  one,  for  there  is  no  question  that  the 
patent  of  1642  is  the  regulating  patent.  To  establish 
the  claimant's  right  under  that  patent,  he  must  shew 
that  all  the  male  representatives  of  the  Byres  line,  en- 
titled under  the  prior  limitation,  are  extinct.  The  de- 
scendants of  the  seventeenth  Earl,  the  first  Earl  of  that 
line,  formed  the  two  branches  of  Gamock  and  £t7- 
burnie.  The  evidence  of  the  extinction  of  the  male 
heirs  in  these  branches  was  not  satisfactory. 

The  claimant  is  further  bound  to  extinguish  the  male 
heirs  in  the  main  line  from  Alexander,  the  seventh 
Earl  of  Crawford,  especially  the  Spynie  branch,  and 
after  that  he  has  to  prove  the  extinction  of  the  male 
heirs  in  the  main  Edzell  line,  before  the  Balcarras 
branch  of  that  line  can  be  admitted.  The  pedigree  of 
the  claimant  in  this  branch  is  clear  enough. 

There  is  one  part  of  the  case  of  greater  curiosity  than 
importance,  about  the  transfer  of  the  honours  from 
David,  the  eighth  Earl,  to  David  of  Edzell,  the  ninth 
Earl^  and  the  return  of  them  from  him  to  David,  son 
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^^8.         of  the  '^  Wicked  Master/*     It  is  said  that  he  pleaded 
The  guilty  of  an  attempt  to  murder  Lis  father.     Although 

C*RAWFORD 

and  liiKDSAT  ^^^^  IS  A  capital  crime^  there  is  no  authority  for  holding 
Peerages.  ^YibX,  it  involved  what  the  legislature  of  Scotland  made 
the  special  crime  of  parricide^ — forfeiture  of  the  estates 
and  honours.  Craig ^  to  whose  book  reference  is  made, 
is  not  sufficient  authority.  The  probability  is^  that  all 
parties  desired  to  get  the  '^  Wicked  Master*'  out  of  the 
succession^  and  that  there  was  some  arrangement^ — to 
which  the  Crown  must  have  been  a  party,— by  wluch 
David  olEdzelly  a  near  relation,  took  the  estates  and 
honours,  and  after  five  years,  restored  them  to  Davids 
the  tenth  Earl,  from  whom  they  descended  in  the  ordi- 
nary course. 

With  regard  to  the  resignation  and  re-grant  of  the 
Earldom  in  1642,  there  is  no  question  that  by  the  law 
of  Scotland  it  was  quite  competent  for  the  tenant  of  an 
honour  to  resign  it  into  the  hands  of  the  Crown  in 
favour  of  another  party ;  and  if  the  Crown  chose  to  ac- 
cept that  resignation,  and  rc-grant  the  honour  to  that 
party,  such  resignation  did  not  extinguish  the  honour, 
but  merely  altered  the  course  of  descent,  substituting 
new  heirs,  who  took  their  place  in  Parliament  in  the 
precedency  of  the  former  holders  of  the  honour.  There 
were  cases  of  such  resignations  and  re-grants ;  and  in 
one  case,  in  which  a  resignation  was  made  before  the 
Union,  and  the  re-grant  was  made  after  the  Union  in 
the  terms  of  the  resignation,  it  was  held  that  the  Crown 
was  prevented,  by  a  clause  in  the  articles  of  Union,  from 
acting  upon  the  resignation,  as  it  coidd  have  acted  pre- 
vious to  the  Union.  There  is  no  doubt  that  Earl  Lu- 
dovick  was  completely  in  titulo  to  resign  this  honour  in 
1642 ;  and  that  the  Crown  accepted  the  resignation, 
and  re-granted  the  honours,   as  it  legally  might,  by 
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charter  in  favour  of  those  heirs  in  whose  favour  the  re-         1848. 
signation  was  made.     That  charter  from  that  time  re-         j\^^ 
gulated  the  descent  of  the  Earldom,  without  any  regard  ^^^^^JJ^^gj^Y 
to  its  destination  or  descent  previous  to  the  year  1642.      Peerage*. 


Sir  F.  Kelly  said,  that,  in  deference  to  the  opinion  of  1848. 
the  Lord  Advocate,  and  to  the  doubts  and  difficulties 
suggested  by  him  at  the  last  meeting  of  the  Committee, 
and  apparently  acquiesced  in  by  their  Lordships,  the 
claimant's  counsel  and  agents  had  since  made  every 
practicable  effort  to  remove  all  objections,  and  the  fur- 
ther evidence  which  had  been  collected  would,  it  was 
submitted,  satisfactorily  and  conclusively  establish  the 
claim.  Having  stated  in  detail  the  nature  of  the  sup- 
plementarj'^  evidence  thus  collected,  for  extinguishing 
the  male  descendants  in  the  several  branches  mentioned 
by  the  Lord  Advocate,  he  said,  with  respect  to  the  ex- 
istence of  the  Barony  of  Lindsay  in  Davidy  the  third 
Earl  of  Crawford^  that  he  considered  the  fact  to  have 
been  made  out  to  the  satisfaction  of  the  Committee  by 
the  deed  of  confirmation,  in  which  he  is  named  by  both 
those  titles — 

The   Lord  Advocate. — The   difficulty  was   that  the 
widow  of  that  David^  in  the  deed  of  mortification  which 
is  recited  in  the  confirmation,  called  him  Earl  of  Craw- 
ford only,  while  she  called  her  son,  the  fourth  Earl, 
^^  Earl  of  Crawfard  and  Lord  Lindsay. ^^ 

Sir  F.  Kelly  said,  he  was  prepared  to  put  the  matter 
beyond  doubt,  by  the  production  of  another  document, 
in  which  David  calls  himself  by  both  those  titles. 

The  supplementary  evidence  of  extinctions  before  re- 
ferred to  having  been  given,  the  last-mentioned  docu- 
ment was  then  produced  from  the  charter  chest  of  Lord 
Forbes  of  Castle  Forbes, — it  was  dated  in  1443,  and  pur- 
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1848.         ported  to  be  a  mandate  from  David  Earl  of  Crawford 

The  (third  Earl)^  and  '*  Lorde  de  Lindissay/^  as  principal 

ancT  Lin D8AT  sheriff  of  Aberdeenshire y  to  Sir  Alexander  Forbes,  ^^  our 

Peerages,      depute/^  &c.     The  document  was  held  to  have  been 

produced  from  the  proper  custody^  and  was  admitted. 


The  Lord  Advocate,  at  a  subsequent  sitting  of  the 
Committee^  Siiid  the  last  document  produced  in 
proof  of  the  Barony  of  Lindsay  being  in  David,  the 
third  Earl^  from  whom  the  claimant  traced  his  descent^ 
completed  the  evidence  on  that  pointy  to  his  entire 
satisfaction.  He  was  also  satisfied  with  the  supple- 
mentan^  proofs  given  of  the  extinctions  in  the  Byres 
branch.  But  with  respect  to  the  Spynie  and  EdseU 
branches^  the  doubts  which  he  entertained  on  a  former 
day  were  still  unremoved. 

After  a  discussion  between  the  counsel  on  both  sides, 
and  observations  thereon  by  Lord  Lyndlturst,  Lord 
Brougham,  the  Earl  of  Devon,  and  Lord  Campbell,  to 
the  effect  that  as  it  was  admitted,  on  the  claimant's 
side,  that  he  had  further  evidence  relating  to. these 
branches  in  his  power,  it  might  be  difficult  for  the  Com- 
mittee to  come  to  a  decision  in  his  favour  without  pro- 
duction of  that  evidence. 

Sir  F,  Kelly  said,  that,  although  he  felt  the  most  per- 
fect confidence  in  the  completeness  of  the  claimant's 
case  as  it  then  stood,  upon  every  point,  he  and  his 
learned  friends  who  were  with  him  could  not  be  insen- 
sible to  the  importance  of  the  slightest  suggestion  from 
their  Lordships,  or  from  the  Lord  Advocate.  He  was 
himself  of  opinion  that  no  additional  light  could  be 
thrown  on  the  case,  that  it  could  not  be  either  weakened 
or  strengthened  by  the  result  of  further  inquiries ;  still, 
as  enough  of  the  session  yet  remained  to  admit  of  fur- 
ther inquiry,  and  of  a  decision  of  the  Committee  l)e- 
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fore  its  close^  he  would,  if  their  Lordships  would  grant         1848. 
the  opportunity  by  an  adjournment  to  not  a  distant         The 
day,  direct  further  inquiries  on  those  two  points  to  andl^iNDSAY 
which  the  Lord  Advocate  directed  attention.  Peeragea. 

Lord  Lyndhur$t. — The  case  is  now  so  simplified, 
that  we  should  easily  be  able  to  dispose  of  it  before  the 
end  of  the  session.  The  Byre$  branch  of  the  case  ap- 
pears to  me  to  be  clearly  made  out. 

The  Lord  Advocate  reminded  the  Committee  that 
the  pedigree  was  long  and  intricate,  and  therefore  in- 
cumbered with  many  difficulties,  which  imposed  on  him 
the  necessity  of  carefully  watching  the  proofs,  but  in 
all  the  steps  he  had  taken,  he  did  not  exceed  what  his 
duty  required. 

Sir  F.  Kelly, — Certainly.  He  now  understood  that 
no  further  evidence  was  necessary,  except  touching 
the  extinction  of  the  Spynie  branch. 

The  Lord  Advocate  would  not  say  a  word  of  the  ne- 
cessity of  the  evidence,  but  he  still  held  his  objection 
with  respect  to  the  Spynie  branch,  unless  evidence  be 
brought  to  remove  it.  Nor  was  he  satisfied  that  the 
Edzell  branch  was  extinguished* 

Sir  F.  KeUy. — Upon  that  branch  all  the  evidence 
that  was  possible  had  been  given,  and  on  that  the  case 
must  stand. 


At  a  subsequent  sitting  of  the  Committee,  further         ]848. 
evidence  of  the  extinction  of  male  heirs  of  the  last       '^"'^  *^- 
Lord  Spynie i  and  of  the  £(£?«// branch  also,  having  been 
given,  the  Lord  Advocate  said  he  was  perfectly  satis- 
fied that  the  extinction  of  all  the  lines  was  proved,  and 
that  the  claimant  had  established  his  pedigree. 

Lord  Lyndkurst : — 
My  Lords,  this  case  has  now  occupied,  I  think,  in    August  II. 
the  progress  of  the  evidence,  a  period  of  about  four 


578  .  CASES  IN  THB  HOUSB  OP  LORDS. 

1848.        years.    I  have  observed,  and  watched  very  carefully, 
The  the  evidence  as  the  parts  of  it  have  been  successively  laid 

auTLiNDSAv  l^^f^rc  your  Lordships.  I  have  read  the  evidence  from 
Peerages,  time  to  time ;  and  I  have  made  objections  upon  dif- 
ferent points  as  the  evidence  proceeded,  which  objections 
have  been  successively  cleared  up.  I  am  now  in  a 
condition  to  say,  that  so  far  as  I  am  concerned,  I  am 
satisfied  that  the  pedigree  has  been  established.  Under 
these  circumstances,  1  shall  move  your  Lordships  to 
report  in  favour  of  the  claimant. 

The  Lord  Chancellor, — I  have  little  to  add  to  what  my 
noble  and  learned  friend  has  stated.  I  have  paid  every 
attention  to  this  case  :  it  is  very  long  and  very  compli- 
cated ;  and  it  has  required  very  considerable  attention 
to  be  paid  to  it ;  and  the  result  of  that  consideration  of 
it  is,  that  I  concur  entirely  in  the  opinion  that  my 
noble  and  learned  friend  has  expressed. 

It  was  then  ^*  resolved  that  it  is  the  opinion  of  the 
Committee  that  James,  Earl  of  Balcarras,  had  made 
out  his  chum  to  the  honours  and  dignities  of  Earl  of 
Crawford  and  Lord  Lindsay^^^  which  resolution  was 
reported  to  the  House,  and  affirmed. 
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Danibl  Bbckham       -         -       Plaintiff  in  Error.  j^^- 

William  Walker  Drake     1  ^  ^     .         .     ^  1849. 

AND  John  SoRGEY  "^  Defendants  tn  Error.     J,ily^26. 

A.  entered  into  an  agreement  with  B.  and  C.  to  Berve  them 
for  seven  years,  at  fixed  wages,  at  the  rate  of  tlirec 
guineas  weekly,  "the  party  making  default  to  pay  to  the 
other  the  sum  of  500/.  by  way  or  in  nature  of  specific  da- 
mages." A.  was  dismissed ;  he  became  bankrupt,  and  after 
the  bankruptcy  brought  an  action  of  assumpsit  on  the 
agreement,  to  which  the  defendants  pleaded  his  bank- 
ruptcy— 

Held,  that  this  plea  was  an  answer  to  the  action,  for  that  the 
right  of  action  in  respect  of  this  breach  of  the  agreement 
passed  to  his  assignees. 


rn 


iHis  was  a  writ  of  error  upon  a  judgment  of  the 
Court  of  Exchequer  Chamber  reversing  a  judgment  of 
the  Court  of  Exchequer  of  Pleas,  in  an  action  on  pro- 
mises. The  action  was  brought  by  Beckham  against 
Drakey  Surgey,  and  Knight^  upon  an  agreement  dated 
23rd  October y  1834,  made  between  fFilliam  Moxey 
Knight  and  John  Surgey,  of  Bishop*s  Court,  Old 
Bailey,  in  the  city  of  London,  typefounders,  of  the 
one  part,  and  Daniel  Beckham  of  the  other  part.  The 
agreement  recited  that  Beckham  had  been  for  some 
time  in  the  employment  of  Knight  and  Surgey,  as 
their  foreman  in  the  carrying  on  of  their  trade,  and  that 
the  said  parties  were  mutually  desirous  of  continuing 
their  connection  together  for  the  term  of  seven  years  from 
the  date  of  the  agreement.  The  parties  then  agreed 
that  Beckham  should  serve  Knight  and  Surgey^  and  the 
survivor  of  them,  for  and  during  the  term  of  seven 

2  Q 


58U 


CASES  IN  THK  HOUSE  OF  LORDS. 


1849. 

Beckham 

r. 

Dbakb. 


years,  to  commence  and  be  computed  from  the  day  of 
the  date  of  the  agreement,  as  their  foreman,  and  should^ 
to  the  best  of  his  power,  promote  and  advance  their 
success  and  prosperity  in  the  same.  And  also,  that  be 
should  not,  during  the  said  seven  years,  engage  in  the 
same  or  any  other  business,  either  on  his  own  account 
or  on  account  of  or  for  the  benefit  of  any  other  person, 
without  their  consent.in  writing,  first  had  and  obtained 
for  that  purpose.  Knight  and  Surgey,  for  the  con- 
siderations aforesaid,  agreed,  that  they,  or  the  survivor 
of  them,  would  employ  Beckham  as  theirforeman  during 
the  said  seven  years,  if  they,  or  either  of  them  should  so 
long  live,  paying  him  wages  after  the  rate  of  three 
pounds  and  three  shillings  of  lawful  money  weekly. 
And  it  was  mutually  agreed  and  declared  by  the  par- 
ties thereto,  ^^that  in  case  either  of  the  said  parties 
hereto,  shall  not  well  and  truly  observe,  &c.,  the  cove- 
nants, &c.,  herein  on  their  respective  parts  contained, 
that  then,  and  in  such  case,  the  party  so  failing  or 
making  default  shall  and  will  pay  to  the  other  of  them 
the  sum  of  five  hundred  pounds,  by  way  or  in  the  nature 
of  specific  damages." 

The  declaration  contained  two  counts :  the  first 
count  was  special  upon  the  agreement ;  the  second 
count  was  upon  an  account  stated. 

Drake  and  Surgey  severally  pleaded,  first,  *^  non- 
assumpsit;"  and  secondly,  that  Beckham  became 
bankrupt  after  the  accruing  of  the  causes  of  action  and 
before  the  commencement  of  the  suit,  whereby  the 
causes  of  action  became  vested  in  his  assignees. 
Knight  suffered  judgment  by  default.  Beckham 
joined  issue  upon  the  pleas  of  "  non-assumpsit,"  and 
demurred  to  the  pleas  of  bankruptcy.  Drake  and 
Surgey  joined  in  demurrer.      The  issue  in  fact  was 
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tried  and  a  verdict  was  given  for  the  plaintiff^  damages         i849. 
\0{U.{a).  Beckham 

The  demurrers  were  argued  before  the  Judges  of  Drakb 
the  Court  of  Exchequer,  who,  at  the  sittings  after 
Trinity  Term,  1S4I,  gave  judgment  for  the  plaintiff 
upon  the  demurrer  to  the  pleas  of  bankruptcy  (^). 
The  defendants  brought  a  writ  of  error  in  the  Exche- 
quer Chamber,  and,  after  argument,  the  judgment  of 
the  Court  of  Exchequer  was  reversed  (c)  by  the  unani 
mous  judgment  of  the  Court  of  Exchequer  Chamber  {d) . 

The  present  writ  of  error  was  then  brought. 

(a)  9  Mee.  &  Wels.  79.  (c)   11  Mee.  &  Wels.  315. 

(6)  8  Mee.  &  Wels.  846. 

{d)  This  case  was  likewise  before  the  Court  of  Common  Pleas 
in  1837.  In  June,  Beckham  became  bankrupt,  but  obtained  his 
certificate  before  November.  Early  in  Michaelmas  Term  a  rule 
for  security  for  costs  was  obtained.  After  argument  by  Mr. 
Stammers  for  the  plaintiff,  and  by  Mr.  E.  V.  Williami  for  the 
defendant,  the  rule  was  discharged.  (4  Bing.  N.  C.  74).  In 
giving  judgment  Lord  C.  J.  Ttndal  said,  **  The  plaintiff  com- 
mences an  action  when  he  is  a  solvent  person  :  he  afterwards 
becomes  bankrupt  and  obtains  his  certificate :  it  is  not  till 
after  he  has  obtained  it  that  application  is  made  for  security 
for  costs,  and  there  is  no  proof  that  the  assignees  undertake  to 
go  on  with  the  action,  but  the  affidavit  in  support  of  the  appli- 
cation discloses  the  contrary."  The  defendant  Drake,  who 
was  sued  as  a  dormant  partner,  pleaded  specially  that  the  agree- 
ment on  which  the  action  was  brought  was  made  by  the 
plaintiff  with  Knight  and  Surgey  alone.  There  was  a  demur- 
rer to  this  plea.  The  demurrer  was  argued  in  Hilary  Term, 
1838,  and  judgment  given  for  the  defendant,  and  that  judg- 
ment was  afterwards  afHrmed.  (See  4  Bing.  N.  C.  243  ;  1 
Scott  N.  R.  675;  and  1  Man.  &  Gr.  738  in  Error.  But 
see  9  Mee.  &  W.  79,  where  the  decision  of  the  Court  of 
Common  Pleas  is  controverted,  and  the  affirmance  of  it  is 
explained. 

2a2 
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1849.  Mr.  Martin  and  Mr.  Stammers  for  the  plaintiff  in 

Beckham      error: — 

Drake  '^^^  ^^^^  question  which  it  is  now  intended  to  argue 

(for  that  arising  out  of  the  form  of  the  contract  to 
which  two  only  of  the  defendants  were  originally  par- 
ties^ will  not,  after  the  unanimous  decisions  of  two 
Courts,  be  further  contested)  is,  whether  the  plea  of  the 
bankruptcy  of  the  plaintiff  affords  a  sufficient  reason 
for  depriving  him  of  his  right  of  action  in  this  case. 
That  will  depend  on  the  construction  to  be  given  to  the 
12th   and  63d   sections  of  the  6    Geo.  IV,  c.  16  (e). 

(e)  6  Geo,  4,  c.  16,  s.  12,  enacts/' that  the  Lord  Chancellor 
shall  have  power,  upon  petition  made  to  him  in  writing  against 
any  trader  having  committed  any  act  of  bankruptcy  to  appoint 
such  persons  as  to  him  shall  seem  fit,  who  shall  have  full 
power  and  authority  to  take  such  order  and  direction,  with  the 
body  of  such  bankrupt,  as  also  with  all  his  lands,  tenements* 
and  hereditaments,  &c.,  as  well  copy  or  customaryhold  as 
freehold,  which  he  shall  have  in  his  own  right  before  he  be- 
came bankrupt,  as  also  with  all  such  interest  in  any  such 
lands,  tenements,  and  hereditaments  as  such  bankrupt  may 
lawfully  depart  withal,  and  with  all  his  money,  fees,  offices, 
annuities,  goods,   chattels,  wares,   merchandize,  and  debts, 
wheresoever  they  may  be  found  or  known,  and  to  make  sale 
thereof  in  manner  hereinafter  mentioned,  or  otherwise  order 
the  same  for  satisfaction  and  payment  of  the  creditors  of  the 
said  bankrupt. 

The  63rd  section  enacts,  "  that  the  commissioners  shall 
assign  to  the  assignees  for  the  benefit  of  the  creditors  of  the 
bankrupt,  all  the  present  and  future  personal  estate  of  such 
bankrupt  wheresoever  the  same  may  be  found  or  known,  and 
all  property  which  he  may  purchase,  or  which  may  revert, 
descend,  be  devised,  or  bequeathed,  or  come  to  him,  before  he 
shall  have  obtained  his  certificate,  and  the  commissioners 
shall  also  assign  as  aforesaid  all  debts  due  or  to  be  due  to  the 
bankrupt  wheresoever  the  same  may  be  found  or  known,  and 
such  assignment  shall  vest  the  property,  right,  and  interest  in 
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Applying  to  those  sections  the  ordinary  rules  of  con-         1849. 
struction,  nothing  but  the  personal  estate  of  the  bank-     Bkckham 
rupt,  and  such  contracts  as  directly  relate  to  property,       Drake. 
can  be  said  to  fall  within  them.      Contracts  which  re- 
late, not  to  the  property  but  merely  to  the  personal 
services  of  the  bankrupt,  will  not  pass,  and,  as  a  neces- 
sary result,  the  right  of  action  for  a  breach  of  any  such 
contract  will  not  pass ;  for  there  can  be  no  difference 
between  the  contract  itself  and  the  right  to  sue  for  a 
breach  of  it.    It  must  be  admitted  that  in  some  of  the 
cases  the  language  of  the  courts  has  been  sufficiently 
equivocal  to  raise  some  doubts  as  to  the  construction  of 
these  clauses  of  the  bankrupt  act*     But  with  respect  to 
real  property  the  question  has  been  settled  ;    Smith  v. 
Coffin  (/)   decided  that  a  real   action  passed  to   the 
assignees  by  the  usual  words  of  a  deed  of  assignment 
in  bankruptcy.    But  for  an  injury  done  to  real  property 
in  the  tenancy  of  the  bankrupt  the  right  of  action 
would  not  pass,  nor  would  the  ordinary  right  to  main- 
tain trespass  quare  clausum  fregit  pass  to  the  assig- 
nees ;   Clark  v.  Calvert  (g)y  Rogers  v.  Spence  (A).    The 
case  of  Hancock  v.  Caffyn  (i),  which  was  an  action  for 
damages  for  an  improper  distress  levied  by  the  bank- 
such  debts  in  such  assigpiees,  as  fully   as  if  the  assurance 
whereby  they  are  secured,  had  been  made  to  such  assignees ; 
and  after  such  assignment  neither  the  bankrupt  nor  any  per- 
son  claiming   through  or  under  him  shall  have  power    to 
recover  the  same,  nor  to  make  any  release  or  discharge  thereof, 
neither  shall  the  same  be  attached  as  the  debt  of  the  bankrupt 
by  any  person  according  to  the  custom  of  the  city  of  London^ 
or  otherwise,  but  such  assignees  shall  have  like  remedy  to  re- 
cover the  same  in  their  own  names,  as  the  bankrupt  himself 
might  have  had  if  he  had  not  been  adjudged  bankrupt. 

(/)  2  H.  Bl.  444.  (A)   12  CI.  &  Fin.  700. 

(y)  3  B.  Moo. 96;  8Taunt.742.     (i)  8  Bing.  358. 
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1849.         rupt,  supports  this  argument,  for  the  right  of  the  assi^-' 
Bbckiiam     nees  to  maiutaiu  such  an  action  appears  there  to  be 
Drake.       confined  to  cases  where  the  property  of  the  bankrupt 
is  injured.     In  fFrighty.  Fairfield  {J)  the  question 
was  whether  an  action  for  breach  of  contract  for  non- 
delivery of  stone  passed  to  the  assignees,  and  the  Court 
held  that  it  did.    There  again  the  subject-matter  was  a 
contract  in  relation  to  property,  and  the  opinions  of  the 
Judges  there  were  directed  to  personal  property  only. 
But  it  is  clear  that  any  contract  which  involves  the 
exercise  of  the  personal  skill  of  the  bankrupt  himself, 
as  the  consideration  for  any  promise  made  to  him  by  a 
defendant,  would  not  pass.      The  contract  here  related 
to  the  personal  labour  and  skill  of  the  bankrupt,  to  which 
the  assignees  could  by  no  possibility  have  any  title 
whatever.     The  assignees  cannot  enforce  a  contract  for 
the  performance  of  work  which  depends  on  the  bank- 
rupt's skill  and  labour,  though  they  might  be  entitled  to 
the  sum  received  on  account  of  that  contract  if  the  work 
had   been   actually   performed    and    the   money  paid. 
Thus,  if  an  artist  was  under  a  contract  to  execute  a 
painting,  and  he  became  bankrupt,  the  assignees  would 
neither  have  the  right  nor  the  power  to  compel  him  to 
perform  that  work,  though  if  it  had  been  performed,  and 
he  had  been  paid  for  it,  and  the  money  was  in  his  pos- 
session at  the  time  of  his  bankruptcy,  it  would  form 
part  of  his  assets.      Gibson  v.    CarrtU/iers  {k)^   where 
the  law  was  most  fully  considered,  clearly  establishes 
this  distinction.     There   Lord   Abingery  who  differed 
from  the  other  Judges  in  the  Exchequer,  put  this  case 
of  a  contract  for  the  personal  labour  of  the  bankrupt,  and 
illustrated  it  by  the  case  of  Sir  IFalter  Scott  and  his 

O')  2  Barn.  &  Ad.  727.  (k)  8  Mee.  &  W.  321. 
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contract  to  write  works  of  fiction,  asking  (/)  whether,         1849. 
supposing  Sir  fValter  Scott  had  become  bankrupt,  "  the     Beckham 
solvent  booksellers    would  have  been  content  to  pay       Drakr 
their  4000/.,  and  take  the  risk  of  publishing  a  novel 
written  by  the  assignees  of  the  novelist."    The  present 
contract  is  of  the  same  character  as  that  referred  to  in 
Lord  Abinger^s  judgment.      The  performance  of   it 
depends  on  the  personal  skill  and  ability  of  the  bank- 
rupt.    If  he  had  not  been  previously  dismissed  from 
the  service,  his  bankruptcy  would  not  have  affected  the 
performance  of  his  labour,  nor  would  it  have  released 
them  from  their  contract.    He  would  have  been  entitled 
to  his  salary  for  the  week  after  the  assignment ;    fFil- 
Hams  v.  Chambers  (m). 

There  are  many  rights  of  action  which  do  not  pass 
to  administrators  or  to  assignees  of  a  bankrupt.  The 
seduction  of  a  servant  is  one  instance  of  the  kind ; 
Howard  v.  Crowther  (w).  Actions  for  assault  and  for 
slander,  (except,  perhaps,  slander  affecting  only  the 
trade  of  the  bankrupt  and  directly  diminishing  the  profits 
of  his  trade,)  trespass  to  the  person,  negligence  in  the 
cure  of  bodily  infirmitv  or  wounds,  and  for  not  safelv 
carrying,  arc  other  instances  of  the  same  kind.  But 
without  mentioning  these,  the  last  two  of  which,  though 
founded  in  contract,  partake  in  their  nature  of  torts^ 
there  is  one  which  is  distinctly  in  the  class  of  contracts, 
namely,  an  action  for  breach  of  a  promise  to  marry. 
Such  an  action  is  clearly  personal  alone.  It  is  true 
that  an  administrator  did  once  attempt  to  maintain 
such  an  action.  Chamberlain  v.  JFilliamson  (o),  but 
failed.  That  case  is  a  strong  authority  for  the  plaintiff 
in  error  here,  for  if  an  administrator  cannot  maintain  an 

(0  8  Mee.  «  W.  344.  («)  8  Mee.  &  W.  601. 

(m)  10  Q.  B.  337.  (o)  2  Maule  &  S.  403. 
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IB49.        action  in  respect  of  the  breach  of  a  purely  perso 
Bbckuam     contract  with  the  intestate^  though  his  estate  migl^t 
DnrsB        benefited  by  its  performance,  most  certainly  assigiii 
cannot  do  so  in  respect  of  a  purely  personal  con 
with  the  bankrupt,  for  an  administrator  is  more  di 
and  absolutely  the  representative  of  the  person  of 
intestate  than  assignees  are  of  the  bankrupt.      Yet  tl 
argument  which  will,  no  doubt,  be  much  relied  upon 
the  other  side,  exists  in  such  a  case,  namely,  that 
maintain  the  action  might  be  for  the  benefit  of 
estate,  so  that  the  exception  now  mentioned  pro' 
tliat  the  law  does  not  always  look  to  the  indirect  co; 
sequences  by  which  the  estate  of  the  bankrupt  may 
increased.     In  one  case,  where  570/*  were  ultimai 
recovered  in  an  action  for  not  safely  carrying  by  a  ra 


way,  there  was  no  pretence  that  the  right  of  acti- 

passed  to  the  assignees,  and  yet  the  estate  of  a  banki 

would  have  been  largely  benefited  by  such  dami 

The  benefit  to  the  estate  therefore  is  not  the  only  mat*' 

to  which  the  law  looks,  but  rather  to  the  princi 

whether  the  right  is,  or  is  not,  founded  in  someth' 

of  a  purely  personal  kind.     The  true  rule  is  this,  t' 

if  the  contract  goes  directly  to  the  increase  of  the  p 

sonal  estate,  as  in  Wright  v.  Fairfield  (jp),  then 

right  of  action  on  it  will  pass;  and,  again,  if  the  bre£a.cd 

of  such  a  contract  occurs  before  the  bankruptcy,    "fcfc* 

right   of  action  for  that  particular  breach  will  pj 

But  if  the  contract  is  for  labour  to  be  performed,  invi 

ing  the  exercise  of  the  contractor's  own  personal  alcill, 

except  so  far  as  a  debt  has  been  created  by  the  exercn^ 

of  that  personal  skill  before  the  bankruptcy,  that    ^wV\ 

not  pass.   The  damage  here  is  likewise  purely  personal^ 

the  injury  being  to  the  bankrupt  himself  ia  the  loss   of 

the  means  of  subsistence  to  which  he  is  entitled,  ai»<l  *•* 

{p)  2  Barn.  &  Ad.  727, 
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the  loss  of  time  in  looking  after  other  employment.  The         1849. 
cases  of  Chippendale  v.   Tomlinson  (9),  where  Lord     Bbckiiam 
Mansfield  says   *^  the   assignees   cannot  let  out   the       Drakb 
bankrupt."     Silk  v.  Osborne  (r),  and  of  Hesse  v.  Ste^ 
venson  (5), — in   the   last    of  which  it  was   expressly 
said   that  the  assignees   cannot   take   the   profits   of 
the    bankrupt's    daily   labour, — clearly    establish    the 
principle    of    this    distinction;   and   in    Williams    v. 
Chambers  (/),   it  is    distinctly  affirmed  by  the   Court 
that  there  is  '^no  authority  in   which    it   has  been 
held  that  the  assignee  of  a  bankrupt  or  insolvent  could 
sue  for  the  price  of  the  personal  labour  of  the  bankrupt 
or  insolvent  after  the  bankruptcy  or  insolvency,  as  a  debt 
due  directly  to  the  assignee  himself  as  upon  a  contract 
made  with  him.''      The  same  rule  was  likewise  estab- 
lished in  Ex  parte  fTalters  (ei),  where  it  was  held  that  a 
man  was  not  liable  to  account  to  his  assignees  for  money 
received  by  him  as  a  surveyor  for  valuing,  such  money 
being  received  in  respect  of  his  personal  labour. 

The  argument  that  the  ast^ignees  would  be  entitled  to 
the  money  if  it  was  in  the  bankrupt's  actual  possession, 
that  this  admits  a  right  of  action  in  them,  and  that  two 
rights  of  action  vested  in  different  persons  cannot  exist 
in  respect  of  the  same  matter,  is  not  always  and  neces* 
sarily  correct.  Two  rights  of  action  may  exist  together, 
even  though  in  one  of  them  no  more  than  nominal 
damages  might  be  recovered.  In  fVilliams  v.  Millings 
ton  (t;).  Lord  Loughborough  declares  the  possibility  of 
two  actions  for  the  same  cause,  and  says,  ^^  It  is 
not  a  true  position  that  two  persons  cannot  bring 
separate   actions  for   the  same   cause.      The   carrier 

(q)  4  Doug.  318;  Ck)oke's       (0  10  Q.  B.  337-345. 
Bankrupt  Laws,  260,  431 .  (u)  2  xMon.,  Dea.  &  De  Gex, 

(r)  1  Eep.  140.  635. 
(«)  3  Bos.  &  Pul.  565,  578.       (v)  1  Hen.  Bi.  81,  85. 
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1849.  and  the  owner  of  the  goods  may  each  bring  an  action 
Beck  HAM  on  a  tort;  the  factor  and  owner  may  each  have  an 
Drake.  action  on  a  contract."  This  declaration  is  founded  on 
very  ancient  authority.  In  Bracton  {w)  it  is  said,  ^^  Ex 
uno  facto  injurioso  pliires  possunt  oriri  actiones  pcenaUs 
in  causa  civili.*'  An  instance  of  this  occurred  in  the 
case  of  Turner  v.  Ford  (j:),  where  a  piano  in  the  bands 
of  a  bailee  was  seized  for  rent  due  from  him,  and  where 
Mr.  Baron  Parke  said  {y),  ^^  I  am  inclined  to  think  that  if 
the  act  of  conversion  had  amounted  to  pound  breach, 
the  defendant  would  have  been  liable  in  damages  to  the 
landlord,  and  also  to  the  owner  of  the  property  for  da- 
mages for  the  conversion." 

[Lord  Campbell, — That  was  a  case  of  two  actions  in 
respect  of  separate  rights.  But  I  want  the  case  of  two 
actions  by  different  parties  in  respect  of  the  same  right* 
The  bankrupt  and  assignees  sue  in  respect  of  the  same 
right.] 

Such  a  case  is  unknown  in  practice,  but  the  principle 
which  governs  one  case  governs  the  other ;  and  in  the 
judgment  delivered  by  a  noble  and  learned  Lord  in  this 
House  in  the  case  of  Rogers  v.  Spence,  it  was  said  (*), 
"  It  may  jjossibly  be  that  the  law  will  give  an  action  to 
the  bankrupt  for  the  personal  injury  which  has  been 
sustained  by  him,  and  will  give  an  action  to  the  assig- 
nees for  the  injury  which  has  been  done  to  the  property : 
as  for  example,  in  the  case  which  has  been  put  during 
the  argument,  of  the  owner  of  a  ship  being  on  board, 
and  the  ship  being  run  down  on  the  high  seas,  and  the 
ship  going  to  the  bottom  and  the  owner  escaping  and 
afterwards  becoming  bankrupt ;  it  is  possible  that  he 
may  maintain  an  action  for  the  personal  injury  done  to 
him,  and  that  the  assignees  may  maintain  an  action  for 

iw)  Book  III.,  fo    114.  (y)  15  Mee.  &  Wels.  215. 

(J-)   15  Mec.  &\VcIs.     12.        (r)   12  CI,  &  Fin.  720. 


CASES  IN  THE  H0U8K  OF  LORDS. 


589 


the  injury  done  to  the  property.*'     Here  the  principle         1849. 
exists  on  which  the  right  to  bring  these  two  actions  is      Beckham 
founded.  It  is  the  principle  of  a  distinct  right  being  vested       Drake. 
in  the  bankrupt  in  virtue  of  a  purely  personal  matter. 
The  existence  of   such   a   right  shows  the  judgment 
of  the  Court  below  to  be  erroneous. 

Mr.  Peacock  and  Mr,  Hugh  Hill  (Mr.  W.  Morris 
was  with  them),  for  the  defendants  in  error  : — 

It  is  impossible  to  contend  that  the  assignees  take 
no  interest  in  the  profits  of  the  bankrupt's  labour,  and  if 
they  do  take  an  interest  in  them,  they  can  sue  to  re- 
cover these  profits.     They  are  certainly  entitled  to  that 
which  adds  to  the  value  of  his  estate.      The  defendant 
here  broke  his  contract  with  the  bankrupt.     Had  he 
paid  the  bankrupt  the  money,  that  money  would  have 
been  assets  in  the  bankrupt's  hands  for  the  benefit  of 
the  creditors.     The  damages  that  arise  from  the  breach 
of  the  contract  also  belong   to  them.      Suppose  the 
bankrupt  had  served  for  six  years  at  a  thousand  a  year, 
but  had  not  received  the  money,  and  at  the  end  of  the 
next  half  year  had  become  bankrupt,  there  can  be  no 
doubt  that  the  assignees  would  be  entitled  to  recover  all 
the  money  then  due,  as  well  the  money  for  the  last 
half  year  as  for  the  six  preceding  years.      Their  right 
to  recover  it  in  respect  of  a  wrongful  dismissal  must  be 
the  same  as  in  the  case  of  the  services  being  actually 
performed  but  not  paid  for.     The  case  of  Chippendale 
V.    Tomlinson  (a)   does   not  disprove  this  proposition, 
for  it  merelv  establishes  that  under  such  circumstances 
the   bankrupt   may  sue,  his  assignees  not  interfering. 
The    expression   attributed  to  Lord  Mansfield  in  the 
abstract  given  of  this  case  in  Cookers  Bankrupt  Laws  (A), 

(rt)  4  Doug,  318.  (/;)  1st  edit.  260. 


590  CASES  IN  THB  HOUSE  OP  LORDS. 

1849.  that  '^  the  assignees  cannot  let  out  the  bankrapt,''  nu 
Deckiiam  ^^  more  than  that  they  cannot  contract  for  his  fat 
Daln  l^bour^  a  doctrine  that  no  one  presumes  to  doubt;  bo 
he  has  already,  and  before  his  bankruptcy,  madi 
contract  for  that  labour,  they  are  entitled  to  recoyer 
a  breach  of  that  contract  by  which  the  amount  of 
assets  is  diminished. 

The  question  whether  more  than  nominal  dama; 
could  be  recovered  in  the  action,  as  in  cases  wh 
the  bankrupt  personally  and  the  bankrupt's  propc 
suffer  from  the  same  act,  does  not  in  the  least  deg 
affect  this  case,  for,  if  so,  this  absurdity  would  folli 
that,  in  order  to  ascertain  the  right  to  maintain  the 
tion  itself,  there  must  be  a  verdict  given,  that  is,  a  v 
diet  ascertaining  and  fixing  in  respect  of  what  cause 
action  it  was  pronounced,  and  tliat  not  till  then  cor 
the  right  to  maintain  the  action  be  decided*  The  ] 
cannot  allow  such  an  absurdity. 

[Lord  Campbell. — By  the  law  of  Scotland  the 
mages  would  be  divided  :  so  much  would  be  given 
the  injury  to  the  property,  and  so  much  for  the  inj 
to  the  person.] 

No  such  distinction  is  made  by  the  law  of  this  connl 
If  a  man  sues  for  a  debt,  he  cannot  join  in  that  act 
any  claim  for  damages  for  injury  to  his  feelings  throt 
having  been  kept  out  of  it.  In  the  case  of  Starttip 
Cortazzi  (c),  the  rule  as  to  the  time  at  which  the  dama 
arise  on  a  breach  of  contract  is  ascertained,  and  t 
rule  shows  that  nothing  of  feeling  can  enter  into  oat 
deration  in  such  a  case.  That  was  an  action  for  : 
delivering  linseed  at  a  given  time.  A  portion  of 
price  of  the  linseed  had  been  advanced,  and  it  was  h 
that  repayment  of  the  money  advanced,  with  simple 

(c)  2Croin.,  M.  &  R.  165. 
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terest  upon  it,  and  payment  of  the  difference  between        1849. 
the   contract  price  of  the  seed,  and  the  price  at  the     Bbckham 
time  when  it  ought  to  have  been  delivered,  would   be       Drakb. 
the  right  measure  of  damages.    It  was  the  loss  of  pro- 
fit at  the  time  of  the  breach  that  the  plaintiff  there 
was  held  entitled  to ;  and  in  this  case,  he  was  no  more 
entitled  to  vindictive  damages  for  dismissal  from  em- 
ployment, than  in  that,  for  any  injury  to  his  feelings  by 
the  non-delivery  of  the  seed.     This  subject  was  fully 
discussed  in  Brewer  v.  Dew  (d),  which  is  a  very  strong 
case  on  the  side  of  the  defendants  in  error.    There  the 
plaintiff  brought  an  action  of  trespass  for  seizing  and 
taking  his  goods  under  a  false  and  unfounded  claim  of 
a  debt.     The  allegation  was  that  he  was  annoyed  and 
prejudiced  in  his  business,  and  believed  by  his  customers 
to  be  insolvent,  and^certain  lodgers  left  his  house ;  audit 
was  held  that  the  plaintiff  alone  might  sue,  because 
there  the  jury  could  give  vindictive  damages  for  the  in- 
jury to  the  plaintiff's  personal  feelings.     The  power  to 
give  vindictive  damages  was  the  test  applied  by  the 
Court.     Apply  that  test  here,  and  the  right  of  the  bank- 
rupt to  maintain  this  action  fails  entirely,  for  here  the 
jury  could  not  give  vindictive  damages,  and  consequently 
the  right  to  maintain  the  action  is  one  which  exists  for 
no  other  purpose  than  the  increase  of  the  funds  of  the 
estate,  and  therefore  passes  to  the  assignees.      That 
principle  was  adopted  in  this  House  in  determining  the 
case  of  Rogers  v.  Spence  {e).      It  is  upon  such  a  prin- 
ciple that  a  right  of  action  for  an  injury  to  a  man  by 
being  run  over,  by  being  assaulted,  by  a  breach  of  pro- 
mise to  marry  him,  by  criminal  conversation  with  his 
wife,  or  by  the  seduction  of  his  daughter,  would  not 

((/)  11  Mee.  &  W.  625.  (0  12  CI.  &  Fin.  700,  718, 
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1849.  pass  to  his  assignees.  In  all  these  cases  the  dam 
Beckham  ^^e  vindictive  in  their  nature.  No  previous  prope 
D  AKE  existed  in  them  before  the  wrong  committed,  and 
estate  might  not  have  been  the  better  if  he  had 
been  run  over,  or  assaulted,  or  if  the  promise  to  ma; 
him  had  been  performed,  or  if  his  wife  had  reniain^ 
faithful,  or  his  daughter  been  unseduced.  In  all  th 
instances  the  right  to  damages  is  in  consequence  o 
purely  personal  wrong,  and  exists  for  the  compensati 
of  his  bodily  or  mental  feelings.  For  that  reason  alo-  ^^bi 
the  right  of  action  does  not  pass  to  his  assignees.  B^^^  ^< 
here,  if  the  contract  had  been  performed,  the  estate  oi 

the  bankrupt  would  have  been  thereby  benefited,  a.    -^  id 
the  breach  of  it  did  not  affect  his  feelings  but  his  pz^sr^o* 
perty.     Chamberlain  v.  Williamson{f)  is  therefore    -^  ^- 
applicable  here.      In   Gibson  v.   Carruthers  {§)  it  ^'^^    >ag 
held  that  the  assignees  were  entitled  to  maintain     "V.  lie 
action  for  a  breach  of  contract  entered  into  with      *  le 
bankrupt  before  his  bankruptcy.      The  right  to  sue      for 
unliquidated  damages  on  a  contract  with  the  bankc-vjpt 
undoubtedly  passes  to  the  assignees.     Porter  v.  PF^€?r- 
ley  {h).    And  that  being  the  rule,  the  party  who  set^^  tip 
an  exception  to  it  must  show  that  those  damages     Are 
entirely  given  for  the  wounded  feelings  of  the  plaintiff, 
and  are  what  have  been  called  vindictive  damages. 

The  fallacy  in  the  argument  on  the  other  side  li^^ 
in  confounding  this,  which  is  an  action  of  contract,  iritli 
an  action  of  tort.  The  rules  applicable  to  the  latter 
species  of  action  have  no  application  here.  A  contract 
for  personal  labour  has  been  attempted  to  be  dis- 
tinguished from  a  contract  relating  to  property,  and  Fi£** 
been  confounded  with  an  action  arising  out  of  niat*^^ 

(/)  2  Maule  &  S.  408.  (A)  9  Bing.  93. 
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relating  to  personal  feeling,  yet  no  two  things  can  be         I?49. 
more    different    from    each    other.      This   fallacy   has     Beckham 
been  attempted  to  be  supported  by  reference  to  the       x)rake. 
cases  of  actions  for  injuries  to  real  property,  which,  it  has 
been  said,  will  not  pass  to  assignees,  and  Clark  v.  Cal- 
vert (^),  and  Rogers  v.  Spence  («),  have  been  relied  on  to 
support  this  proposition >      It  is  true  that  actions  of 
trespass  will  not  pass ;  but  the  general  proposition  that 
actions  in  respect  of  injuries  to  real  property,  while  in 
the  bankrupt's  possession,  will  not  pass,  is  not  true. 
Suppose  the  property  was  in  a  tenant  for  life,  and  a 
stranger  took  away  the  soil,  so  as  to  injure  the  interest 
of  the  tenant  for  life,  the  right  of  action  for  that  would 
pass  to  his  assignees.     The  rule  of  construction  as  to 
bankrupt  statutes  is  to  be  found  in  the  21  Jac.  I.,  c.  19, 
where  it  is  said  that  such  laws  ^^  shall  be  largely  and 
beneficially  construed  for  the  aid,  help,  and  relief  of  cre- 
ditors."    In  Ryall  v.  Rolle  (^ ),  the  same  thing  is  de- 
clared, and  it  is  determined  that  '^goods'*  shall  mean 
all  choses  in  action.     The  bankrupt  statutes  have  in 
this  respect  been  put  upon  the  same  footing  as  statutes 
relating  to  the  Crown. 

The  exception  to  this  rule  has  been  where  the  bank- 
rupt was  entitled  to  sue  for  damages  for  an  injury  to 
his  person,  or  his  personal  feeling.  No  such  cause  of 
action  exists  here — the  only  cause  of  action  is  one  which 
relates  to  the  diminution  of  his  personal  estate ;  and 
though  his  personal  labour  may  be  mixed  up  with  that, 
still  the  right  of  action  passes  to  his  assignees,  Crof- 
ton  y.  Poole  (k).  That  case  is  directly  in  point,  and 
it  is  well  warranted  by  all  the  authorities.  The  judg- 
ed) 8  B.  Moore,  96;  8  0')  1  Atk.365,nom.  Kyo/Zv. 
Taunt.  742,  Routes ;  1  Ves.  369,  371. 

(t)  12  CI.  &  Fin.  700.  (k)   1  Barn.  &  Ad.  568. 
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1849.         ment  of  the  Court  below  is  in  accordance  with  tim 
Beckham     authorities^  and  is  therefore  correct. 

Drakb.  jji,.^  Martin,  in  reply : — 

The  contract  here  is  one  of  a  peculiar  nature.  It  i- 
contract  to  senre^  not  to  furnish  or  to  produce  an  artL' 
of  commerce^  and  consequently  it  has  nothing  in  it^ 
the  nature  of  a  contract  to  sell  goods :  it  is  not  a 
contract  of  work  and  materials ;  it  is  one  of  a  pur^?] 
personal  nature.  The  distinction  between  the  t.*^ 
classes  of  cases  is  strongly  taken  in  Cr  of  ton  v,  Poole  ^J^ 
which^  in  truths  is  a  strong  authority  for  the  plaiimti 
in  error.  It  is  also  taken  by  the  bankrupt  laws  the  m 
selves,  which  subject  to  their  operation,  a  man  v^hi 
works  on  certain  commodities,  and  sells  them^and  in  fJial 
way  lives  on  the  profits  of  his  labours,  but  which  do  sot 
subject  to  their  operation  the  man  who  merely  lives  on 
the  wages  he  receives  for  his  labour. 

There  is  no  particular  rule  of  construction  as  to  the 
statutes  on  bankruptcy :  they  are  not  to  be  construed 
fovourably  or  unfavourably  to  one  class  of  persoi^sor 
another,  but,  like  other  statutes,  according  to  't^heir 
plain  and  obvious  meaning;  Befison  v.  Flower  {na^^* 

All  the  cases  show  that  the  contract  to  pass  tc9  the 
assignees  must  be  a  contract  in  respect  of  property, 
and  not  of  labour,  and  here  no  property  was  affected^  aod 
there  could  be  no  injury  to  the  personal  estate.    'What 
the  bankrupt  received  weekly,  he  would  be  entitled  to 
for  the  maintenance  of  himself  and  his  family,  and  that 
money  would  not  go  to  form  part  of  his  general  estate. 

The  Lord  Chancellor  said  that  he  proposed  to  gi^ 
the  learned  Judges  the  record  in  this  case,  and  to  aak 

(/)  1  Bam.  &  Ad.  568.  (m)  Sir  W.  Jones,  215. 


CASBS  IN  THE  HOUSE  OF  LORDS. 


595 


them  whether,  on  that  record,  they  thought  the  plaintiff 
in  error  or  the  defendants  in  error  entitled  to  judgment. 
This  was  agreed  to,  and  Lord  Chief  Justice  fPtlde, 
in  the  name  of  the  Judges,  requested  time  to  consider 
their  answers. 


On  the  6th  of  July,  1849,  the  Judges  delivered  their 
opinions : — 

Mr.  Justice  Fi  TFillimns. — The  question  which  in  this 
case  your  Lordships  have  submitted  for  the  consideration 
of  the  Judges  is,  whether  the  plea  of  bankruptcy  is  a 
good  bar^  which  depends  on  the  further  question, 
whether  the  right  of  action  on  which  the  plaintiff  below 
has  declared  did  or  did  not  pass  to  his  assignees ;  and 
I  have  to  give  my  opinion  to  your  Lordships  that  it  did 
pass,  and  consequently  that  the  plea  is  good. 

The  case  plainly  depends  on  the  construction  of  the 
Bankrupt  Act,  6  Geo.  IV.,  c.  16,  ss.  12  and  63.  The 
sixty-third  section  confers  on  the  assignees  ^^all  the 
present  and  future  personal  estate"  of  the  bankrupt ; 
and  the  question  appears  to  me  to  be  whether  this  right 
of  action  passed  to  them  as  part  of  his  ^^  personal 
estate.'^  It  may  be  observed  that  the  same  section 
proceeds  to  confer  on  them  ^^  all  debts  due  or  to  be  due  '* 
to  the  bankrupt ;  and  at  one  time  it  seems  to  have  been 
doubted  whether  this  did  not  narrow  the  construction 
of  the  expression  ^^ personal  estate;"  but  this  doubt  ap- 
pears to  be  set  at  rest  by  the  decisions  of  the  cases  of 
TFright  v.  Fairfield  {n)  ;  Hancock  v.  Cqffyn  (o) ;  and 
Porter  v.  For  ley  (p). 

The  right  of  action  on  which  the  plaintiff  below  has 
declared  is  founded  on  a  breach  of  contract  incurred 

(«)  2  Bam.  &  Ad.  727.     (o)  8  Bing.  358.     (p)  9  Bing.  93. 

2r 


1849. 
Beckham 

9, 

Drake. 


Opinibns  of 
the  Judges. 

Mr.  Justice 
Williams. 


596 


CASES  IN  THB  HOUSE  OF  LORDS. 


1849.        before  the  time  of  the  bankruptcy,  and  consequently  it 
Beckham     can  hardly  be  disputed  that  at  that  time  it  formed  a 

mm 

Drake.      P^"^  °^  "  ^^^  personal  estate"  of  the  bankrupt,  in  the 
ordinary  acceptation  of  that  expression.  ^^The  authori* 
/W«S«     ties/'  said  Lord  Abinger,  in  delivering  the  judgment  of 
the  Barons  of  the  Exchequer,  in  Mat/mondv,  Fiich  (9), 
Williams     ^^^^^  uniform,  that  the  personal  representative  may  sue, 
not  only  for  all  debts  due  to  the  deceased  by  specialty 
or  otherwise,  but  for  all  covenants,  and  indeed  all  con- 
tracts with  the  testator,  broken  in  his  lifetime;  and 
the  reason  appears  to  be,  that  these  are   choses   in 
action,  and  are  parcel  of  the  personal  estate  in  respect 
of  which  the  executor  or  administrator  represents  the 
person  of  the  testator,  and  is  in  law  the  testator's 
assignee." 

It  has  been  said  indeed,  and  truly  said,  that  the  rights 
of  an  executor  are  not  so  limited  as  those  of  an  assignee 
of  a  bankrupt:  for  that  the  executor  represents  the  de- 
ceased as  to  all  his'  contracts  and  personal  rights, 
whether  they  are  available  as  assets  for  the  payment  of 
his  debts  or  not ;  but  an  assignee  takes  only  those  bene- 
ficial matters  belonging  to  the  bankrupt's  estate  which 
may  be  applied  for  the  purpose  of  distribution  amongst 
his  creditors.      Inasmuch,  however,  as  the  right  of  ac- 
tion in  question,  if  held  to  pass  to  the  assignees,  is 
plainly  capable  of  being  turned  into  profit  for  the  bene- 
fit of  the  creditors,  it  seems  to  follow  that  the  distinction 
above  suggested  ought  to  have  no  effect  on  the  present 
inquiry,  however  material  it  might  be,  if  the  contest  was 
that  some  portion  of  the  bankrupt's  personal  estate  did 
not  pass  to  his  assignee's  by  reason  of  its  not  being 
distributable  among  his  creditors,  but,nevetheless, would 

(q)  2  Cr.,  Mee.  &  Ros.  596. 
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certainly  vest  in  his  executors,  though  it  would  not  be  1849. 

assets  in  their  hands,  by  reason  of  not  being  vendible,  Bbckham 

as  in  the  instance  of  the  next  presentation   to  a  vacant  j^  ^ 

ecclesiastical  benefice. 

Assuming,  however,  the  general  rule  to  be,  that  a  ^j^V  ^ 

right  of  action  in  respect  of  a  breach  of  contract  already 

incurred  at  the  time  of  the  bankruptcy  forms  part  of   ^^'  ^^**^ 

Williams. 

the  personal  estate  of  the  bankrupt,  and  so  passes  to 
his  assignees,  it  has  been  argued,  on  behalf  of  the  ap- 
pellant, that  the  present  case  must  be  regarded  as  an 
exception  to  that  rule,  inasmuch  as  the  damage  recover- 
able in  respect  of  this  breach  of  contract  must  be 
in  part  compounded  of  the  personal  inconvenience  to 
the  bankrupt  himself  caused  by  such  breach,  and 
that  the  case  must  therefore  be  governed  by  the  prin- 
ciple which  excludes  both  executors  and  assignees  from 
suing  in  respect  of  breaches  of  contract  where  the  • 

damage  consists  of  personal  suffering.  It  certainly  has 
been  established  by  a  series  of  authorities,  ending  with 
the  case  of  Rogers  v.  Spence  in  this  House  (r),  that  no 
action  can  be  maintained,  either  by  an  executor  or  by 
an  assignee,  to  recover  damages  for  bodily  or  mental 
sufferings  or  personal  inconvenience  sustained  by  the 
deceased  or  by  the  bankrupt;  the  foundation  of  which 
is,  perhaps,  that  it  would  in  many  cases  be  attended 
with  extremely  harsh  and  unjust  consequences  if  the 
discretion,  as  to  whether  a  redress  for  wrongs  of  this 
nature  should  be  sought,  was  to  be  intrusted  to  any  one 
but  the  very  person  who  has  received  the  injury. 

But  it  does  not  appear  to  me  that  any  damage  would 
be  recoverable  in  this  action  in  respect  of  any  personal 
suffering  or  personal  inconvenience  sustained  by  the 

(r)  12C1.  &Fin.  700. 
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1849.         bankrupt.    The  declaration  is  evidently  framed  in  order 
Bbckbam     to  enable  the  plaintiff  to  recover  as  liquidated  damages 
Drake        ^^^  ^^™  ^^  500/.,  which  the  agreement  stipulates  shall 
be  paid^  in  the  way  of  specific  damages^  by  either  party 
iAe  Judgei.    ^^o  shall  break  the  agreement^  to  the  other ;   and  a1- 
^^^    though  judgment  has  in  fact  been  obtained  for  a  smaller 
Williams;   sum^  and  the  500/.  have  therefore  in  the  result  been  re- 
garded as  a  penalty,  and  not  as  liquidated  damages,  still 
the  declaration  expresses  no  cldm  for  damages  in  respect 
of  any  personal  suffering  or  inconvenience  caused  to  the 
pbdntiff  by  the  breach  of  the  agreement  declared  on : 
and  it  may  here  be  remarked,  that  if  the  statute  8  &  9 
Will,  in.,  cap.  11,  s.  8,  had  never  been  passed,  the 
plaintiff  would  have  been  entitled,  on  proof  of  the  breach 
of  the  agreement  assigned  in  the  declaration,  to  recover 
the  whole  500/.,  even  though  it  be  a  penalty,  and  not 
liquidated  damages;    and  that,  notwithstanding  that 
statute,  if  the  action  had  been  brought  in  debt,  the 
plaintiff  would  still  be  entitled  to  have  judgment  entered 
for  the  whole  500/.,  although  he  could  only  take  out 
execution  for  such  damages  as  the  jury  should  assess 
on  the  breach  assigned.    If  then  the  claim  in  respect  of 
such  a  breach  can  thus  be  made  the  subject  of  an  action 
of  debt,  it  seems  difficult  to  maintain  that  the  assignees 
are  not  the  proper  parties  to  enforce  such  a  claim. 

But  it  has  been  further  argued,  that  the  right  of 
action  in  question  does  not  pass,  because  the  contract 
does  not  relate  to  the  personal  estate  of  the  bankrupt, 
but  to  his  person,  being  for  the  employment  of  his  per- 
sonal skill  and  labour ;  and  it  cannot  be  doubted  that 
where  a  contract  remains  to  be  executed,  and  cannot  be 
executed  without  the  co-operation  of  the  bankrupt,  his 
assignees  cannot  enforce  the  contract,  at  all  events  un- 
less they  can  procure  him  to  co-operate.      But  this 
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doctrine  seems  to  have  no  application  to  a  case  like  the         1849. 

present,  where,  at  the  time  of  the  bankruptcy,  the  Bbckhak 

breach  of  contract  had  already  occurred,  and  where,  Drakk 

consequently,  whether  the  action  for  damages  in  respect 

of  that  breach  is  brought  by  the  bankrupt  himself  or  by  f^^^j^L^ 

his  assignees,  he  is  not  bound  by  the  contract  to  bestow 

any  of  his  skill  or  labour  in  order  to  sustain  the  ririit  of   ^^'  •^«*'»^ 
\  ®  Williams. 

action. 

But  it  has  been  further  objected,  that  damages  are 
substituted  for  specific  performance,  and  that  where 
there  can  be  no  specific  performance  there  can  be  no 
action  for  damages;  and  it  has  been  asserted,  as  a 
general  proposition,  that  unless  the  contract  itself,  if 
unbroken,  would  have  passed  to  the  assignees,  the 
right  to  sue  for  a  breach  of  it  cannot  pass  to  them. 
But  if  these  arguments  are  sound,  they  will  apply 
equally  to  the  instance  of  an  executor.  Now,  it  can 
hardly  be  contended  that  the  right  of  action  in  question 
would  not  pass  to  the  executor ;  and  yet  it  is  obvious 
that  the  executor  could  not  specifically  perform  the 
contract,  nor  would  the  contract  itself,  if  unbroken, 
pass  to  him.  So  in  the  case  of  a  covenant  real,  that  is, 
which  runs  with  the  land  and  descends  to  the  heir,  if 
it  has  been  broken,  and  the  substantial  damage  has 
taken  place  in  the  lifetime  of  the  testator,  his  executor 
must  sue  upon  it;  but  if  no  breach  occurred  until  after 
the  death  of  the  testator,  the  right  of  action  would  be 
in  the  heir. 

On  the  whole,  then,  I  can  discover  no  good  reason 
why  the  words  "  personal  estate  of  the  bankrupt,"  in 
the  sixty-third  section  of  the  Bankrupt  Act,  should  not 
include  the  right  of  action  in  question ;  and  it  would, 
I  conceive,  be  a  violation  of  the  general  scheme  and 
policy  of  the  bankrupt  law  (not  to  be  permitted  without 
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some  cogent  cause)  if  the  bankrupt  should  be  allowed 
the  power  of  depriving  his  creditors  of  the  fruits  of  this 
right  of  action^  which  was  a  right  absolutely  and  com- 
pletely vested  in  him  before  the  time  of  his  bankruptcy, 
and  is  capable  of  being  turned  into  profit  for  their 
benefit. 

My  answer,  therefore,  to  the  question  of  your  Lord- 
ships, is,  that  the  defendant  below  is  entitled  to 
judgment. 


Mr,  Baron 
Platt. 


Mr.  Baron  Platt. — ^In  this  action  the  pkdntiff  sought 
to  recover  damages  for  the  defendants'  breach  of  a  con- 
tract into  which  they  had  entered  to  employ  him  for 
the  term  of  seven  years  as  foreman  in  a  business  re- 
quiring his  personal  skill  and  labour.  That  breach 
was  committed  by  the  defendants  dismissing  him  al- 
together before  the  expiration  of  the  term. 

The  defendant  DraA;^,  amongst  other  things,  pleaded 
that  after  the  cause  of  action  had  accrued,  and  before 
the  commencement  of  the  suit,  ^fiat  in  bankruptcy  had 
issued  against  the  plaintiff,  under  which  the  plaintiff 
had  been  adjudged  a  bankrupt,  and  assignees  of  his  es- 
tate and  effects  had  been  duly  appointed,  and,  as  such 
assignees,  they  became  entitled  to  the  cause  of  action 
and  damages  in  the  declaration  mentioned. 

To  this  plea  the  plaintiff  demurred.  The  question 
therefore  raised  by  these  pleadings  is,  whether  the  right 
of  action  against  the  defendants,  which  vested  in  the 
plaintiff  before  his  bankruptcy,  passed  under  the  fiat  to 
the  assignees. 

The  assignees  under  v^fiat  in  bankruptcy  take  *'  all 
the  present  and  future  personal  estate  of  the  bank- 
rupt, and  all  the  debts  due  to  him,"  (6  Geo.  IV.,  cap.  16« 
s.  63).    This  description  may  well  include,  not  only 
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personal  chattels^  and  debts  properly  so  called^  but  all 
rights  of  action  having  relation  to  those  subjects^  such 
as  for  abstracting,  converting,  or  injuring  personal  chat- 
tels, or  for  such  breaches  of  contract  relative  to  the 
persona]  estate  of  the  bankrupt  as  prevent  that  estate 
coming  to  the  hands  of  the  assignees,  or  depreciate  its 
value,  and  all  beneficial  contracts  of  sale  or  purchase  of 
goods  and  merchandize.  Hancock  v.  Caffyn  (5),  and 
Gibson  v.  Carruthers  {t)y  show  the  principle  on  which 
such  contracts  and  rights  of  action  have  been  held  to 
pass. 

But  these  injuries,  contracts,  and  [breaches  of  con- 
tracts respectively  bear  a  direct  relation  to  the  move- 
able estate  of  the  bankrupt,  and  differ  wholly  in  that 
respect  from  injuries  to  the  bankrupt's  person  or  repu- 
tation, injuries  to  him  in  his  character  of  father,  master^ 
or  husband,  or  the  breach  of  a  promise  to  marry,  or  of 
a  contract  to  cure  him  of  a  disease  or  heal  a  wound ;  in 
which  cases,  although  the  right  of  action  may  have 
vested  before  the  bankruptcy,  it  would  not  pass  to  the 
assignees,  because  the  cause  of  action  relates  imme- 
diately to  the  person,  and  not  to  the  estate  of  the  bank- 
rupt. 

Following  this  distinction,  and  applying  it  to  the 
case  awaiting  the  judgment  of  your  Lordships,  I  should 
have  thought  it  difficult  to  say  that  the  breach  of  a 
contract  to  employ  an  individual  during  a  definite  time 
in  a  service^requiring  his  personal  skill  and  labour  (com- 
mitted by  discharging  him  before  the  expiration  of  the 
stipulated  period)  did  not  primarily  and  immediately 
relate  to  the  person  of  the  servant. 

In  the  judgment  in  the  Court  of  Exchequer  Chamber 
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it  is  stated,  that  in  the  present  case,  although  the  contract 
was  for  the  personal  skill  and  labour  of  the  bankrupt, 
the  breach  of  that  contract  did  not  appear  to  cause  him 
any  other  injury  than  the  diminution  of  his  personal 
estate ;  and  that  in  this  case  the  injury  to  the  person,  if 
any,  was  a  consequence  of  the  injury  to  the  personal 
estate.  And  from  these  premises  the  Court  concludes 
that  the  injury  to  the  personal  estate  was  in  this  case 
the  primary  and  substantial  cause  of  action.  But  surely 
in  point  of  law  the  breach  of  the  contract  by  dismissal 
is  the  injury,  and  the  loss  it  might  occasion  to  the 
plaintiff  is  the  consequence  of  that  injury. 

If  the  bankrupt  had  continued  in  the  service,  could 
the  assignees  have  sold  the  benefit  of  the  contract? 
Could  they  have  performed  it  ?  They  certainly  could 
not,  for  the  personal  skill  and  labour  of  the  bankrupt  are 
so  involved  in  the  performance  of  his  part  of  the  contract 
as  to  render  it  impossible  for  them  or  their  vendee  to 
render  the  stipulated  service,  which  alone  would  give 
value  to  that  contract,  unless  the  bankrupt  himself,  as 
well  as  his  estate,  had  passed  to  his  assignees  under  the 
fiat,  and  he  had  thereby  become  their  slave. 

If  at  the  time  of  the  bankruptcy  the  consideration  had 
been  executed,  and  the  right  of  the  bankrupt  had  been 
to  recover  remuneration  for  past  services,  or  if  he  had 
recovered  a  judgment  in  an  action  brought  to  recover 
damages  for  the  breach  in  respect  of  which  he  seeks  to 
recover  in  the  present  action,  the  remuneration  and 
judgment  would  have  passed  as  debts  to  the  assignees. 
But  in  this  case,  in  which  the  consideration  is  not  exe- 
cuted, and  damages  alone  can  be  recovered,  the  mere 
vesting  of  a  right  of  action  in  the  bankrupt  before  the 
bankruptcy  cannot  be  sufficient. 

The  subject  to  which  that  right  primarily  refers  must 
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be  taken  into  consideration.  If  it  primarily  refers  to 
the  personal  estate  alone^  it  would  pass  to  the  assignees. 
If  it  refers  to  the  person  of  the  bankrupt  only,  or  to  the 
person  and  estate  jointly,  I  am  of  opinion  it  would  not 
so  pass. 

The  present  action  is  brought  upon  a  breach  in- 
volving personal  injury  to  the  bankrupt,  inseparably 
united  with  pecuniary  loss  resulting  from  that  breach. 
I  think  the  Court  of  Exchequer  rightly  decided  that 
it  related  to  the  person;  that  for  the  refusal  to  employ 
the  personal  skill  and  labour  of  the  bankrupt  the  damages 
would  be  compounded  partly  of  the  personal  inconveni- 
ence to  himself,  and  partly  of  the  consequential  loss  to 
his  personal  estate,  by  reason  of  his  not  being  able  to 
earn  so  much  in  another  employment;  and  that  the 
plaintiff  was  entitled,  notwithstanding  his  bankruptcy, 
to  sue  on  the  contract.  My  answer,  therefore,  to  the 
question  proposed  by  your  Lordships,  is,  that  the  plaintiff 
in  error  is  entitled  to  your  Lordships'  judgment. 

Mr.  Justice  Erie. — ^This  was  an  action  on  a  con- 
tract for  hiring  and  service,  whereby  the  plaintiff  was 
to  serve  for  seven  years,  and  the  defendant  to  pay 
weekly  wages  during  that  time;  and  the  breach  was  a 
dismissal  during  the  seven  years.  The  plaintiff,  after 
this  breach,  and  before  the  commencement  of  the  action, 
became  bankrupt;  and  the  question  is,  whether  this 
cause  of  action  passed  from  the  plaintiff  to  his  assignees. 

The  general  principle  is,  that  all  rights  of  the  bank- 
rupt which  can  be  exercised  beneficially  for  the  credi- 
tors do  so  pass,  and  the  right  to  recover  damages  may 
pass  though  they  are  unliquidated  ;  TF'right  v.  Fair- 
field  (u),  Kearsey  v.  Carstairs  {v). 
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This  principle  is  subject  to  exception.     The  right 
of  action  does  not  pass  where  the  damages  are  to  be 
estimated  by  immediate  reference  to  pain  felt  by  the 
bankrupt  in  respect  of  his  body^  mind^  or  character,  and 
without  immediate  reference  to  his  rights  of  property. 
Thus  it  has  been  laid  down  that  the  assignees  cannot 
sue  for  breach  of  promise  of  marriage,  for  criminal 
conversation,  seduction,  defamation,  battery,  injury  to 
the  person  by  negligence,  as  by  not  carrying  safely^  not 
curing,  not  saving  from  imprisonment  by  process  of 
law ;  also  the  right  of  action  does  not  pass  in  respect  of 
wages  earned  by  the  bankrupt  upon  a  hiring  after  the 
bankruptcy,  Silk  v.  Osborne  (w) ;  also  the  right  of  ac- 
tion cannot  be  made  to  pass  to  the  assignees  in  respect 
of  contracts  uncompleted  at  the  time  of  bankruptcy,  by 
their  adoption  and  completion  thereof,  where  the  perso* 
nal  service  of  the  bankrupt  himself  is  of  the  essence  of 
the  contract.    The  authorities  are  collected  in  the  report 
of  Beckham  v.  Drake  ( x) .    llie  grounds  that  were  there 
assigned  for  holding  this  case  to  be  within  the  exception, 
were,  first,  because  the  contract  relates  to  the  person, 
being  for  the  employment  of  the  personal  skill  and  labour 
of  the  bankrupt ;  and,  second,  because  the  damage  for  a 
breach  of  it  would  be  compounded  partly  of  the  perso- 
nal inconvenience  to  the  bankrupt,  and  partly  of  the 
consequential  loss  to  his  personal  estate  by  reason  of 
his  not  being  able  to  earn  so  much  in  another  employ- 
ment. 

Before  stating  my  reasons  for  dissenting  from  these 
grounds,  I  would  premise  that  one  side  of  a  contract 
being  either  consideration  or  promise,  according  as  one 
of  the  parties  is  either  plaintiff  or  defendant,  when  the 
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question  is  whether  the  assignees  of  a  bankrupt  con- 
tractor can  sue  for  a  breach  of  a  promise  broken  before 
the  bankruptcy,  the  nature  of  the  promise  is  alone  to 
be  considered ;  and  when  the  question  is  whether  the 
assignees  have  a  right  to  adopt  an  unexecuted  contract^ 
and  after  the  bankruptcy  to  complete  the  consideration 
for  the  purpose  of  enforcing  the  promise,  the  nature  of 
the  consideration  is  alone  to  be  considered.  Thus,  in 
respect  of  promise,  the  assignees  of  a  patient,  if  bank- 
rupt, could  not  sue  a  surgeon  for  a  breach  of  his  pro- 
mise to  use  due  care  in  treating  a  wound,  because  the 
damages  are  assessed  by  reference  to  bodily  annoyance; 
but  the  assignees  of  the  same  surgeon,  if  bankrupt, 
might  sue  the  patient  on  his  promise  to  pay  remunera- 
tion for  attendance,  because  the  promise  relates  to  pro- 
perty ;  and  the  assignees  of  a  bankrupt  could  not  sue  on 
a  breach  of  promise  to  marry,  but  the  same  assignees 
might,  in  my  judgment,  for  the  same  reason^  sue  for 
a  breach  of  promise  to  pay  a  given  sum  in  case  of  re- 
fusing, on  request,  to  complete  a  contract  of  marriage. 
Thus  also,  in  respect  of  consideration,  the  assignees  of 
a  painter  might  not  have  a  right  to  adopt  an  incom- 
pleted contract  to  paint  a  picture  for  a  sum,  and  complete 
it,  because  the  personal  skill  of  the  contractor  would 
probably  be  of  the  essence  of  the  contract ;  but  the 
assignees  of  the  bankrupt  purchaser,  being  ready  with 
the  money  which  was  to  be  the  consideration,  might 
adopt  the  contract  to  pay,  and  sue  the  same  painter,  if 
he  refused  to  complete  and  deliver  the  picture  according 
to  his  promise.  As  to  the  right  of  the  assignees  to 
adopt  the  contract  where  the  duty  of  the  bankrupt  is  to 
pay  money  only,  see  Gibson  v.  Carruthers  (y). 
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1849.  In  the  present  case,  then,  the  promise  of  the  defend- 

Beckham     <^^  is  to  be  considered  ;  and  the  promise  is,  to  continue 

Dra'kb        ^^^  relation   of  master  and  servant  for  seven  years, 

and  pay  wages.    As  to  that  part  of  it  respecting  the 

tke^y^/F^    continuance  of  this  relation,  it  has  no  reference  to  the 

feelings  of  the  bankrupt,  so  as  to  be  analogous  to  the 

Mr.  Juttiee    promises  and  causes  of  action  which  are  decided  to  be 

excepted,  and  it  is  not  the  substance  of  the  promise 

which  is  considered  in  the  award  of  damage ;  but  as  to 

the  other  part,  namely,  the  paying  of  the  wages,  it  is 

the  consideration  for  the  promise  of  service.    The  sub- 

I  stance  of  the  promise,  then,  for  the  breach  of  which  this 

action  was  brought,  relates  immediately  to  the  property 

of  the  bankrupt,  being  for  the  payment  of  money,  and 

therefore  the  first  ground  above  mentioned,  namely,  that 

the  contract  relates  to  the  person,  is  true  only  in  respect 

of  the  consideration  for  the  promise,  which  is  personal 

skill  and  labour,  and  not  in  respect  of  the  promise  itself, 

and  which  is  alone  important  on  the  present  occasion ; 

and  for  that  reason  the  first  ground  fails. 

It  also  appears  to  me  that  the  other  ground,  viz.,  that 
the  damage  is  compounded  partly  of  the  personal  incon- 
venience to  the  bankrupt,  and  partly  of  the  consequential 
loss  to  his  estate,  is  in  substance  incorrect.   The  measure 
of  damages  for  the  breach  of  promise  now  in  question  is 
obtained  by  considering  what  is  the  usual  rate  of  wages 
for  the  employment  here  contracted  for,  and  what  time 
would  be  lost  before  a  similar  employment  could  be 
obtained.      The  law  considers  that  employment  in  any 
ordinary  branch  of  industry  can  be  obtained  by  a  person 
competent  for  the  place,  and  that  the  usual  rate  of 
wages  for  such  employment  can  be  proved,  and  that 
when  a  promise  for  continuing  employment  is  broken 
by  the  master,  it  is  the  duty  of  the  servant  to  use  dili- 
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gence  to  find  another  employment ;  Elderton  v.  JBm- 
mens  (z).  Upon  these  principles^  in  the  present  case^ 
if  the  place  of  foreman  in  a  type-foundry  could  not  pro- 
bably be  again  obtained  without  delay,  and  if  the  wages 
in  the  contract  broken  were  higher  than  usual,  the  dar 
mages  should  be  such  as  to  indemnify  for  the  loss  of  wages 
during  that  delay,  and  for  the  loss  of  the  excess  of  the 
wages  contracted  for  above  the  usual  rate ;  but  no 
allowance  would  be  made  in  the  nature  of  pretium 
affeciioniSf  nor  any  reference  to  any  pain  that  might  be 
felt  by  the  bankrupt  on  the  ground  that  he  was  attached 
to  the  place. 

If  the  breach  of  promise  had  arisen  because  the 
defendants  had  retired  from  business,  the  action 
would  have  lain ;  but  if  the  defendants,  in  answer  to  the 
claim  of  damages,  had  proved  that  another  person  carried 
on  the  same  business,  and  offered  the  plaintiff  the  same 
situation  at  the  same  or  higher  wages,  the  claim  for 
more  than  nominal  damages  would,  in  my  judgment, 
be  at  an  end,  and  the  plaintiff  would  not  be  allowed  to 
prove  that  the  change  of  employer  was  a  source  of  regret 
personal  to  himself,  and  to  obtain  compensation  for 
8  uch  regret. 

Indemnity  for  the  loss  of  his  bargain  in  respect  of  his 
labour  would  be  settled  on  the  same  principle  as  for  the 
loss  of  a  bargain  in  respect  of  common  merchandize. 
If  goods  are  not  delivered  or  accepted  according  to 
contract,  time  and  trouble  as  well  as  expense  may  be 
required,  either  in  getting  other  similar  goods  or  finding 
another  purchaser,  and  the  damages  ought  to  indemnify. 
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both  for  such  time,  trouble,  and  expense,  and  for  the 
difference  between  the  market  price  and  the  price 
contracted  for.  Loss  of  time  and  trouble  would  be 
occasioned  by  a  breach  of  contract  in  respect  of 
goods,  as  weU  as  by  a  breach  of  contract  in  respect  of 
employment ;  but  they  are  such  time  and  trouble  as  have 
a  known  merchantable  value,  and  the  compensation  is 
measured  wholly  regardless  of  the  considerations  which 
guide  where  bodily  or  mental  pain  is  the  direct  object 
of  contemplation. 

Assuming  then  that  the  promise  alone  for  the  breach 
of  which  the  action  is  brought  is  to  be  attended  to  in 
deciding  whether  the  cause  of  action  would  pass  to  the 
assignees  of  a  bankrupt  or  be  within  the  exception, 
1  have  now  submitted  my  reasons  for  dissenting  from 
the  grounds  assigned  for  judging  that  it  was  within  the 
exception. 

If  the  consideration  for  such  promise  could  also  be 
legitimately  considered  in  reference  to  such  a  question, 
it  affords  an  additional  reason  for  that  dissent. 

The  skill  and  labour  of  an  industrious  man  are  in  the 
nature  of  his  stock  in  trade;  they  would  in  general  be 
the  source  of  a  continuous  profit,  which  could  be  fore- 
seen, and  might  be  prudently  relied  on  as  a  ground  for 
giving  credit,  and  the  creditors  therefore  have  reason 
for  saying  that  the  benefit  of  all  contracts  relating  to 
that  source  of  value,  on  which  they  may  have  relied 
when  they  gave  credit,  ought  to  pass  to  them.  At  all 
events,  the  reason  assigned  in  deciding  some  of  the  cases 
to  be  within  the  exception  does  not  apply,  namely,  that 
the  creditors  cannot  legitimately  have  looked  to  the  pain 
of  the  bankrupt  from  a  broken  limb,  or  wounded  affec- 
tion, or  blasted  character,  as  a  source  of  profit,  they 
being  in  their  nature  casual  and  unforeseen,  and  uncon- 
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nected  immediately  with  property.  There  is  a  manifest 
distinction  between  damages  from  such  sources  as  these 
last  mentioned  and  damages  in  respect  of  contracts  for 
labour^  which  is  the  ordinary  and  constant  lot  of  a  large 
portion  of  society. 

Upon  the  whole  then,  both  because  the  promise  for 
the  breach  of  which  this  action  was  brought  appears  to 
me  to  fall  within  the  class  of  those  relating  to  property 
rather  than  of  those  relating  to  the  person,  and  because 
the  measure  of  damages  appears  to  me  not  to  have 
immediate  reference  to  the  personal  inconvenience  of 
the  bankrupt,  that  is  to  say,  not  to  any  pain  to  him  in 
respect  of  his  body,  mind,  or  character ;  and  also,  if  the 
consideration  for  his  promise  is  to  be  considered,  be- 
cause it  appears  to  me  in  its  nature  to  belong  rather  to 
the  class  relating  to  property  than  to  the  person,  I  think 
that  the  defendant  is  entitled  to  the  judgment. 
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Mr.  Justice  CresswelL^-'The  answer  to  the  question    Mr.  Justice 
submitted  by  your  Lordships  to  the  Judges  depends  Cresswell, 
upon  the  effect  which  ought  to  be  given  to  the  twelfth 
and  sixty-third  sections  of  the  act  6  Geo.  IV\,  cap.  16. 
The  question  is  not  affected  by  the   subsequent  act, 
1  &  2  Will.  IV.,  c.  56,  s.  25. 

In  the  earlier  statutes,  34  &  35  Hen.  VIII.,  c.  4,  and 
13  Eliz.y  c.  7y  the  words  describing  the  interests  to 
be  dealt  with  by  the  commissioners  are  very  similar  to 
those  found  in  the  twelfth  section  of  the  6th  Geo.  IV.^ 
c.  16.  In  the  first  section  of  the  Isi  James  I.,  cap.  19, 
a  direction  is  found,  that  all  and  singular  the  aforesaid 
statutes  and  laws  heretofore  made  against  bankrupts 
and  for  the  relief  of  creditors  shall  be  in  all  things 
largely  and  bencficiaUy  expounded  for  the  aid,  help,  and 
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1849.        relief  of  the  creditors  of  such  person  or  persons  as 
BiCKHAM     already  be  or  hereafter  shall  become  bankrupt.     And 
Drake       *^^®  direction  is  repeated  in  6  Creo.  IV.,  c.  16,  s.  135. 

In  Smith  v.Co^;i(a),  where  it  was  held  that  the  right 
tiuJudiy    *^  bring  a  real  action  passed  to  the  assignees  of  a  bank- 
rupt, Mr.  Justice  Buller,  alluding  to  this  direction, 

Mr.  Juttiee    ^ays,  "  The  Court  is  bound  to  construe  the  bankrupt 
Grbsswkll.  , 

laws  in  the  most  liberal  and  beneficial  manner  for  the 

creditors.  I  therefore  hold,  that  every  species  of  right, 
of  which  by  any  possibility  profit  can  be  made,  passes  to 
the  assignees.''  And  Lord  Chief  Justice  Eyre,  in  the 
same  case,  says,  ^^The  plain  spirit  of  the  bankrupt  laws 
is,  that  every  beneficial  interest  which  the  bankrupt  has 
shall  be  disposed  of  for  the  benefit  of  his  creditors." 

Such  being  the  spirit  of  the  bankrupt  laws,  I  appre- 
hend that  the  words  of  the  6  Geo.  IV.,  c.  16,  are  sufficiently 
comprehensive  to  give  effect  to  it  as  far  as  the  right  to 
bring  a  personal  action  for  breach  of  contract  is 
concerned.  In  Ford  and  Sheldon's  Case  {b),  it  was 
held  (with  reference  to  another  statute)  that  ^^  per- 
sonal actions  are  as  well  included  within  the  word 
^  goods*  in  an  act  of  parliament  as  goods  in  possession.'' 
Lord  Hardwicke  quotes  this  case,  in  Myall  v.  Rolle  (c), 
and  then  obser\'es,  '^The  aim  of  the  legislature  in  all 
statutes  concerning  bankrupts  was,  that  the  creditors 
should  have  an  equal  proportion  of  the  bankrupt's 
effects,  as  far  as  possible,  and  it  was  intended  that  this 
act  (21  James  I.,  c.  19)  should  be  construed  bene- 
ficially for  the  general  creditors,  and  it  is  so  declared  in 
an  unusual  manner  in  the  first  clause  of  the  act." 

(a)  2  H.  Bl.  444,  462.         _  (c)  1  Atk.  165,  183. 
(6)  12  Co.  Rep.  p.  1. 
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The   Court  of  Queen's  Bench,  applying  the  same         1^49. 
principle  of  construction  to  the  6  Geo,  IV.^  c.  16,  held,     Beckham 
in  TFright  v.  Fairfield  (f/),   that  a  right  of  action  in        Drakb. 
respect  of  a  breach  of  contract  to  supply  goods  passed 
to  the  assignees,  although  on  a  rigid  construction  the     ^^^  Judges. 
words  of  the  statute  might  not  be  precisely  applicable. 
Mr«  Justice  Littledale  there  stated  it  to  be  his  opinion  Qresswell. 
that  the  legislature  intended  that  the  assignees  should 
have  power  to  sue  upon  contracts  made  with  the  bank- 
rupt, and  for  injuries  affecting  his  personal  property. 
And  that  was  an  action,  not  for  any  debt  or  sum  certain, 
but  for  unliquidated  damages,  to  be  ascertained  by  a  jury. 
Again,  in  Porter^  assignee  of  Hurland,  v.  Vorley  («), 
the  bankrupt  had  before  his  bankruptcy  let  to  the  de- 
fendant a  phaeton,  which  he    undertook  to  use  in  a 
proper  manner,  but  through  his  negligence  it  was  over- 
turned and  damaged.  Plea,  general  issue.  The  phaeton 
was  not  the  property  of  the  bankrupt,  but  one  which  he 
had  hired,  and  the  real  owner  repaired  it,  and  proved 
the  amount  under  the  commission ;  but  the  bankrupt's 
estate  had  not  paid  and  was  not  likely  to  pay  any  divi- 
dend, so  that  no  loss  to  the  personal  estate  of  the  bank- 
rupt had  been  sustained;  nevertheless, it  was  held  that  the 
right  of  action  for  the  breachof  contract  committed  before 
the  bankruptcy  passed  to  the  assignees,  and  that  they  were 
entitled  to    nominal    damages ;    and  upon   the    same 
principle  I  apprehend  that  the  right  of  action  in  Marzetti 
V.  fTilliams  (/),  would  hare  vested  in  the  assignees 
had  a  bankruptcy  occurred. 

It  seems  to  me,  therefore,  that  according  to  the  con- 
struction which  has  been  put  upon  the  bankrupt  acts  from 
the  34th  &  35th  Hen.  VIII.  to  the  present  time,  rights 

(d)  2Bam.  &  Ad.  727.  (/)     1    Barn,   h   Ad.   415. 

(e)  9  Bing.  93.  But  see  po«/,  641. 
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1849.         of  action  vested  in  the  bankrupt  before  his  bankruptqr 

Bbckuam     pass  to  bis  assignees^  either  as  goods  or  as  part  of  his 

Drake.       personal  estate.     Such  being  the  general  rule,  have  the 

courts  of  Westminster  Hall  by  their  decisions  engrafted 
Opinions  of  ..  .,  > 

the  Judges.     »»y  exceptions  upon  it  r 

In  JFriglU  V.  Fairfield  (already  referred   to),  Mr. 
Cre'sswkll    ■'^stice  Littledale  says,  that  rights  of  action  for  mere 

personal  wrongs,  and  such  causes  of  action  as  would 
abate  by  the  bankrupt's  death,  would  not  go  to  the 
assignees  ;  the  opinion  certainly  of  a  very  learned 
Judge,  but  not  a  decision  on  the  point. 

In  Benson  v.  Flower  (^),  an  action  on  the  case  for 
words  had  been  brought  by  the  party  injured,  before 
his  bankruptcy,  and  he  had  recovered  a  verdict  and 
issued  execution,  and  the  sheriff  had  levied  the  damages, 
when  the  assignee  moved  to  have  the  money  paid  over 
to  him,  which  was  refused  by  the  Court,  which  decided 
"that  before  judgment  an  action  on  the  case  for  words 
cannot  be  assigned  by  the  statute,  but  after  the  judg- 
ment, when  this  is  reduced  to  a  certainty,  it  may  be 
assigned;  so  may  the  money  of  the  bankrupt,  and  this 
money,  if  he  had  received  it ;  but  before  he  has  received 
it,  and  while  it  remains  in  the  hands  of  the  sheriff,  it 
cannot  be  assigned."    In  Co ?/ij/W5' Digest  (A),  this  case  is 
cited  as  an  authority  for  saying  that  the  commissioners 
may  sell  moneys  due  to  the  bankrupt  on  a  judgment. 
The  same  case  is  reported  twice  in  Cm.  Car.  (i),  and 
by  those  reports  it  appears  that  the  ground  of  the  de- 
cision was  that  the  money  in  the  hands  of  the  sheriff 
was  in  custadia  legis^  and  ought  to  be  paid  to  the  party 
who  could  acknowledge  satisfaction  on  the  record,  which 

(g)  Sir  \V.  Jones,  2lo.  (t)   IGC  &  176. 

{h)  Tit.  Bankrupt  D.  16. 
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was  the   bankrupt  only,  as  the  bankruptcy  occurred         1849. 
between  the  issuing  and  return  of  the  writ  of  execution.     Beckham 
Bensoji   v.  Flower  therefore  is  not  an   authority  for       Pr^kb 
the  decision  of  the  present  case.    But  the  dictum  of 
Mr.  Justice  Liitledale  in  fFrig/it  v.  Fairfield,  and  the    StfSj^{ 
decision   of  the  Court  of  Exchequer   in    Howard  v. 
Crowther  (j),  are  authorities  for  saying  that  rights  of    Mr.  Justice 
action  for  injuries  to  the  person  or  feelings  of  a  bank- 
rupt do  not  pass  to  his  assignees ;  and  where  the  cause 
of  action  is  of  such  a  nature  that  it  would  die  with  the 
party,  there  is  much  reason  for  saying  that  it  cannot  be 
severed  from  his  person  during  his  life,  and  vest  in  an 
assignee  under  the  bankrupt  laws.     Probably  the  true 
ground  has  been  suggested  by  Mr.  Justice  TFilliams. 

In  Clark  V,  Calvert  {k)^  Rogers  v.  Spencc{l),  and 
Brewer  v.  Dttv  (;/*),  it  was  decided  that  rights  of 
action  for  trespass  to  land  or  goods  in  the  actual  posses- 
sion of  a  trader  do  not  pass  to  his  assignees  if  he 
becomes  bankrupt,  because  those  rights  of  action  are 
given  in  respect  of  the  immediate  and  present  violation 
of  the  possession  of  the  bankrupt,  independently  of  his 
rights  of  property,  and  are  an  extension  of  the  protec- 
tion given  to  his  person,  and  the  primary  personal  injury 
to  the  bankrupt  is  the  principal  and  essential  cause  of 
action. 

On  the  one  hand,  therefore,  we  have  it  established, 
that  by  the  bankrupt  laws  it  was  intended  that  every 
right  vested  in  the  bankrupt  of  which  profit  could  be 
made,  including  rights  of  action,  should  pass  to  tlic 
assignees,  and  on  the  other,  that  the  right  to  recover  a 

(J)  8  Mec.  &  Wels.  COl.  (/)   13  Mee.  &   Wels.   571. 

(k)  8  Taunt.  742.  affd.  12  Clark  &  Fin.  700. 

(m)   11  Mee.  &  Wels.  C-i"), 
2s2 
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1849.        satisfaction  in  damages  for  a  personal  injury  is  to  be 

BscKHAM     excepted  out  of  that  general  rule.     It  remains  to  be 

Drake.       considered  whether  the   present  case  falls  within  the 

rule  or  the  exception. 

tJ^e'judjret.        ^^^  declaration,  after  setting  out  the  whole  of  the 

agreement  entered  into^  assigns   as  a  breach  that  the 

TkJt       T     4' 

Cre'sswbll    *Jcfc"^^"ts  would  not  employ  the  plaintiff,  or  suffer  him 

to  remain  in  their  service  for  the  seven  years  mentioned 
in  the  agreement,  but  wrongfully  and  unjustly,  without 
any  reasonable  or  sufficient  cause,  dismissed  and  dis- 
charged him  from  their  service,  and  so,  ^'  the  plaintiff 
says,  the  defendants  did  not  perform  their  agreement, 
but  therein  made  default,  and  thereby,  and  according  to 
the  said  agreement  and  their  promise,  became  liable  to 
pay  the  said  sum  of  500/.  in  the  agreement  mentioned, 
and  thereby  fixed  and  agreed  on  as  specific  damages  on 
such  breach  and  default."  The  plaintiff  therefore  does 
not  complain  of  any  personal  injury,  of  any  personal 
suffering  or  inconvenience,  occasioned  by  the  defendants' 
breach  of  contract.  He  claims  damages  merely  by 
reason  of  that  breach.  He  claims  indeed  500/.  as  liqui* 
dated  damages;  but,  according  to  Kemblev.  Farren  (»), 
that  sum  must  in  this  case  be  treated  as  a  penalty.  If 
the  plaintiff  could  have  claimed  that  as  an  ascertained 
sum  payable  on  the  breach  of  contract  by  the  defendant, 
it  seems  to  me  thut  it  would  have  been  impossible  to 
contend  that  the  right  to  it  would  not  have  passed  to 
his  assignees  as  part  of  his  personal  estate ;  but  in  that 
case  the  money  would  still  have  been  payable  as  a  com- 
pensation in  respect  of  the  very  same  breach  of  contract 
that  is  now  in  question,  the  only  difference  being,  that 
in  that  case  the  damages  would  have  been  ascertained 

(«)  6Bing.  141. 
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by  agreement  of  the  parties,  whereas  now  they  are  left         l^"*^- 

to  be  ascertained  by  a  jury.     And  although  the  sum  Beckham 

mentioned  in  the  agreement  is  in  this  case  a  penalty,  Drakk. 

and  cannot  be  claimed  as  liquidated  damages,  an  action 

of  debt  might  have  been  maintained  for  it  when  the  theJuifg'Js, 

contract  was  broken,  Winter  v.  Trimmer  (o),  Harrison 

Mr,  Justice 
V.  Wright  {p)y  and  but  for  the  statute  8  &  9  fVilL  III.,  CaEbswELL* 

c.  11,  the  plaintiff  in  such  action  would  at  law  have 
been  entitled  to  judgment  and  execution  for  the  whole 
sum.  The  penalty  then  on  the  breach  of  the  contract 
b3came  a  debt,  and,  as  it  seems  to  me,  passed  under  the 
assignment  to  the  assignees,  and  they  might  have  sued 
for  it,  although  bound  to  assign  breaches  under  the 
statute  8  &  9  Will.  III.,  cap.  1 1 . 

It  is  true  that  the  party  to  such  an  agreement  has  an 
option,  either  to  sue  in  debt  for  the  penalty  or  in 
assumpsit  for  unliquidated  damages;  but  I  apprehend 
that  such  a  party  becoming  bankrupt  after  breach  of 
the  contract,  cannot,  by  electing  to  sue  in  assumpsit, 
deprive  his  assignees  of  the  right  to  sue  in  debt,  or 
render  the  other  contracting  party  liable  to  two  actions. 
The  case  of  Chippendale  v.  Tomlinson,  in  Douglas  (g), 
reported  in  Cooke* s  Bankrupt  Law  (r),  does  not  ap- 
pear to  me  to  have  any  bearing  on  this  question. 
That  was  an  action  by  a  bankrupt  for  his  work  and 
labour  done  after  the  bankruptcy.  I  agree  that  a  contract 
for  the  future  work  and  labour  of  the  bankrupt  cannot  be 
made  by  the  assignees;  they  cannot  hire  him  out  (as 
was  said  hyiaOxA  Mansfield)  j^mA,  as  a  consequence,  the 
assignees  cannot,  after  bankruptcy,  adopt  and  enforce  a 
contract  made  before  the  bankruptcy;  for  the  application 

(o)  1  Sir  W.  BI.  395.  {q)  4  Doug.  318. 

(p)   13  East.  343.  (r)  Pages  260,  431. 
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1849.         of  the  personal  skill  or  labour  of  a  bankrupt ;  but  I  do 

Beckham     not  think  it  thence  follows  that^  where  a  contract  to 

Drake        employ  a  trader  has  been  broken  before  his  bankruptcy, 

the  assignees  cannot  sue  upon  that  breach,  it  having 

theJudirei     ^^^^  established  that  rights  of  action   in  general  are 

vested  in  the  assignees. 

Upon  the  whole,  it  seems  to  me  that  this  case  falls 
within  the  general  rule,  and  is  not  within  any  of  the 
established  exceptions ;  and  that  even  if  nominal  da- 
mages only  are  to  be  recovered,  the  right  to  sue  for  them 
is  in  the  assignees,  according  to  the  decision  in  Parier  v. 
Fartej/  («),  although  no  actual  loss  may  have  been  sus- 
tained  by  the  bankrupt's  estate. 

Mr,  Justice  Mr.  Justice  fFig/U man.— It  appears  to  me  that  the 
judgment  of  the  Court  of  Exchequer  Chamber  in  this 
case  was  right,  and  that  the  plea  of  the  bankruptcy  of 
the  plaintiff  was  an  answer  to  the  action. 

The  action  was  in  assumpsit,  to  recover  a  sum  of 
500/.  agreed  to  be  paid  by  the  defendants  to  the  plain* 
tiff  in  case  they  broke  a  contract  made  by  them  with 
him  to  employ  him  for  seven  years,  as  their  foreman,  in 
the  business  of  type-founders  and  letter-press  printers, 
at  three  guineas  a  week;  the  defendants  discharged 
the  plaintiff  from  their  service  before  the  bank- 
ruptcy ;  refused  any  longer  to  employ  him  ;  and  there 
was  a  perfect  right  of  action  in  him  in  respect  of  such 
breach  of  the  agreement  at  the  time  of  his  bankruptcy ; 
and  the  question  is,  whether  that  right  of  action  passed 
to  his  assignees. 

By  the  6  Geo.  IV.,  c.  16,  s.  63,  all  the  present  and 
future  personal  estate  of  the  bankrupt,  and  all  the  debts 

(s)  9  Bing.  93. 
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due  to  him,   pass  to  the  assignees.    Those  words  have  J^^- 

a   very   comprehensive  signification,  and  include   not  Beckham 

merely  goods  and  chattels,  and  debts  properly  so  called,  Drake 
but  rights  of  action  for  breaches  of  contract  which  in 

any  way  affect  the  personal  estate  of  the  bankrupt ;  and,  ^^^j^,^i^f 
in  short,  as  expressed  by  Lord  Tenterden  in  fFright  v. 


ihe  Judge*. 


Fairfield  {t)y  "every  beneficial  matter  belonging  to  the  Wightman. 
bankrupt's  estate."  There  are,  liowever,  some  ex- 
ceptions to  the  generality  of  the  right  of  the  assignees. 
In  cases  where  the  personal  estate  is  only  affected 
through  some  wrong  or  injury  to  the  person  or  the 
feelings  of  the  bankrupt,  and  the  loss  or  gain  to  the 
personal  estate  would  be  greater  or  less  according  to 
the  compensation  given  for  such  injury,  whether  by 
breach  of  contract  or  otherwise,  the  right  of  action 
would  not  pass  to  the  assignees.  Rights  of  action  for 
breach  of  promise  to  marry,  for  torts  to  the  person,  for 
libel  or  slander,  are  instances  of  exceptions  to  the  gene- 
ral rule.  It  may  be  also  that  the  right  to  enforce  un- 
executed contracts  will  only  pass  to  the  assignees  in 
cases  where  the  assignees  themselves  could  perform 
that  which  the  bankrupt  himself  was  to  perform,  as 
held  in  the  case  of  Gibson  v.  Carruthers  (ti). 

The  present  case,  however,  does  not  fall  within  any 
of  the  exceptions.  The  cause  of  action  was  complete 
at  the  time  of  the  bankruptcy ;  there  was  nothing  to  be 
done  on  the  part  of  the  bankrupt  but  to  bring  his  ac- 
tion, and  recover  the  500/.,  or  so  much  of  it  as  the  jury 
might  be  disposed  to  give  him.  Neither  the  person 
nor  the  feelings  of  the  bankrupt  were  affected,  except 
so  far  as  the  breach  of  contract  affected  his  personal 
estate.     The  refusal  to  employ  the  plaintiff  at  a  salary 

(0  2  Barn.  &  Ad.  727.  («)  8  Mee.  &  Wela.  3-Jl. 
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1849.         of  SO  much  a  week  no  doubt  affected  his  personal  es- 

Beckham     tate ;  and  upon  the  general  principle  I  am  disposed  to 

Drake        think  that  the  judgment  of  the  Exchequer    Chamber 

was  right,  as  none  of  the  exceptions  appears  to  appl^ 

Opimoniof    to  this  case. 
ike  Judget, 

There  is,  however^  another  ground  upon   which  I 

WiGBmiAN    ^^^^  ^^^  judgment  of  the  Court  of  Exchequer  Chamber 

right,  though  it  is  not  given  as  a  reason  in  the  judgment. 
The  parties  mutually  agreed  that  either  party  failing  to 
perform  the  agreement  should  pay  to  the  other  the  sum 
of  500/.  by  way  of  or  in  the  nature  of  specific  damages. 
It  may  be  admitted  that  since  the  cases  of  Astley  v. 
fFeldon  (x),  and  Kemble  v.  Farren  (y),  it  can  hardly 
in  this  case  be  contended  that  the  500/.  could  be  re- 
covered as  agreed  and  liquidated  damages,  but  that 
that  sum  is  a  penalty  only.  But  I  am  not  aware  of  any 
objection  in  point  of  law  to  an  action  of  debt  being 
maintained  for  the  amount  of  the  penalty,  subject  to 
the  provisions  of  8  &  9  WilL  III.,  c.  1 1,  s.  8,  which  ap* 
plies,  according  to  its  terms,  '^  to  all  actions  for  penal 
sums  for  non-performance  of  any  agreement  contained 
in  any  indenture,  deed,  or  writing." 

If  the  penalty  had  been  imposed  in  an  indenture  be- 
tween the  parties,  I  apprehend  there  can  be  no  doubt 
but  that  an  action  of  debt  might  have  been  maintained 
for  it,  subject  to  the  provisions  of  that  statute  ;  and  I 
cannot  distinguish  between  the  case  of  a  penalty  in  an 
instrument  under  seal  and  a  penalty  in  an  instrument 
not  under  seal.  The  penalty  is  in  legal  contemplation 
the  debt,  subject  to  the  provisions  of  the  statute  so  far 
as  they  may  be  applicable ;  and  it  is  to  be  observed  that 
the  statute  is  not  confined  by  its  terms  to  actions  for 

(x)  2  Bos  &.  Pul.  34G.  (y)  6  Bing.  141. 
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penal  sums  in  instruments  under  seal,  but  is  general, 
and  would  include  all  actions  for  any  penal  sum  in  any 
instrument  whatever. 

In  this  view  of  the  case  the  right  of  action  is  for  a 
debt,  and  therefore  within  the  very  words  of  the  Bank- 
rupt Act,  and  would  pass  to  the  assignees;  and  the  form 
of  the  action  can  make  no  difference.  I  am,  therefore,  of 
opinion  that  the  judgment  of  the  Exchequer  Chamber  is 
right. 

Mr.  Baron  Rolfe. — After  full  consideration  of  this 
subject,  I  see  no  reason  to  abandon  the  opinion  I  form- 
ed when  the  case  was  originally  brought  before  the 
Court  of  Exchequer.  The  sum  of  500/.,  though  spoken 
of  as  a  sum  to  be  recovered  by  way  of  liquidated  da- 
mages, is  certainly  to  be  treated  merely  as  a  penal  sum, 
and  not  as  the  amount  to  be  recovered  for  any  breach 
(whether  more  or  less  important)  of  any  of  the  stipula- 
tions of  the  contract.  The  right  of  the  plaintiff  there- 
fore under  the  contract,  if  there  had  been  no  bankruptcy, 
would  have  been,  not  to  recover  a  sum  of  500/.,  but  to 
recover  such  a  sum  as  a  jury  should  consider  a  fair 
compensation  for  the  injury  resulting  from  his  unlawful 
dismissal.  Is  the  right  to  recover  such  a  sum  part  of 
his  personal  estate  within  the  true  intent  and  meaning 
of  6  Geo.  4.  cap.  16.  sect.  63  ?      I  think  it  is  not. 

The  general  rule  is,  that  all  rights  of  action  in  res- 
pect of  injuries  to  the  bankrupt's  estate  pass  to  his 
assignees.  They  take  the  estate,  and,  as  incident  to 
it,  all  rights  of  action  relative  to  the  estate,  whereby  it 
may  be  increased  or  inprovcd.  This  was  the  ground 
of  the  decision  in   Wright  v,  Fairfield  {a).     On  the 
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other  hand,  they  do  not  take  (so  to  say)  tiie  person  of 
the  bankrupt^  and  so  neither  can  they  maintain  actions 
whereby  his  person  is  to  be  compensated  for  injuries  it 
may  have  sustained.  This  was  the  principle  on  which 
the  decision  proceeded  in  Howard  y.  Crow  I  her  (A). 

Then  under  which  of  these  classes  does  the  present 
case  range  itself?    I  think  under  the  latter.     The  only 
breach  alleged  is,  that  the  defendants  did  not  employ  the 
plaintiff  or  permit  him  to  remain  in  their  service  for 
the  residue  of  seven  years,  but  wholly  refused  so  to  do, 
and  wrongfully  dismissed  and  discharged  him.     Now 
for  this   breach  the  defendants  are    liable   to     make 
compensation  in  damages,  even   though   it   could    be 
shown  that  the  personal  estate  had  received  no  injury, 
or  even  had  been  benefited  by  their  act.     Suppose  for 
instance,  that  it  had  been  shown  that  the  employment 
of  the  plaintiflF  by  the  defendants  was  of  a  very  health- 
ful and  agreeable  nature,  and  that  in  consequence  of  his 
dismissal  he  had  obtained  a  more  lucrative  but  at  the 
same  time  an  unwholesome  and  much  less  agreeable 
occupation  :  there  would  have  been  in  such  a  case  no  in- 
jury, but  rather  a  benefit  to  the  personal  estate,  and  yet 
it  is  clear  there  would  have  been  a  breach  of  contract 
on  the  part  of  the  defendants,  and  so  a  right  of  action 
against  them  by  some  one ;  not  certainly  by  the  assig- 
nees, for  they  as  representatives  of  the  estate  would  not 
have  sustained  damage,  but  by  the  bankrupt  himself, 
with  whom  the  contract  was  made,  and  who  would  be 
the  only  party  injured. 

This  seems  to  nie  to  be  precisely  the  present  case. 
There  is  nothing  to  show  that  the  breach  assigned  in 
the   declaration  caused  any  injury  to  the  bankrupt's 
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estate.  It  is  not  even  averred  that  the  defendants  did 
not  regularly  pay  the  weekly  wages  stipulated  for. 
The  grievance  complained  of  is  simply  the  refusal  to 
employ  the  plaintiff,  and  the  dismissal  of  him  from  the 
service  of  the  defendants.  Any  compensation  to  be  re- 
covered for  this  wrong  appears  to  me  to  be  connected 
solely  with  the  person  of  the  bankrupt,  and  not  to  be 
an  incident  to  his  estate.  The  right  of  action  therefore 
remained  in  him,  and  did  not  pass  to  his  assignees  as 
part  of  his  personal  estate. 

For  these  reasons  I  am  of  opinion,  in  answer  to  the 
question  propounded  by  your  lordships,  that  the  plaintiff 
,  in  error,  who  was  the  plaintiff  in  the  action,  is  entitled 
to  judgment. 
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Mr.  Justice  Maule. — I  am  of  opinion  that  the  defen- 
dants in  error  are  entitled  to  judgment. 

This  was  an  action  on  a  contract  by  which  the  defen- 
dants agreed  to  employ  the  plaintiff  as  their  foreman  in 
their  business  of  type-founders,  &c.  for  seven  years  at 
certain  wages,  containing  a  clause  by  which  the  parties 
agreed  that  if  either  of  them  should  fail  to  perform  the 
agreement,  the  party  failing  should  pay  to  the  other  the 
sum  of  500/.  by  way  or  in  the  nature  of  specific 
damages.  The  breach  complained  of  in  the  declaration 
was,  dismissing  the  plaintiff  from  the  service  before  the 
end  of  the  seven  years,  and  refusing  to  employ  him 
further.  It  appears  by  the  record  that  after  the  right 
of  action  accrued,  the  plaintiff  became  bankrupt,  and  the 
question  of  his  right  to  judgment  depends  on  whether 
such  a  cause  of  action  passes  to  the  assignees  of  a  bank- 
rupt. There  is  no  doubt  that  the  right  to  bring  an  action 
for  an  injury  to  the  person,  character,  or  feelings  of  a 
bankrupt^  does  not  pass  to  the  assignees>  and  that  the 
right  to   brhig  an  action  for  the  payment  of  monev 
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agreed  to  be  paid  to  the  bankrupt  does  pass.     And  it 
appears  to  me  that  the  present  action  is  in  effect  an 
action  on  a  contract  to  pay  money.     The  clause  by 
which,  in  the  event  that  has  happened,  the  master  agreed 
to  pay  the  servant  500/.,  is  certainly  in  its  terms  an 
agreement  to  pay  money,  and  though  the  construction 
which  the  law  requires  to  be  put  upon  it  prevents  the 
whole  sum  from  being  payable  when  it  would  be  more 
than  a  reasonable  compensation  for  a  failure  of  perform* 
ance,  it  is  not  thereby  rendered  wholly  inoperative, but  it 
retains  the  effect  of  binding  the  failing  party  to  pay  such 
part  of  the  sum  as  may  be  reasonable  in  respect  of  the 
failure.      Such  a  clause  is  still  therefore  a  clause  bind- 
ing to  the  payment  of  money,  whether  the  amount  be  as- 
certained or  not ;  and  it  appears  to  me  that  the  right  to 
recover  a  pecuniary  demand  so  expressly  stipulated  for^ 
passes  to  the  assignees  as  part  of  the  personal  estate  of 
the  bankrupt,  whether  the  amount  be  ascertained  or  not. 
Thus,  although  a  right  of  action  for  not  marrying  or 
not  curing,  in  breach  of  an  agreement  to  marry  or  cure, 
would  not  generally  pass  to  the  assignees,  I  conceive 
that  a  right  to  a  sum  of  money,  whether  ascertained  or 
not,  expressly  agreed  to  be  paid  in  the  event  of  failing 
to  marry  or  to  cure,  would  pass.    The  agreement  of  the 
parties  that  money  shall  be  paid  as  compensation  makes, 
as  it  seems  to  me,  the  right  to  recover  that  money  a 
part  of  the  personal  estate  of  the  bankrupt,  as  much  as 
a  recovery,  before  the  bankruptcy,  of  a  judgment  in  an 
action  for  an  injury  to  the  person  or  character  of  the 
bankrupt,  would  do. 


J/r.  Baron 
Parke. 
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Mr.  Baron  Parke, — The  question  proposed  by  your 
Lordships  is,  whether  the  plaintiff  or  the  defendant  in 
error  is  entitled  to  judgment. 

It  was  my  duty  to  deliver  the  judgment  of  the  Court 
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of  Exchequer^  consisting  of  my  brothers  Alderson^ 
Rolfcy  my  late  brother  Gurnei/y  and  myself,  when  this 
case  was  decided  by  that  Court  {b)y  and  to  assign  the 
reasons  which  induced  me  to  form  the  opinion  then  ex- 
pressed. The  discussion  of  the  case  on  the  writ  of  error 
at  your  Lordships'  bar,  and  the  subsequent  consideration 
of  it,  and  of  the  judgment  of  the  Exchequer  Chamber, 
have  induced  me  to  think  that  the  reasons  so  assigned 
by  me  are  insufficient. 

One  of  the  causes  that  has  led  me  to  doubt  the  pro- 
priety of  that  decision  is,  that  a  penalty  is  given  for 
the  non-performance  of  this  agreement  :  for  it  is  clear, 
that,  according  to  the  cases  of  Kemble  v.  Farren  (c), 
and  others,  though  the  sum  of  500/.  is  said,  to  be  for 
'^specific  damages/'  it  is  to  be  construed  as  a  penalty ; 
and  whether  that  penalty  would  vest  in  the  assignees 
under  the  circumstances  of  this  case,  is  a  question 
whicli  I  propose  afterwards  to  consider.  But  I  assume 
for  the  present,  that  the  case  is  in  the  same  position  as 
if  there  was  no  penalty ;  on  which  footing  it  has  been 
argued  at  your  Lordships'  bar  and  in  the  court  below. 
I  would  premise  that  it  is  not  necessary  tosay  any- 
thing upon  a  question  discussed  in  the  court  below, 
whether  all  the  defendants  are  liable  upon  a  contract, 
though  in  writing,  made  by  one  in  reality  on  his  own 
behalf,  and  as  agent  for  the  others.  There  is  now  no 
doubt  upon  this  point  ;  both  the  Courts  below  concur 
in  this  respect;  nor  was  it  disputed  in  the  argument 
here.  The  principal  question  in  the  case  on  the  above- 
mentioned  assumption  is,  whether  the  right  of  action 
for  a  breach  before  bankruptcy  of  such  a  contract  as 
this,  for  the  personal  services  of  the  bankrupt,  passes  to 
the  assignees. 

(h)  8  Mee.  &  W.  846.  (c)  C  Bing.  141. 
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1849.  The  general  question  turns  on  the  6tb  Geo.  IV.,  c.  16, 

Beckham      ^-  63,  which  must  be  construed  with    the  aid  of  the 

Drake        twelfth  section,  and  with  that  of  former  decisions  upon 

the  repealed  statutes  relative  to  bankrupts.     By  that 

ifte  Judges  ^^^^^^^y  "  ^^^  ^^^  present  and  future  personal  estate  of 
the  bankrupt,  wheresoever  found  or  known,  and  all 
p  *^^  property  which  he  may  purchase,  or  which  may  revert, 
descend,  be  devised  or  bequeathed  to,  or  come  to  him 
before  he  shall  have  obtained  his  certificate,  and  all 
debts  due  or  to  be  due  to  him,  wheresoever  the  same 
shall  be  found  or  known,  are  assigned,  and  such  assign- 
ment is  to  vest  the  property,  right,  and  interest  in  such 
debts,  as  fully  as  if  the  assurance  whereby  they  are 
secured  bad  been  made  to  the  assignees,  and  they  have 
the  same  remedy  to  recover  as  the  bankrupt  would  have 
had/' 

A  former  section  (12)  enabled  the  Lord  Chancellor 
to  appoint  commissioners,  with  full  power  and  authority 
to  make  such  order  and  direction  as  to  the  lands,  moneys, 
fees,  offices,  annuities,  goods,  chattels,  wares,  merchan- 
dizes and  debts,  wheresoever  they  may  be  found  or 
known.     The  two  sections  are  to  be  read  together. 

It  is  not  disputed  that  the  rights  of  the  assignee 
under  the  statute  law  are  not  identical  with,  nor  are 
they  so  extensive  as  those  of  an  executor,  who  stands 
in  the  place  of  his  testator,  and  represents  him  as  to  all 
his  personal  contracts,  and  is  by  law  his  assignee  ((/), 
and  therefore  may  maintain  any  action  in  his  right 
which  he  himself  might  (e).  That  must  be  understood 
to  mean  any  action  on  a  contract ^  for  an  executor  never 
could  sue  for  wrongs  to  his  testator;  ^^actio  personalis 
moritur  cum  persona,'*    And  with  respect  to  contracts, 

(rf)  Wcntw.  Off.  Exor.  100.         (e)  Bac.  Abr.  Exors.  N, 
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some   exceptions    have    been   introduced   by  modern 
decisions;  Chamberlaine  v.  Williamson  (/),  Kingdon  v.      Beckham 
Nottle  (g),  as  explained  by  Lord  Whinger  in  the  case 
of  Itaj/rnond  v.  Fitch  (A),  and  the  executor  cannot  sue 
upon  contracts  the  breach  of  which  is  a  mere  personal 
wrong.    The  executor  takes  all  the  other  personal  rights 
of  atestator,  as  a  consequence  of  his  representative  cha- 
racter, whether  they  are  available  for  the  payment  of 
debts  or  not,  for  his  liability  to  pay  debts  is  the  conse- 
quence, not  the  object,  of  the  appointment.  The  assignee 
is  created   by  statute,   for   the  purpose  of  recovering 
and  receiving  the  estate,  and  paying  the  debts  of  the 
bankrupt,  and   takes  only  what  the  statute  gives  for 
that  purpose.     What  then   does  it  give  ?     It  clearly 
gives  in  the  section   above  mentioned,  not  merely  all 
personal    chattels,    securities    for    money,   and    debts 
properly  so  called,  but  all  unexecuted  contracts  which 
the  assignee  could  perform,  the  performance  of  which 
would  be  beneficial  to  the  bankrupt's  estate.     These 
are  ^^  personal  estate,"       The  assignee  takes,  in   the 
language   of    Lord    Tenter  den   in    Wright   v.    Fair- 
field ( i ),  all  "  the  beneficial  matters  "  belonging  to  the 
bankrupt;  or,  as  Mr.  Justice  JB^^/er  said,  "  anything 
belonging   to   the    bankrupt    that  can   be    turned  to 
profit.''     Smith  v.  Co^n  {j). 

This  contract,  if  unexecuted,  would  clearly  not  have 
passed  to  the  assignees.  But  the  question  is,  not 
whether  the  contract,  but  whether  the  right  of  action 
for  the  breach  of  it  before  the  bankruptcy,  passed.  The 
words  ^^ personal  estate"  clearly  comprise  all  chattels. 


(/)  2  Maule  &  S.  408.  (A)  2  Cr.,  M.  &  R.  588,  599. 

(g)  1  Maule  &  S.  355,  and     (0  2  Bam.  &  Ad.  727. 
4trf.  53.  (;)  2H.  Bl.  444. 
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chattel  interests,  and  all  the  subjects  mentioned  in  the 
twelfth  section  ;  and  they  also  comprise  some  rights  of 
action  which  are  not  properly  debts^  and  would  not 
pass  under   the    word  '^  debts/'   but    do  pass   under 
the  description  of  "  personal  estate. " 

For  instance,  some  actions  for  torts  do  pass.  Ac- 
tions for  injuries  to  personal  chattels,  whereby  they 
are  directly  aifected^  and  are  prevented  from  com- 
ing to  the  hands  of  the  assignee,  or  come  diminished  in 
value,  undoubtedly  pass.  The  action  of  trover  for  a 
conversion  before  the  bankruptcy  is  a  familiar  instance 
of  this.  ^ 

On  the  other  hand,  rights  of  action  for  injuries  to  the 
person^  or  reputation,  or  the  possession  of  real  estate,  do 
not  pass.  Actions  of  assault,  for  example,  and  for  defa- 
mation, actions  on  the  case  for  misfeasance,  doing  da- 
mage to  the  person,  for  trespass  quare  claustim /regit  (Ro- 
gers  V.  Spence{k))y  dictions  for  criminal  conversation  Mrith 
the  wife,  for  seduction  of  the  servant  or  daughter  of 
the  bankrupt,  are  not  transferred  to  the  assignee,  even 
though  some  of  these  causes  of  action  may  be  followed 
by  a  consequential  diminution  of  the  personal  estate, 
as  where  by  reason  of  a  personal  injury  a  man  has  been 
put  to  expense,  or  has  been  prevented  from  earning 
wages  or  subsistence ;  or  where  by  the  seduction  the 
plaintifFhas  been  put  to  expense;  Howards.  Crowther{l). 
But  with  respect  to  contracts;  rights  of  action  for 
the  breach  of  such  as  directly  affect  the  personal  es- 
tate, whereby  the  assignee  is  prevented  from  receiving 
part  of  it,  or  its  value  is  diminished,  are  certainly  trans- 
erred  ;  as  for  example,  rights  of  action  on  a  beneficial 


^ 


{k)  13  Mee.  &  Weh.  571  ;  affirmed  in  this  House,  12  CI. 
&  Fin.  700.  (/)  8  Mee.  &  Wela.  601. 
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contract,  whereby  one  engaged  to  sell  and  deliver  goods 
to  the  bankrupt,  and  which,  if  performed,  would  have 
put  him  in  the  possession  of  the  goods,  or  a  contract 
with  another  to  carry  or  take  care  of  the  goods  of  the 
bankrupt  which  are  lost,  or  injured,  and  thereby  di- 
minished in  value. 

On  the  other  hand,  actions  for  the  breach  of  contracts 
personal  to  the  bankrupt^  unaccompanied  by  an  injury 
to  the  personal  estate,  as  a  contract  to  carry  him  in 
safety,  to  cure  his  person  of  a  wound  or  disease,  or  a  con- 
tract with  a  person,  who  subsequently  becomes  bankrupt^ 
to  marry,  are  certainly  not  assigned.  This  is  conceded  ; 
but  it  is  questioned  on  the  part  of  the  defendant  in 
error,  I  think  without  sufficient  ground,  whether  the 
assignee  would  not  be  entitled  to  sue  in  any  of  these 
cases,  if  the  personal  estate  was  consequently  damaged^ 
as  where  the  bankrupt  was  put  to  expense  by  the  breach 
of  contract,  or  lost  the  power  of  earning  money. 

What  then  is  the  proper  construction  of  this  section 
of  the  act,  according  to  its  words  and  the  several  cases 
decided  upon  it  ?  The  proper  and  reasonable  construc- 
tion appears  to  me  to  be,  that  the  statute  transfers  not 
all  rights  of  action  which  would  pass  to  executors,  (for 
rights  incapable  of  being  converted  into  money,  such  as 
the  next  presentation  to  avoid  benefice,  pass  to  them),  but 
all  such  as  would  be  assets  in  their  hands  for  the  pay- 
ment of  debts,  and  no  others — all  which  could  be  turned 
to  profit,  for  such  rights  of  action  are  personal  estate. 
Of  such  the  executor  is  assignee  in  law;  and  the  nature 
of  the  office  and  duty  of  a  bankrupt's  assignee  requires 
that  he  should  have  them  also.     But  rights  of  action 
for  torts  which  would  die  with  the  testator,  according: 
to  the  rule,  "  actio  personalis  moritur  cum  persona^* 
and  all  actions  of  contract  aifecting  the  person  only^ 
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would  not  pass.  Of  such  the  executor  is  not  assignee 
in  law ;  and  whatever  may  be  the  reason  of  the  law 
which  prohibits  him  from  being  so^  seems  equally  to 
apply  to  a  bankrupt's  assignee. 

According  to  this  rule,  the  description  of  contracts 
upon  which  the  right  of  action  is  transferred^  would  in- 
clude, but  would  not  be  restricted  to,  such  as  directly 
affect  some  chattel  or  subject  of  property  which  would 
pass  to  the  assignees,  or  to  such  as  would,  if  they 
had  been  performed,  have  produced  such  property, 
which  alone,  it  was  argued  at  your  Lordships'  bar, 
would  be  transferred  by  the  statute ;  and  this  was 
in  accordance  with  the  view  I  took  in  the  court 
below.  I  think,  upon  subsequent  reflection,  that 
this  is  too  narrow  a  construction  of  the  statute,  and 
that  it  applies  to  all  contracts  for  the  breach  of  which 
an  executor  could  sue,  which  could  be  turned  to  profit 
for  the  payment  of  creditors.  And  if  this  be  the 
true  construction  of  the  statute,  if  all  the  damages  for 
this  breach  of  contract  could  have  been  recovered  by  an 
executor,  the  assignee  could  recover  them,  and  the  plea 
would  be  a  good  plea  in  bar. 

But  if  part  was  recoverable  for  the  personal  incon- 
venience of  the  bankrupt,  a  different  question  presents 
itself.  I  think  this  contract  cannot  be  said  not  to  relate 
in  any  part  to  the  person  of  the  bankrupt,  but  that  his 
personal  inconvenience  and  trouble  in  looking  out  for  a 
new  employment  would  be  part  of  the  damages  recovered. 
If  so,  that  part  could  not  be  transferred  to  the  assig- 
nees, and  ought  not  to  be  lost;  the  right  to  those 
damages,  which  would  be  lost  in  the  case  of  a  testator's 
death  altogether,  continues  in  the  bankrupt.  It  is 
upon  this  point  that  the  case  appears  to  me  to  turn. 
Who  then  are  to  sue  for  the  breach  of  contract  where 
part  belongs  to  the  assignee,  part  to  the  bankrupt? 
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Who  would  have  to  sue  if  the  contract  was  to  cure  the 
bankrupt  of  a  disease,  and  give  him  a  sum  of  money, 
and  there  had  been  a  breach  of  both  parts,  which  ap- 
pears to  me  to  be  a  similar  question  ?  It  is  extremely 
difficult  to  say  in  whom  the  right  of  action  would  be. 

£ither  the  riii^ht  of  action  on  the  contract  must  be 
divided,  and  each  sue,  or  the  right  of  action  altogether 
must  remain  in  the  bankrupt,  or  altogether  be  transferred 
to  the  assignees,  or  both  must  join,  the  contract  being 
entire,  to  sue  for  the  damages.  In  the  first  two  cases 
the  plea  would  be  good,  in  the  last  two  bad;  for 
in  the  first  it  would  be  no  answer  to  the  entire  cause 
of  action ;  in  the  second,  it  would  be  no  answer  to  any 
part*  I  should  feel  considerable  difficulty  in  deciding  the 
question,  but  this  case  does  not  depend  upon  it,  for  I  have 
now  to  consider  what  the  effect  of  the  penalty  is. 

This  subject  was  not  discussed  at  your  Lordships' 
bar,  and  was  litf  le  adverted  to  in  the  court  below. 

At  common  law  the  penalty  would  have  been 
forfeited,  and,  being  a  sum  certain,  would  have  passed 
to  the  assignees ;  for,  at  the  time  of  the  bankruptcy  it 
would  have  been  uncertain  whether  the  defendant  would 
ever  have  filed  a  bill  for  relief,  supposing  he  could  have 
done  so;  and  a  sum  certain,  defeasible  on  an  uncertidn 
event,  would  have  been,  until  defeated,  personal  es- 
tate, and  would  certainly  vest  in  the  assignees.  But 
the  question  is,  whether  the  statute  8  &  9  fFilL  III., 
c.  11,  has  not  made  an  alteration.  That  statute  in 
effect  makes  the  bond  a  security  only  for  the  damages 
really  sustained.  If  all  the  damages  would  be  recover- 
able by  the  assignees,  the  penalty  would  pass;  if  none, 
the  penalty  could  not  be  levied,  and  therefore  could  not 
be  available  for  the  payment  of  creditors,  and  probably 
would  not  pass  to  the  assignees.  If  part  of  the  damages 
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could  be  recovered  by  the  assignees,  and  part  not,  the 
question  is  different.  The  penalty  would  then  be  a 
security  for  damages  partly  belonging  to  the  assignees, 
partly  to  the  bankrupt.  It  would  be  like  the  case  of  a 
bond  to  the  bankrupt  conditioned  not  to  assault  him, 
and  to  pay  him  a  sum  of  money,  forfeited  in  both  res- 
pects before  the  bankruptcy ;  and  I  have  had  some  diffi- 
culty in  saying  whether  the  right  of  action  on  such  a 
bond  would  or  would  not  pass  to  the  assignees. 

But  it  seems  to  me  to  be  clear  that  the  penalty, 
which  is  an  entire  thing,  could  not  be  divided,  so  that 
each  could  sue  for  a  part;  and  it  cpuld  not  be  predicated 
what  part  would  pass  to  each.  It  follows,  therefore, 
that  either  the  right  to  the  entire  penalty  must  remain  in 
the  bankrupt,  or  that  either  both  the  bankrupt  and  the 
assignee  must  join,  as  being  both  interested,  or  that  the 
right  to  sue  goes  to  the  assignees,  in  order  to  secure 
such  part  of  the  damages  as  is  the  personal  estate  of 
the  bankrupt  vested  in  them.  I  cannot  help  thinking 
that  both  ought  to  sue,  as  they  would  do  if  the  bank- 
rupt before  his  bankruptcy  had  assigned  a  part  of  an 
entire  debt  as  a  security  to  a  creditor,  and  consequently 
was  a  trustee  for  him  for  that  part.  But,  at  all  events, 
I  do  not  think  the  right  to  the  penalty  would  remain  in 
the  bankrupt ;  and  therefore  the  plea  is  a  good  plea, 
as  it  shows  that  the  bankrupt  could  not  sue  alone. 

Therefore,  in  either  view  of  the  case,  I  now  think  the 
judgment  of  the  Court  of  Exchequer  should  be  reversed, 
and  the  judgment  of  the  Exchequer  Chamber  affirmed. 
If  the  whole  of  the  damages  are  part  of  the  personal 
estate  which  passed  to  the  assignees,  the  pl^ntifF  was 
barred ;  if  some  were,  and  some  were  not,  still  for  the 
reasons  before -mentioned  the  plea  appears  to  me  to  be 
good,  and  my  opniion  which  I  expressed  in  the  court 
below  was  wrong. 
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My  opinion  now,  therefore  is,   that  the  plea  of  the  1849 

plaintiff's  bankruptcy  is  a  good  bar,  and  that  the  judg-      Beckham  ^ 
ment  of  the  Exchequer  Chamber  ought  to  be  affirmed.         Drake. 


Lord  Chief  Justice  fTilde.^In  answer  to  the  ques-     2S«"i^. 
tion  upon  which  your  Lordships  have  been  pleased  to 
ask  the  opinion  of  the  Judges,  whether  the  plaintiff  in    ryifjusHee 
error,  or  the  defendants  in  error,  are  entitled  to  judg-       Wilde. 
ment;    I  beg  to  state  that  I  am  of  opinion  that  the 
defendants  in  error  are  entitled. 

The  action  is  brought  to  recover  the  sum  of  500/., 
which  is  alleged  to  have  become  forfeited  and  payable 
under. the  agreement  between  the  parties,  by  reason  of 
a  breach  of  the  stipulation  on  the  part  of  the  defendants 
in  error  to  employ  the  plaintiff  in  error  for  a  certain 
period,  at  a  specified  rate  of  remuneration;  such  breach 
of  contract  having  occurred  before  the  bankruptcy  of  the 
plaintiff  in  error,  and  the  right  of  action  therefore  hav- 
ing accrued  to  him  before  his  bankruptcy. 

The  money  claimed  by  the  declaration  is  not  recover- 
able as  liquidated  damages,  but  is  a  sum  in  the  nature 
of  a  penalty,  in  respect  of  which  therefore,  although 
such  sum  constitutes  a  debt  at  law,  execution  would  be 
restrained  and  limited  to  the  amount  of  the  actual  da- 
mage to  be  assessed  by  the  jury. 

It  has  not  been  disputed  at  the  bar,  that  a  right  of 
action  to  recover  damages  for  the  breach  of  a  contract, 
which  has  accrued  to  a  bankrupt  before  the  bankruptcy, 
is  part  of  the  personal  estate  of  such  bankrupt  within 
the  meaning  of  the  statutes  in  bankruptcy,  and  will  io 
many  cases  pass  to  the  assignees ;  and  further,  that  it 
is  no  objection  to  the  assignees*  right  to  recover  such 
damages,  that  they  are  unliquidated.  It  is  therefore 
unnecessary  to  refer  to  authorities  establishing  those 
propositions. 
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The  objection  to  the  plea  of  the  bankruptcy  of  the 
plaintiff  in  this  c^se  is,  that  the  right  of  action  set  forth 
in  the  declaration  is  founded  upon  a  contract  which 
related  to  the  personal  skill  and  labour  of  the  plaintiff, 
and  which  therefore  the  assignees  could  not  have  per- 
formed. I  am  of  opinion  that  this  objection  is  not  well 
founded,  but  after  the  opinions  which  have  been  ex- 
pressed by  those  of  my  learned  brethren  who  think  that 
the  defendants  in  error  are  entitled  to  judgment,  I  shall 
content  myself  with  stating  generally  the  principles  and 
grounds  upon  which  my  opinion  is  formed. 

It  is  to  be  observed  that  at  the  time  of  the  bankruptcy 
the  contract  was  not  in  fieri;  the  performance  of  it  was 
no  longer  a  matter  open  between  the  parties,  but  had 
been  determined  by  the  actual  dismissal  of  the  plaintiff 
in  error,  by  the  defendants,  from  their  service.     The 
relation  of  the  parties  to  the  contract  entirely  changed 
when  the  defendants  in  error  dismissed  the   plaintiff 
from  theif  employ,  and  thus  determined  the  contract — 
and  the  only  open  point  between  them  at  that  time  was 
the  right  of  the  plaintiff  to  recover  damages   for  the 
previous  breach  of  the  contract ;  and  the  rights  of  the 
assignees  depend  upon  the  condition,  or  relation  of  the 
parties  at  the  time  of  the  bankruptcy,  and  are  not  in  my 
opinion  affected  by  the  considerations  applicable  to  the 
relation  which  had  antecedently  existed  between  the 
parties,  and  to  which  former  relation  totally  different 
legal  incidents  attached ;  that  is   to  say,  the  question 
whether  a  right  of  action,  actually  vested  in  the  bank- 
rupt prior  to  the  bankruptcy,  in  respect  of  a  contract 
determined,  passes  to  the  assignees,  is  not  affected  by 
the  consideration  whether  the  contract,  if  it  had  not 
been  determined  but  remained  open  and  in  fieri  at  the 
time  of  the  bankruptcy,   would   have   passed  to  the 
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assignees,  and  could  have  been  performed  by  them. —         l^^* 
The  questions  are  totally  distinct  from  each  other ;  and      Bkckhau 

am 

in  like  manner,  if  salary  or  wages,  or  commission  under       Drakb. 
a  contract  of  service,  are  due  at  the  time  of  the  bank- 
ruptcy, the  right  to  recover  such  wages,   salary,   or     theJudgei, 
commission,  would  pass  to  the  assignees  as  part  of  the 
personal  estate,  without  regard  to  the  consideration  of    Chief  JuiHoe 
whether  the  contract  or  services  had  had  relation  to  the       Wilbe. 
personal  skill  or  labour  of  the  bankrupt,  or  any  confi- 
dence reposed  in  him,  or  whether  the  contract  could 
have  been  performed  by  the  assignees. 

It  is  said  this  is  an  action  personal  to  the  bankrupt ; 
and  in  one  sense  it  no  doubt  is  so ;  but  not  in  any  sense 
material  to  the  question  to  be  determined. — It  is  per- 
sonal in  the  sense,  that  it  arose  out  of  a  contract  founded 
in  the  personal  confidence  in  the  bankrupt,  and  which 
could  only  be  performed  by  his  personal  labour  and  skill ; 
and  in  the  same  sense  contracts  are  personal,  made  with 
factors,  salesmen,  agents  of  various  kinds,  masters  of 
ships,  bankers,  attorneys,  architects,  engineers,  and 
various  other  persons  whose  personal  skill,  knowledge, 
and  integrity,  are  the  inducements  to  the  contracts.  In 
no  such  contract  could  assignees  claim  to  perform  the 
contract  if  it  remained  open,  unless  the  bankrupt  would 
voluntarily  assist  them  in  so  doing,  and  then  not  in 
every  case ;  but  surely  it  cannot  be  contended  that  the 
right  of  action  for  breaches  of  contract  in  relation  to 
such  employments  accruing  before  the  bankruptcy, 
would  not  pass  to  the  assignees;  and  I  think  the  conse- 
quences to  the  creditors  under  the  bankruptcy  of  many 
traders  would  extend  much  beyond  what  have  been 
taken  in  consideration,  if  it  is  law  that  no  rights  of  ac- 
tion can  pass  to  the  assignees  in  respect  of  breaches  of 
such  contracts  occurring  before  the  bankruptcy. 
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1849.  The  right  of  action  under  consideration  was  undoobt- 

Bbckham     ^^y  P^^  o^  ^h®  personal  estate  of  the  bankrupt;  and 

r,  *'  the  residue  of  that  estate  which  would   come   to  the 

Drake. 

possession  of  the  assignees  must  be  intended  in  law  to 
9^^'i^  ^    be  less,  and  must  have  been,  in  fact,  less,  by  the  defend- 
ants in  error  having  withheld  the  remuneration  payable 

^,.37^-      under  the  contract. 
Chief  JuMliice 

Wilde.  The  action  is  brought  to  recover  pecuniary  compen- 

sation in  respect  of  a  pecuniary  injury;  and  it  does  not 
seem  to  me  to  be  Iei  ground  why  the  right  to  recover  such 
pecuniary  compensation,  should  not  pass  to  the  assig- 
nees; because  a  case  may  be  surmised  in  which  a  bank- 
rupt might  by  possibility  be  entitled  to  recover  damages 
for  some  consequential  injury  other  than  pecuniary, 
which  would  not  pass  to  the  assignees,  this  case  pre- 
senting no  ground  for  any  such  surmise. 

The  cases  of  exception  to  the  rights  of  action  passing 
to  assignees  seem  to  me  to  be  very  distinguishable  from 
the  present  case. — ^The  right  of  action  for  a  trespass 
does  not  pass,  because  trespass  can  only  be  maintained 
by  the  party  whose  actual  possession  is  intruded  upon  ; 
but  I  apprehend  that  if  the  trespasser  has  done  actual 
damage  to  the  personal  estate  of  the  bankrupt,  as  well 
as  committed  a  trespass  upon  his  possession,  there  is 
no  authority  which  decides  that  assignees  may  not 
maintain  an  action  in  respect  of  the  diminution  in  value, 
or  injury  to  the  chattels,  that  have  passed  to  them 
under  the  bankruptcy. 

This  is  a  case  of  contract,  and  the  cases  in  which  it 
has  been  held  that  the  right  of  action  for  a  breach  of 
contract  before  the  bankruptcy  did  not  pass  to  the 
assignees,  were  cases  where  the  gist  of  the  action  was 
not  the  pecuniary  damage,  but  the  injury  to  the  feelings, 
and  in  those  cases,  although  pecuniary  damage   may 
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have  been  incidental  or  accessary,  it  was  not  the  prin-         1849. 
cipal  injury^  and  the  right  to  recover  the  incidental     Beckham 
damages  was  not  severable  from  the  principal.     Such       DrIkb. 
cases  are  clearly  distinguishable  from  a  case  in  which 
the  pecuniary  damage,  and  not  the  injury  to  the  feelings^     ike^vda^ 
is  the  cause  of  action. 

A  third  class  refers  also  to  injuries  or  wrongs  strictly  Qi^gfj^fice 
personal  to  the  bankrupt,  such  as  injuries  to  his  person  Wildk. 
or  character.  In  such  cases,  it  is  true,  pecuniary  com- 
pensation is  sought  to  be  recovered ;  but  the  pecuniary 
injury  is  not  the  measure  of  the  damages  recoverable; 
and  such  cases  also  seem  to  me  to  be  essentially  distin- 
guished  from  actions  for  breaches  of  contract,  in  which 
the  pecuniary  injury  is  not  only  the  gravamen  of  the 
action,  but  also  the  measure  of  the  damage  which  the 
party  is  entitled  to  recover. 

It  has  been  decided,  and  seems  now  unquestionable, 
that  under  the  existing  statutes  of  bankruptcy  the 
same  rights  pass  to  assignees  as  would  have  passed 
under  any  of  the  previously  existing  statutes  in  bank* 
ruptcy,  fFrig/U  v.  Fairfield  (a),  in  which  Lord  TVn- 
ierden  stated,  and  the  other  Judges  concurred, 
^^  that  the  object  of  that  statute  was  to  give  the  assig- 
nees, for  the  advantage  of  the  creditors,  every  bene- 
ficial matter  belonging  to  the  bankrupt's  estate/' 
Therefore,  as  at  the  time  of  the  bankruptcy  the  right 
of  action  to  recover  damages  for  the  nonpayment  of  the 
stipulated  pecuniary  compensation  was  a  beneficial 
matter  belonging  to  the  bankrupt's  estate,"  I  think  it 
passed  to  the  assignees,  either  as  personal  estate  or  as  a 
debt  due  to  the  bankrupt,  as  suggested  by  Mr.  Justice 
Park  and  Mr.  Justice  Taunton  in  fFright  v.  Fair* 

(a)  2  Barn.  &  Ad.  727. 
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Bbckham     this  case  according  to  the  doctrine  in  Kinnear  v.  Tar* 

Dalka.       '^^^  (^)'  ^"  which  it  was  held  that  where  the  defendant 

has  a  day  in  Court  to  plead,  he  has  never  been  prevented 

t^g^wlgu.    '^^  pleading  the  bankruptcy  of  the  plaintiff  in  bar  of 

his  recovery. 
Chief  JuiUce  ^  '^^^^  ^^^Y  further  to  observe  that  no  injury  is  done 
WiLDB.  to  the  bankrupt  by  holding  such  a  plea  as  is  pleaded  to 
this  action  to  be  good,  because  it  is  clear  that  if  he 
were  allowed  to  incur  the  expenses  of  prosecuting  the 
action  to  judgment,  the  assignees  would  have  a  right  to 
interpose  and  take  the  fruits  of  such  judgment. 

I  have  not  thought  it  necessary  to  trouble   year 
Lordships   by  a  reference  to  the  numerous  cases  in 
which  defendants  have  been  precluded  from  pleading  the 
bankruptcy  of  the  plaintiff  in  actions  arising  out  of  trans- 
actions subsequent '  o  the  bankruptcy ;  because  in  most, 
if  not  in  all  of  such  cases^  third  persons  have  sought  to 
interpose  the  title  of  the  assignees,  without  interference 
on  their  part;  which  It  has  been  held  they  could  notdo, 
such  tliird  persons  having  by  contracting  with  a  bank- 
rupt treated  him  as  a  competent  contracting  party,  and 
it  being  optional  in  the  assignees  in  such  cases  to  adopt 
the  contract  or  not;  but  I  am  not  aware  that  even  under 
such  circumstances  there  is  any  case  in  which,  where 
the  assignees  have  interposed  by  notice  or  demand,  and 
claimed  the  benefit  of  the  contract,  they  have  been  pre- 
vented from  so  doing. 

For  these  reasons  my  answer  to  your  Lordships' 
question  is,  as  1  have  before  stated,  that  the  de- 
fendants in  error  are  entitled  to  judgment,  inde- 
pendently of  the  question  of  the  effect  of  the  action 


(h)  15  East,  622;  1  Rose,  850. 
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being  brought  to  recover  the  sum  inserted  in  the  con-  1849. 

tract  by  way  of  penalty;  but  I  am  also  of  opinion, for  Beckham 

the  reasons  assigned  by  my  learned  brother  fFilliams,  Dbake. 
that  that  circumstance  would  also  entitle  the  defendants 
to  your  Lordships'  judgment  in  this  case. 


Lord  Brougham.  1849. 

In  this  case,  my  Lords,  you  have  had  the  inestimable  -^   ' ' 

benefit  of  the  attendance,  and  subsequently  of  the  opi- 
nions, of  the  learned  Judges,  upon  a  question  of  very 
great  importance.  It  is  whether  an  action  being 
brought  to  recover  the  sum  of  500/.,  alleged  to  have  been 
forfeited  and  payable  under  an  agreement  between  the 
parties,  by  a  refusal  on  the  part  of  the  defendants 
in  error  to  employ  the  plaintiff  iu  error,  for  a  certain 
period,  at  a  specified  rate  of  remuneration,  such 
breach  of  contract  having  occurred  before  his  bank- 
ruptcy, the  question  is  whether,  under  these  circum- 
stances that  right  of  action  passes  to  his  assignees. 

The  learned  Judges  have  unfortunately  differed  upon 
this  subject.  There  are  seven  of  them,  who  have 
given  an  opinion  that  it  does  pass ;  and  there  are  two 
who  have  giveii  an  opinion  that  it  does  not  pass. 
Mr.  Baron  Parke^  who  originally  thought  that  the 
right  of  action  did  not  pass,  has  changed  his  opinion  : 
therefore  there  are  seven  of  these  learned  Judgea  who 
are  for  the  defendant  in  error,  and  only  two,  Mr. 
Baron  Rolfe  and  Mr.  Baron  Piatt ^  who  hold  with  the 
plaintiff  in  error. 

I  certainly  have  come  to  the  opinion  I  have  formed 
after  considerable  doubt, — a  doubt  very  natural  for 
any  one  to  entertain  when  he  sees  the  learned  Judges 
divided — and  the  more  so  on  attending  to  the  circum- 
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1S49.         stance,  naturally  giving  rise  to  more  doubt,   that  so 
Beckham     learned  a  Judge  as  Mr.  Baron  Parke    (now  the  senior 
p.  ^'  Judge  on  the  Bench)  had  at  one  time  held  one  opinion,  and 

at  another  time  held  a  contrary  opinion.  With  all  the  dis- 
trust, therefore,  of  my  own  judgment  which  that  differ* 
ence  of  opinion  between  the  Judges,  the  change  of  opi- 
nion of  one  Judge  and  the  difference  of  the  others  from 
their  brethren,  is  calculated  to  inspire,  I  have  felt  very 
great  anxiety  in  considering  this  case  ;  but  I  have  now 
come  to  a  very  confident  opinion  in  favour  of  the  senti- 
ments which  have  been  conveyed  to  your  Liordships  by 
seven  of  the  Judges,  differing  from  the  minority  of  two. 

My  Lords,  I  am  clearly  of  opinion  that  if  you  were  to 
scan  very  minutely  the  sections  of  the  Bankrupt  Act, 
the  6th  of  Geo.  IV.,  c.  16,  namely,  the  12th  and  the  63d 
sections,  upon  which  all  these  questions  turn,  you  would 
not  from  them^  unassisted  by  more  general  views  and 
unaided  by  the  light  of  judicial  decisions,  come  to  a  very 
clear  opinion  that  a  right  of  action  for  damages  of  this 
kind  passed  to  the  assignees.     But  when  you  come  to 
look  at  the  decisions  upon  this  subject,  it  seems  to  me 
quite  impossible  to  doubt  that  you  must  carry  the  case 
a  little  further  than  the  very  words  of  these  sections  do ; 
or  at  least  that  you  must  give  them,  in  favour  of  the 
creditors,  rcmedially,  a  larger  construction  than  other- 
wise, and  in  another  case,  you  might  be  disposed  to 
affix  to  them. 

The  case  of  Wright  v.  Fairfield  (c),  is  one  which 
clearly  goes  in  that  direction  and  to  that  point.  That 
was  an  action  for  unliquidated  damages,  which  had 
accrued  before  the  bankruptcy  by  the  non-performance 
of  a  contract.   It  was  a  contract  with  persons  acting  on 

(c)  2  Barn,  &  Ad.  727. 
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behalf  of  his  Majesty  to  furnish  stone  and  execute  1849. 
masonry,  and  on  default  made  by  the  bank^pt  in  pro-  Bbckuam 
viding  such  stone^  it  was  agreed  that  the  other  party  Drakb. 
might  determine  the  contract.  The  assignees  of  the  bank* 
rupt  sued  for  damages,  and  all  the  learned  Judges  then 
held  that  the  action  was  maintainable.  Lord  Tenterden^ 
who  had  tried  the  cause^  says,  ^^  I  have  not  been  able  to 
entertain  any  doubt  upon  this  point.  It  appears  to  me, 
that  the  object  of  the  act  of  6  Geo,  IV.,  c.  16,  was 
to  give  the  assignees,  for  the  advantage  of  the  credi- 
tors, every  beneficial  matter  belonging  to  the  bankrupt's 
estate.''  And  all  the  learned  Judges  held,  that  the  right 
of  action  having  accrued  to  the  bankrupt  before  the 
bankruptcy  for  the  non-performance  of  the  contract 
entered  into  by  him  with  A.^  the  damages  to  be  reco- 
vered from  A.  for  the  non-performance  of  the  contract 
with  the  bankrupt,  passed  by  assignment  to  the  assig- 
nees under  his  commission.  Mr.  Justice  LUtledale 
says,'^  I  am  of  opinion  that  the  legislature  in  this  statute 
intended  to  give  assignees  all  the  moneys  in  respect  of 
the  property  which  they  were  entitled  to  under  the  for- 
mer acts,  and  that  they  should  have  power  to  sue  upon 
contracts  made  with  the  bankrupt,  and  for  injuries 
affecting  his  property,  though  not  for  mere  personal 
wrongs,  and  such  causes  of  action  as  would  abate  by  his 
death." 

It  by  no  means  follows, — though  I  agree  that  you  are 
to  draw  the  line,  and  not  to  give  damages  for  injuries 
which  are  merely  personal  to  the  bankrupt,  in  which 
the  cause  of  action  moritur  cum  persotid,  and  would 
not  pass  to  the  executors,  that  you  are  not,  for  instance, 
to  give  damages  to  the  assignees  under  bankruptcy 
for  loss  of  character  sustained  by  the  bankrupt,  by 
slander,  or  for  the  loss  of  service  bv  the  seduction  of  a 
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1849.  servant  or  a  daughter,  or  for  criminal  conversation  with 
Bbckham  ^^^  wife:  although  I  agree  that  you  are  not  to  give 
damages  in  such  cases  to  the  assignees  under  the  com- 
mission, it  does  not  by  any  means  follow  that  you  are 
(as  might  be  supposed  from  construing  the  63rd^  sect, 
with  the  1 2th  sect,  of  the  6  Oeo.  IV.,  c.  16^  and 
taking  that  with  the  case  of  Wright  v.  Fairfield  {4)^) 
to  confine  yourself  only  to  cases  where  mere  damages  are 
to  be  given.  The  law  goes  further,  as  laid  down  in  these 
cases,  and  it  is  shewn  to  be  this,  that  even  where  there 
is  no  actual  damage  proved,  or  even  where  the  damage 
is  merely  nominal  for  a  breach  of  contract,  still  if  that 
is  in  respect  either  of  property  or  of  a  proprietary  right, 
such  as  service  or  work  and  labour,  as  in  the  present  case, 
even  in  that  case  it  passes. 

There  is  the  case  of  Porter  v.  Vorley  (e),  where  be- 
fore his  bankruptcy  Hurland,  the  bankrupt,  had  hired  a 
carriage  of  JCf.,  and  let  it  to  the  defendant  Forley.  The 
defendant  sent  it  back  to  the  bankrupt  damaged ;  Jf.,  the 
coach  maker,  repaired  it  with  the  assent  of  the  bankrupt, 
and  the  bankruptcy  having  immediately  ensued,  ilf.,  the 
person  who  had  repaired  it,  proved  the  amount  due  for 
repair  under  the  commission.  Now  there  no  dividend 
was  paid,  and  yet  it  was  held  that  the  bankrupt's  assig- 
nees had  a  right  of  action  against  the  defendant.  And  it  is 
expressly  stated  by  the  Lord  Chief  Justice,  in  delivering 
judgment  in  the  case,  (the  Court  having  taken  time  to 
consider  the  argument),  '^The  consequence  appears  to 
us  to  be  that  the  plaintiffs  are  entitled  to  nominal 
damages  for  the  breach  of  a  contract  upon  which  they 
had  the  right  to  sue,''  and  the  verdict  was  so  entered 
accordingly. 


(rf)  2  Barn.  &  Ad.  727.  {e)  9  Bing.  93, 
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Now  your  Lordships  will  perceive  that  that  is  a  case 
of  bare  nominal  damages,  which  could  not  be  divided 
under  the  commission ;  and,  therefore,  it  was  not  a  ques- 
tion of  property  in  the  ordinary  sense  of  the  word,  but 
merely  of  the  right  to  sue  though  for  nominal  damages 
for  a  breach  of  contract,  and  yet  it  was  held  to  be  suffi- 
cient. 

One  of  the  learned  Judges  (Mr.  Justice  Cresstoell), 
makes  an  observation  (fj,  the  whole  length  of  which  I  do 
not  quite  think  it  necessary  for  me  to  go  along  with 
him.  He  cites  the  case  of  Marzetti  v.  JPilliams  {g)^ 
and  he  says  he  apprehends  that  in  that  case,  being  a 
case  of  nominal  damages,  the  right  to  sue  would  on 
the  same  ground  have  vested  in  the  assignees.  Now 
I  have  looked  into  the  case  of  Marzetti  v.  fPtlliamSy 
which  I  argued  on  one  side,  and  my  noble  and  learned 
friend  near  me  on  the  other,  in  the  Court  of  King's 
Bench.  It  was  an  action  for  the  non-payment  of  a 
cheque  by  a  banker.  It  was  said  that  Marzetti,  the 
party  whose  cheque  had  been  refused  payment,  though 
there  were  funds,  was  damnified  in  his  character  as  a 
solvent  man  and  trader,  and  that  was  the  argument 
upon  which  we  placed  our  main  reliance.  In  that  case 
Marzetti  had  a  right,  no  doubt,  to  obtain  damages, 
though  they  might  be  only  nominal  for  such  injury  per- 
sonally to  himself  from  the  defendants,  the  bankers,  who 
had  refused  payment  of  the  cheque.  But  I  do  not 
nor  need  I,  to  support  this  judgment,  go  so  far  as  to 
say  that  that  particular  right  would  have  passed,  as  one  of 
the  learned  Judges  says  in  this  case,  to  the  assig- 
nees under  the  commission. 

One  point  which  is  taken  here  is,  that  part  of  this 
was   personal,  and  part  of  it,  was  proprietary;  that 

(fj  Ante.  611.  {g)  1  Bam.  &  Ad.  415. 
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1849.         part  of  it  was  a  personal  injury  sustained  by  reason         ^^f 
Beckham      ^^^  trouble  he  would  be  put  to,  not  only  in  losi 
Drake        employment  and  the  gains  of  it  from  the  defendants, 
in  looking  about  for  another  employment.    I  en 
agree  with  another  of  the  learned  Judges,  Mr.  Jus 
fniliamsy  in  the  answer  which  he  gives  to  that, 
learned  Judge  who  uses  that  argument,  says,  he 
siders  that  that  is,  as  it  were,  the  pivot  upon  which 
decision  might  turn.  *'  But,''  says  Mr.  Justice  Willict 
*^it  does  not  appear  to  me"  (and  I  entirely  go  alon^ 
with  him)  '^  that  any  damage  would  be  recoverable  in 
this  action,  in  respect  of  any  personal  suffering,  or  per* 
Boual  inconvenience  sustained  by  the  bankrupt.    The 
declaration  is  evidently  framed  in  order  to  enable  the 
plaintiff  to  recover  as  liquidated  damages  the  sum  o(     M*^l 
500/.,  which  the  agreement  stipulates  shall  be  paid  in     ^^  ^' 
the  way  of  specific  damages,  by  either  party  who  shaN 
break  the  agreement,  to  the  other ;  and,  although  judg- 
ment  has  in  fact  been  obtained  for  a  smaller  suro,  and     I  ""^   ' 
the  500/.  have  therefore,  in  the  result,  been  regarded  as     I  '" 
a  penalty,    and  not  as   liquidated   damages,  still  the     ' 
declaration  expresses  no  claim  for  damages  in  respect 
of  any  personal  suffering  or  inconvenience  caused  by 
the  breach  of  the  agreement  declared  on." 


ire 


■-.  1.1 
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My  Lords,  upon  these  grounds,  into  which  [  need  not 

go  further,  agreeing  as  I  do  with  the  learned  Judges  lo 

general,  without  mooting  another  point  raised  by  some     ■  *  ^r 

of  them,  namely,  whether  in  the  case  of  Wright  y*     I     " 

I'' "'  'J 
Fairfield  (/),  Mr.  Justice  Littledale  goes  a  little  further 

fl  ^  ■''1 
in  laying  down  the  law, — excluding  all  personal  daims^ 

than  is  really  the  law :  without,  I  say,  entering  intothitf 


which  I  hold  to  be  perfectly  unnecessary  for  the  dedfloo 
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of  the  present  case,  I  am  of  opinion  that  your  Lord-  \M9. 

ships  ought  in  this  case,  in  accordance  with  the  opinions  Beckham 

of  the  large  majority  of  these  learned  Judges,  to  give  j^.^rb, 
your  judgment  for  the  defendant  in  error. 

Lord  Campbell: 

My  Lords,  if  this  agreement  had  been  without  a 
penalty,  and  an  action  had  been  brought  for  unliqui- 
dated damages,  I  should  have  thought  it  a  case  of 
very  great  doubt.  Because,  under  such  circumstances, 
I  apprehend  that  the  action  being  brought  after  the 
bankruptcy,  the  bankrupt  might  have  recovered  com- 
pensation for  what  he  had  suffered  subsequently  to  the 
bankruptcy ;  and  if  damages  awarded  to  him,  and  re- 
ceived in  respect  of  what  had  taken  place  subsequently 
to  the  bankruptcy,  were  to  go  to  the  assignees,  that 
would  really  be  making  the  bankrupt  a  slave,  to  be  hired 
out  for  the  benefit  of  his  creditors.  It  has  been  settled, 
over  and  over  again,  that  for  personal  labour,  or  anything 
personal  respecting  the  bankrupt,  the  assignees  have  no 
claim. 

But,  my  Lords,  I  really  think  that  this  case  is  free 
from  difficulty,  when  we  come  to  consider  that  this  is 
an  action  upon  an  agreement,  subject  to  a  penalty,  and 
that  the  action  is  brought  for  the  penalty; — and  I  can- 
not help  expressing  my  surprise  that  in  the  Court 
below,  and  even  at  your  Lordships'  bar,  so  little  attention 
was  paid  to  that  circumstance.  It  has  been  brought 
prominently  before  our  notice  by  the  learned  Judges  in 
their  very  valuable  opinions.  The  facts  of  this  case 
remove  all  doubt,  because  this  agreement  entitled  the 
plaintiff  to  the  sum  of  500/.,  upon  a  breach  of  the  agree- 
ment.     That  was  then  a  debt.     That  debt  had  accrued 

2  u 
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1849.  before  the  bankruptcy^  and  under  the  express  words  of 
Beckham  the  6th  of  Geo.  IV.y  cap.^16,  ^^  debts  due  or  to  be  due  to 
Draeb  ^^  bankrupt,  wheresoever  the  same  may  be  found  or 
known^"  are  assigned,  and  such  ^^  assignment  shall  Test 
the  property,  I'ight,  and  interest^'  in  such  debts  in  soch 
assignees,  as  fully  as  if  the  assurance  whereby  they  are 
secured  had  been  made  to  such  assignees  ;'*  and,  ^^sach 
assignees  shall  have  the  like  remedy  to  recover  the 
same  io  their  own  name  as  the  bankrupt  himseilf  might 
have  had."  Well,  then,  the  assignees  clearly  had  a 
legal  remedy  to  recover  this  sum  of  500/.,  or  so  much 
of  it  as  should  be  considered  applicable  to  the  loss 
which  had  been  sustained.  It  was  a  debt  before  the 
bankruptcy,  and  that  debt  is  assigned  to  the  assi^ees ; 
and  the  assignees  have  a  legal  remedy  for  that  to  which 
the  bankrupt  is  entitled. 

On  this  consideration,  that  most  learned  judge, 
Mr.  Baron  Parke ^  entirely  changed  the  opinion  he 
delivered  when  the  case  first  came  before  him  in  the 
Court  of  Exchequer.  He  then  agreed  with  the  rest  of 
the  Judges  of  that  Court  when  they  delivered  a 
unanimous  judgment  in  favour  of  the  plaintiff,  having 
disregarded  the  circumstance  of  the  penalty.  But  that 
circumstance  having  now  been  brought  to  his  attention, 
he  has  entirely  changed  his  opinion,  as  I  find  in  the  most 
express  words  in  the  opinion  which  he  delivered  to  your 
Lordships ;  he  says,  "  Therefore,  in  either  view  of  the 
case,  I  now  think  that  the  judgment  of  the  Court  of  Ex- 
chequer should  be  reversed,  and  the  judgment  of  the  Ex- 
chequer Chamber  be  affirmed ;"  that  the  judgment  he 
himself  originally  concurred  in  should  be  reversed,  and 
that  the  judgment  reversing  that  should  be  aflfirmed.  The 
opinion  of  that  learned  Baron,  I  should  always  receive 
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upon  all  occasions  with  the  greatest  respect,  but  more         ^849- 
particularly  when  it  is  reversing  the  opinion  which  he     Beckham 
himself  once  entertained.  Drake, 

The  opinions  of  all  the  learned  Judges  are  exceedingly 
valuable  ;  but  there  are  a  few  words  of  Mr.  Justice 
Maule's  which  seem  to  me  to  put  the  case  with  great 
strength,  and  which  show  how  far  the  principle  upon 
which  the  learned  Judges  proceed  may  be  carried.  He 
says  '*  Although  a  right  of  action  for  not  marrying  or 
not  curing,  in  breach  of  an  agreement  to  marry  or  cure^ 
would  not  generally  pass  to  the  assignees,  I  conceive 
that  a  right  to  a  sum  of  money,  whether  ascertained  or 
not,  expressly  agreed  to  be  paid  in  the  event  of  failing 
to  marry  or  to  cure,  would  pass.''  My  Lords,  if  for  not 
marrying  or  for  not  curing,  there  being  a  penalty,  and 
that  penalty  being  forfeited  and  being  recoverable  be- 
fore the  bankruptcy,  when  it  is  clearly  and  exclusively 
personal  to  the  bankrupt ;— if,  even  in  that  case,  the 
right  of  action  would  pass  to  the  assignees,  and  would 
not  remain  to  the  bankrupt  after  his  bankruptcy,  it  is 
quite  clear  that  such  right  of  action  in  the  case  your 
Lfordships  have  to  consider  is  transferred  from  the  bank, 
rupt  to  the  assignees. 

The  8  &  9  Will.  III.,  although  it  prevents  the  party 
recovering,  as  he  might  have  done  at  Common  Law^  the 
whole  of  the  penalty,  does  not  at  all  prevent  that  part 
of  the  penalty  which  is  recovered  being  considered  in 
the  nature  of  a  debt ;  and  so  much  is  it  a  debt  that  an 
action  of  debt  might  be  maintained  for  it.  Instead  of 
an  action  of  assumpsit  upon  damages,  an  action  of  debt 
might  have  been  maintained,  and  there  would  have  been 
judgment  for  the  amount  of  the  debt. 

Under  these  circumstances,  my  I/ords,  I  have  no 
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1S49.         hesitation  at  all  in  concurring  with  the    motion  thai 
Beckham     ^^^  judgment  of  the  Exchequer  Chamber,  reversing 
Drakr       the  judgment  of  the  Court  of  Exchequer,  should  be  af- 
firmed. 

Lord  Brougham  : 
In  the  case  of  Porter  v.  Farley  (u)^  there  are  nominal 
damages  where  there  was  no  penalty  at  all.  I  cocsider 
Porter  v.  For  ley  to  carry  the  law  further  than  it  is  at 
all  necessary  for  us  to  go  in  this  case ;  because  there, 
although  there  was  no  penalty  whatever,  I  think  they 
must  have  considered  the  nominal  damageH  as  in  the 
nature  of  a  debt. 

Judgment  was  then  given  for  the  defendants  in  error, 
with  costs. 

(ti)  9  Bing.  93. 
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In  the  Matter  of  the  Joint  Stock  Companies  Wind-         1850. 

iNG-up  Acts,  1848  and  1849;  and  of  the  Wolver.    Augusts,  6, 

_  ftnQ  sf* 

HAMPTON,    ChKSTBR,    AND    BiRKBNHBAD    JUNCTION  ^-^^ 

Railway  Company  (a).  * 

Henry  jAMEg  Norris,  Official  Mana-i 
ger  of  the  said  Company    -  -  J  Appellant. 

John  Morford  Cottle  -  -   Respondent. 

The  mere  fact  of  a  person  being  a  member  of  the  provisional  j^-^  Stock 
committee  of  a  joint-stock  company  does  not  make  him  Companies, 
liable  as  a  "  contributory'*  within  the  Winding-up  Acto.        Winding-up 

C  consented  to  have  his  name  inserted  in  the  list  of  provi-  Provitional 
sional   committee-men   of  a   proposed  railway   company,   Committee. 
which  was  provisionally  registered  ;  and  the  name  was  ac-   Contributory. 
cordiugly  inserted  and  advertised  ;  he  did  not  accept  or  ap- 
ply for  shares,  or  attend  any  meeting  of  the  committee. 
The  undertaking  was  afterwards  abandoned : 

Held,  that  C.  incurred  no  liability  to  contribute  towards  pay- 
ment of  the  debts  of  the  Company,  and  was  not  a  "  contri- 
butory" within  the  Winding-up  Acts  1848  and  1849. 

In  the  year  1845  a  Company  was  formed,  and  provi- 
sionally registered  under  the  above  name,  for  making  a 
Railway  between  Birmingham  and  Birkenheady  with  a 
proposed  capital  of  1,000,000/.,  to  be  raised  by  the 
creation  of  50,000  shares,  of  20/.  each.  Plans  and 
sections,  with  books  of  reference,  were  prepared,  and 
deposited  at  various  offices,  in  conformity  with  the 
standing  Orders  of  Parliament,  at  an  expense  which, 

(a)  This,  and  the  case  which  next  follows,  are  reported 
out  of  their  turn,  on  account  of  the  urgent  demand  for  them 
in  the  Masters'  Offices.  For  the  same  reason  the  hearing  of 
them  was  advanced  by  the  House  of  Lords  at  the  end  of  the 
session,  with  consent  of  the  parties.  Lord  Brovgham,  the  only 
law  lord  then  in  town,  consenting  to  sit  de  die  in  diem  in  order 
to  dispose  of  thcmbefore  the  prorogation. 
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together  with  the  charges  of  the  several  agents  aod 
others  employed  upon  the  business  of  the  Companyy 
exceeded  the  sum  of  12,000/. 

Five  gentlemen,  named  Samuel  Harris,  Thcma» 
Upfill,  Robert  Wrightson^  Thomas  Harris y  and  Ed- 
ward Cooper,  paid  from  420/.  to  500/.  each  towards 
the  expences  of  attempting  to  carry  into  effect  the 
objects  of  the  said  Company,  and  they  were  res- 
pectively sued  for  debts  due  and  owing  on  behalf  of  the 
Company.  No  parliamentary  contract  or  sabscribeis' 
agreement  was  ever  entered  into  or  prepared.  The 
Company  ceased  in  January  1846,  and  the  under- 
taking was  abandoned. 

In  October  1849  the  said  Haines,  ^Pfi^^^  fPrightscn, 
Harris  and  Cooper,  presented  their  petition  to  the 
Lord  Chancellor,  praying  that  the  Company  might  be 
absolutely  dissolved  and  wound  up  under  the  provisions 
of  the  Joint-Stock  Companies  Winding-up  Acts^  1848 
and  1849,  and  that  it  might  be  referred  to  one  of  the 
Masters  of  the  Court  to  wind  up  the  aiFairs  of  the  Com- 
pany under  the  said  acts.  The  necessary  adrertise- 
ments  having  been  published  in  the  Londoti  Gazette 
and  in  London  and  local  newspapers,  according  to  the 
provisions  in  the  said  acts  contained,  and  the  said  pe- 
tition having  been  duly  served,  and  supported  by  evi- 
dence according  to  the  requisitions  of  the  same  acts^ 
the  petition  came  on  to  be  heard  on  the  third  day  of 
November  1849,  before  the  Vice-Chan cellor  of  Eng- 
land, when  an  order  was  made  in  the  terms  of  the 
prayer  of  the  petition. 

William  Brougham,  Esq.,  the  Master  to  whom  the 
order  was  referred,  appointed  Henry  James  Norris 
official  manager  of  the  Company  under  the  pro- 
visions  of    the    said    Acts ;    and    having    made    the 
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necessary  inquiries,  he,  on  the  22d  of  Marchy  1850, 

made  his  certificate  as  follows  t — 

''  In  the  matter  of  the  Joint-Stock  Companies  Wind- 
ing-up Acts,  1848  and  1849,  and  of  the  Wolver- 
hampton, Chester  and  Birkenhead  Junction  Railway 
Company. 
"  I,  William  Brougham,  Esq.,  the  Master  &c.  charged  with  the 
winding  up  of  this  Company,  do,  at  the  request  of  the  official 
manager,  &c.,  herehy  certify  that  he  has  made  out  and  left  in 
my  office  a  list  of  contrihutories  of  the  said  Company,  as  re- 
quired hy  the  said  acts,  and  that  I  have  proceeded  to  settle  the 
said  list  as  required  hy  the  said  acts,  and  that  the  name  of 
/.  M,  Cottle,  of  Leamington,  is  inserted  therein  in  the  charac- 
ter*of  a  provisional  committee-man  ;  and  I  certify  that  I  have 
heen  attended  hy  the  respective  counsel  and  solicitors  for  the 
official  manager  and  the  said  /.  M.  Cottle,  and  after  hearing 
what  was  alleged  hy  them,  and  upon  reading,  hy  the  consent 
of  the  parties,  the  two  letters  hereinafter  referred  to,  marked 
A  and  B  respectively,  and  an  entry  in  the  minute  hook  of  the 
said  Company,  dated  October  10th,  1845,  and  it  having  been 
admitted  before  me  that  on  the  26th  September,  1845,  the 
said  /.  M.  Cottle,  by  the  said  letter  marked  A,  allowed  his 
name  to  be  on  the  provisional  committee  of  the  said  Com- 
pany, and  that  the  said  /.  M.  Cottle  was  advertised  as  a  pro- 
visional committee-man,  but  that  he  did  not  apply  for  or  accept 
any  shares  in  the  said  Company,  and  that  he  attended  no 
meeting  and  did  no  act  ;  and  that  by  the  minute  of  the  lOth 
October,  1845,  every  provisional  committee-man  was  to  be  en- 
titled to  one  hundred  shares,  but  was  to  hold  twenty-five 
shares  to  qualify  him  for  his  office,  and  that  a  letter  in  the 
form  of  letter  marked  B,  allotting  him  twenty-five  shares  was 
sent  to  him,  but  that  the  said  /.  M.  Cottle  never  took  the 
said  twenty- five  shares,  or  any  share  or  shares,  I  have  thought 
fit  to  exclude  and  have  excluded  the  said  J.  M.  Cottle  from 
the  said  list.  W.  Brougham." 

Letter  A. 

Leamington,  Sept.  26,  1845. 

**  Sir,— I  have  received  from    Messrs.  Brown  and  Clarke  of 
Coventry,  the  prospectus  of  the  IVolverhampton  and  Birken" 
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head  Railway.     I  shall  ha?e  no  objection  to  comply  with  joor 

request,  and  will  thank  you  to  insert  my  name^  and  also  that 

of  my  friend,  Mr.  Hyde  Clarke.    The  ktter  gentleman's  name 

will  be  of  consequence  to  you,  as  having  considerable  property 

in   Cheshire,   and  being  locally  interested.      Your  obedient 

servant,  J.  M.  Cotti.e. 

Director  of  the  Coventry,  Nuneaton,  Birmingham  and  Leicester 

and  Direct  Western  Railways. 

Edward  Hyde  Clarke,  Edq.,  uf  Clarendon  Square,  Leamington,  and 
Hyde  Hall,  Cheshire,  director  of  the  South  Midland  Railway." 

Letter  B. 
•*  Wolverhampton,  Chester^  and  Birkenhead  Junction 

Railway  Company, 
(Provisionally  registered  pursuant  to  7  &  8  Yict.,  c.  1 10.) 
Capital  1,000,000/.  in  50,000  (liarei  of  20/.  each. 
Depost  21,  28.  per  ibare. 

Aliottuient  No.  126  G.  25  Shares. 


Deposit  52/.  IQr. 


Birmingham,  20th  November,  1345. 
"  Sir> — I  am  directed  to  inform  you  that  the  committee  of 
management  have^  in  compliance  with  your  application,  al- 
lotted to  you  twenty- five  shares  in  this  undertaking,  and  that 
the  deposit  of  '21 ,  2s.  per  share,  amounting  to  the  som  of 
52/.  10^.,  must  be  paid  to  one  of  the  undermentioned  bankers, 
who,  upon  the  receipt  thereof,  will  sign  the  voucher  at  the  foot 
of  this  letter. 

'*  This  letter,  with  the  banker's  receipt,  must  be  exchanged 
for  scrip  certificates,  which  will  be  granted  upon  your  execu- 
ting the  subscriber's  agreement  and  parliamentary  contract, 
without  which  no  person  will  be  recognised  as  a  subscriber. 
Or  be  entitled  to  any  interest  in  the  undertaking. 

I  am,  Sir,  your  obedient  servant, 
John  Smith,  Solicitor. 
Charles  W.  Jackson,  Sec.  pro  /em.'* 

Then  foHowed  the  names  and  styles  cf  the  bankers, 
and  the  form  of  receipt  that  was  to  be  given  to  the 
party  on  paying  the  said  deposit. 
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The  official  manager^  with  the  consent  of  «/•  M. 
Cottlcy  appealed  from  the  Master's  certificate,  and 
the  appeal  was  heard  before  the  Vicc-Chancellor  of 
England^  on  the  26th  day  of  Aprils  1 850,  when  it 
was  ordered  that  the  decision  of  the  Master  should  be 
reversed,  and  that  the  name  of  J,  M.  Cotile  should  be 
included  in  the  list  of  contributories. 

«/.  M.  Cottle  then  appealed  against  the  last- mentioned 
order,  and  the  Lords  Commissioners  for  the  custody  of 
the  Great  Seal,  who  heard  that  appeal,  by  their  order, 
made  on  the  15th  day  of  July,  1850,  discharged  the 
Vice-Chancellor's  order,  and  directed  that  the  costs  of 
t/.  J/.  Cottle  should  be  paid  by  the  official  manager. 

This  appeal  was  brought  against  the  order  of  the 
Lords  Commissioners. 
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Mr.  Bethell  and  Mr.  Glasse  for  the  appellant  :— 
Cottiers  name  having  been,  with  bis  consent,  inser- 
ted in  the  list  of  the  provisional  committee-men,  it  can- 
not be  denied  that  he  was  a  member  of  the  associa- 
tion, and  he  was  therefore  a  ^^  contributory^^  within  the 
terms  and  meaning  of  the  Winding-up  Acts  (a).  The 
interpretation  clause  (section  3),  in  the  first  of  those  acts, 
thus  defines  the  word,  ^^  contributory  f^  it  ^^  shall  in- 
clude every  member  of  a  company,  and  also  every  other 
person  liable  to  contribute  to  the  payment  of  any  of 
the  debts,  liabilities,  or  losses  thereof.^'  It  is  not  ne-» 
cessary  here  to  contend  that  these  Acts  create  any  new 
liability.  The  early  decisions  on  these  questions 
carried  the  liability  of  committee-men  to  a  great  ex- 
tent. In  Bamett  v.  Lambert  (6),  in  1846,  the  Court 
of  Exchequer  held  a  provisional  committee-man  liable 


(a)  1 1  8t  12  Vict.,  c.  45,  and  12  &  13  Vict.  c.  108. 
(6)  loMee.  &  W.  489. 
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for  payment  of  necessaries  supplied  to  the  committee 
on  an  order  from  the  secretary^  without  the  defen- 
dant's knowledge^  and  although  he  had^  in  consentiiig 
to  have  his  name  put  on  the  committee^  contracted  for 
a  liability  limited  to  the  amount  of  his  shares^  and  did 
no  act  on  the  committee  beyond  attending  one  of  the 
meetings.  The  principle  of  the  decision  was^  that  by 
consenting  to  become  a  member  of  the  proFisiomd 
committee,  the  defendant  gave  the  officer  of  that  com- 
mittee authority  to  pledge  his  credit  for  such  things  as 
were  necessary  for  the  working  of  the  committee. 
That  principle^  however^  was  afterwards  qualified  by 
the  same  Court  in  the  cases  of  Beynell  v.  Lewis  {c)  and 
Wyld  V.  Hopkins  {c),  in  which  it  was  held  that  the 
mere  fact  of  a  person's  consenting  to  be  a  member  of  a 
provisional  committee  of  a  projected  railway  company^ 
amounted  to  no  more  than  a  promise  to  act  with  the 
other  members^  for  the  purpose  of  carrj^ng  the  scheme 
into  effect ;  that  the  law  would  not^  from  such  consent^ 
imply  an  authority  to  the  other  members,  or  to  the 
solicitor  of  the  committee,  to  make  contracts  for  the 
party,  but  still  his  liability  would  be  a  question  for  a 
jury  in  an  action  that  might  be  brought  against  him  as 
such  member.  The  Chief  Baron,  in  giving  the  judg- 
ment of  the  Court,  after  stating  the  principles  of  the 
decision,  and  that  the  agreement  to  become  a  provisional 
committee-man  meant  only  ^^  an  agreement  to  act  on 
the  provisional  committee  in  carrying  into  effect  the 
preliminary  arrangements  for  petitioning  Parliament 
for  a  bill,  and  so  to  promote  the  scheme,''  further  says, 
^^  but  there  are  other  cases  in  which  the  question  does 
not  assume  so  simple  a  form ;  and  where  there  is  e\i- 
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dence  that  the  defendant^has^not  only  consented  to  be 
a  provisional  committee-man^  but  has  authorized  his 
name  to  be  inserted  in  a  prospectus^  not  generally^  but 
a  particular  prospectus^  in  which  in  some  cases^  certain 
persons  are  described  as  the  acting  committee^  in  others 
solicitors  are  named,  or  engineers,  or  secretary.  If  such 
prospectus  had  been  so  publicly  circulated  with  the 
defendant's  consent  that  the  jury  would  presume  that 
the  plaintiff  knew  of  it,  or  if  the  plaintiff  has  had  it 
shewn  to  him  at  or  before  the  time  of  making  the  con- 
tract, and  has  in  either  case  acted  upon  it  in  making 
the  contract,  the  question  is,  what  inference  ought  a 
reasonable  man  to  draw  from  the  contents  of  that 
paper  ?  This  must,  of  course,  depend  upon  the  terms 
of  each  particular  prospectus.^'  In  the  present  case 
there  was  a  prospectus  circulated  with  Cottiers  name 
and  consent. — 

Mr.  W.  M.  JameSf  of  counsel  for  the  respondent,  ob- 
jected to  any  reference  being  made  to  the  prospectus ; 
it  was  not  before  the  Master,  and  he  did  not  refer  to  it 
in  his  certificate.  The  Vice-chancellor  and  the  Lords 
Commissioners  had  no  prospectus  before  them.  It  was 
important  that  the  Court  of  ultimate  appeal  should  not 
admit  any  document  to  be  referred  to  that  was  not  be- 
fore the  Court  below. 

The  Appellant's  counsel. — ^The  prospectus  had  been 
before  the  Master,  and  so  it  would  appear  by  the 
production  of  his  notes.  He  states  in  his  certificate, 
among  other  admissions,  that  the  said  J.  M,  Cottle  was 
^^  advertised  as  a  provisional  committee-man ;" — ad- 
vertized, of  course,  in  a  prospectus.  Cottle  himself 
in  his  letter,  set  forth  in  the  Master's  certificate,  says, 
he  had^received  the  prospectus  of  the  railway,  and  adds, 
^^  I  will  thank  you  to  insert  my  name."     But  whether 
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the  prospectus  was  or  was  not  before  the  Maflter,  it 
was  admissible  here. — 

Lord  Brougham. — We,  sometimes  here,  and  often 
in  the  Privy  Council,  allow  documents  to  be  read,  though 
they  are  not  set  out  in  the  printed  cases,  nor  referred 
to  in  the  decree  by  the  Court  below-  Probably  the 
learned  counsel  for  the  respondent  will,  when  their  turn 
comes,  shew  why  we  should  not  look  at  this  pros- 
pectus. 

The  Appellant^s  counsel  then,  resuming  the  argu- 
ment, said  there  were  numerous  cases  at  law  in  which 
it  was  held  that  individual  members  of  an  association, 
as  a  club  for  instance,  were  not  liable  for  necessaries 
furnished  to  the  club,  but  that  the  liability  attached  on 
each  member  of  the  committee,  by  the  mere  fact  of 
his  becoming  a  member ;  Flemyng  v.  Hector  (d),  Todd 
V.  Emly  (ej. 

But  though  Mr.  CottlCy  as  provisional  committee- 
man merely,  may  not  be  liable  at  law,  or  in  equity 
either,  to  contribute  to  the  payment  of  all  the  debts, 
liabilities,  and  losses  of  the  association,  he  is  clearly 
liable,  in  common  sense  and  equity,  to  contribute  his 
share  to  the  payment  of  such  debts  and  liabilities  as 
were  incurred  by  the  provisional  committee  for  the  pur- 
pose of  carrying  into  effect  the  objects  for  which  it  is 
said  that  committee  was  formed.  He  could  not  but 
foresee  when  he  requested  his  name  to  be  inserted  in  the 
prospectus,  that  in  effecting  the  purposes  for  which  the 
provisional  committee  was  formed,  some  expense  must 
be  incurred.  He,  therefore,  was  bound  to  contribute 
something,  the  amount  or  proportion  of  his  contribu- 
tion being  left  to  be  settled  by  the  Master.     That  pro- 


(c)  2  Mce.  &  W.  172. 
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position  is  established  by  the  judgment  of  the  Lords 
Commissioners  in  this  case ;  although  the  same  judg- 
ment in  other  respects  is  founded  on  a  fallacy^  which  is 
manifest  on  the  perusal  of  it.     They  said  they  dissent- 
ed from  the  Vice-Chancellor's  views  of  the  law,   on 
the  ground  that  the  cases   of  Reynell  t.  Lewis,  and 
fVyld  y.  Hopkins,  ^^  established  conclusively,  that  at 
law  a  person,  by  authorising  his  name  to  be  placed  on 
the  provisional  committee,  gave  no  authority  to  any 
other  member  of  the  committee  to  enter  into  any  con- 
tract whatever  (a).''     But  those  cases  did  not  lay  down 
any  such  principle.     The  actions  in  them  were  brought 
for  an  entire  debt  against  one  committee-man.     All 
that  is   sought  against  Cottle  is  a  contribution  of  a 
rateable  share  of  the  expences.     He  admits  his  name 
was,  by  his  desire,  put  on  the  provisional  committee, 
without  condition  or  limit,  and  that  it  was  advertised. 
Suppose  two  or  more  persons  join  in  any  undertaking, 
and  one  of  them  orders  goods  for  the  undertaking,  from 
a  tradesman  who  knows  from  an  advertisement  that 
the  two  are  so  joined ;  although  he  does  not,  at  the 
time,  see  the  absent  person,  is  not  the  credit  given  to 
him  as  well  as  to  the  person  who  is  present  ?     And  is 
he  not  equally  liable  to  contribute  to  the  payment  ? 
The  judgment  of  the  Lords  Commissioners,  however, 
asserts  the  contrary.     Suppose,  again,  the   case   of  a 
dormant  partner,  although  not  liable  to  the  world,  be- 
cause the  world  knows  nothing  of  him,  is  he  not  liable 
to  his  partners  for  his  share  of  expences,  as  he  is  en- 
titled to  his  share  of  profits  ?     The  definition  of  this 
word  "contributory,"  in  the  Winding-up  Act  of  1848, 
is,  that  it  "  shall  include  every  member  of  a  company.*^ 

(a)  Read  from  MSS.,  since  reported^  2  Macnnghten  and 
Gordon,  187  ;  and  2  Hall  &  T^rells,  385. 
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What  can  it  mean  but  that  such  membcnr  is  to  eontri- 
bute  towards  payment  of  debts  and  expences  ?     That 
must  have  been  the  view  Lord  Cottenham  took  in  Be$- 
ley^s  Case^  although  he  found  other  grounds  for  holding 
him  to  be  a  contributory.     ^^ The  only  question  {f)j^ 
his    Lordship    says^    ^^  is^    whether    this    gentleman 
has  or  has  not  rendered  himself  liable  as  a  contribu- 
tory to  any  part  of  the  expences  incurred  in  this  as- 
sociation^  commencing  with   a  provisional    commit- 
tee^ &c.     The  facts  that  appear  before  me   are^  that 
Mr.  Besley  was  originally  ostensibly  a  membcnr  of  this 
association^  and  that  he  agreed  to  his  name  being  put 
down  as  a  member  of  the  provisional  committee^  for 
the  purpose   of  instituting  the  company .^^       Having 
stated  the  other  facts^  his  Lordship  says^  ^'the  pro- 
visional committee  appoint  a  committee  of  manage- 
ment, and  expences  which  are  incidental  to  the  com-- 
mencement  of  such  proceedings^  are  necessarily  incurred. 
Other  expences  arise :  Mr.  Besley  does  remain  a  pro- 
visional committee-man.     It  is  not  necessary  to  con- 
sider whether  that  mere  fact  would  make  him  liable  to 
anybody.     The  case  does  not  require  any  observation 
on  that  part  of  it,  because  there  is  so  much  more  as  to 
render  it  unnecessary  to  consider  what  the  effect  of 
that  would  be.^^     His  Lordship  states  the  other  cir- 
cumstances, and  says,  ^*  But  then  comes  this  fact :  it 
is  by  your  name  remaining,  coupled  with  the  fact  of 
your  knowing  it,  that  your  liability  arises,  and  you  act 
on  that  liability,  and  pay.^^      ^'  All   the   facts   shew, 
that  he  considered  that  he  was  so  far  connected  with 


■N 


(/)  The  judgment  was  read  from  a  copy  of  a  short-hand 
writer's  notes  ;  the  case  has  since  been  reported  in  2  Mac- 
naghten  &  Gordon,  176 ;  and  2  Hall  &  Twells,  375. 
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the  company  as  to  render  himself  liable^  to  some 
extent^  to  pay.  Looking  at  the  words  of  the  act^ 
1  think  he  falls  within  the  description  of  the  act^  and 
that  the  Master  was  right  in  including  him  in  the  list.^' 
It  is  no  forced  interpretation  of  that  judgment  to  say, 
that  it  not  only  does  not  admit  of  the  construc- 
tion put  upon  it  by  the  Lords  Commissioners,  but  that 
it  is  all  but  conclusive  of  Cottiers  liability  in  this  case. 
There  were  several  other  decisions  involving  the  prin- 
ciple here  contended  for,  as  Ex  parte  Hollingsworth  (t) 
and  Ex  parte  Cooke  {j),  before  yice-Chancellor  Knight 
Bruce ;  Ex  parte  Morgan  (*),  a  decision  by  Lord  Co/- 
tenham;  and  also  a  case  of  Le/roy  v.  Chre  (/),  decided 
by  Sir  Edward  Sugden,  in  Ireland. 


1850. 
Norms 

17. 
GOTTLB. 


Mr.  RoU  and  Mr.  fV.  M,  James  for  the  respondent : 
It  appears  that  this  appeal  is  not  only  against  Co/- 
tU^s  case,  but  also  against  the  numerous  cases  decided 
on  the  same  principle  in  the  Courts  of  Exchequer, 
King's  Bench,  and  Common  Pleas,  which  have  been 
referred  to ;  there  is  not  one  expression  affecting  the 
present  case  in  the  judgment  in  Besley^s  case.  The 
argument  for  the  appellant  comes  to  this,  that  there  is 
here  a  legal  liability ;  but  that  is  met  at  once  by  the  de- 
cisions at  law ;  and  there  is  nothing  further  to  answer. 
If,  as  sometimes  happens,  any  argument  is  reserved  for 
the  reply,  the  House  will  not,  of  course,  prevent  an  an- 
swer, but  as  yet  there  is  nothing  to  answer. 

With  respect  to  the  prospectus,  if  any  reference  to 
that  were  to  be  here  allowed,  the  rules  of  evidence 
would  be  violated,  and  great  injustice  might  probably 


(•)  3  De  Gex  &  S.  7. 
U)  Id.  148. 


(k)  1  HaU  &  T.  320 ;   1  Mac. 

&  G.  225. 
(0  1  Jones  &Lat  571. 
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be  done.  Cottiers  letter,  consenting  to  have  his  nai 
put  upon  the  provisional  committee,  is  the  only  doc 
ment  that  affects  him.  The  prospectus,  which  is  ss 
to  have  been  before  the  Master,  but  of  which  the  Mi 
ter's  certificate  makes  no  mention,  could  not  be  t 
same  which  is  mentioned  in  Cottiers  letter,  for  his  nai 
was  not  in  that  prospectus.  Let  that  be  produce 
probably,  if  returned  by  Cottle^  he  accompanied  it  wi 
some  condition  that  he  should  not  be  subject  to  a 
expence. 

The  question  is  narrowed  to  this  one  point,  that  ^ 
Cottle  allowed  his  name  to  be  put  on  the  provisional  coi 
mittee ;  he  attended  no  meeting  of  the  committee  ;  a 
plied  for  no  shares ;  accepted  none,  though  some  wc 
allotted  to  him ;  did  no  act  whatsoever  in  furtheran 
of  the  scheme.  It  was  strange  that  while  the  appella 
attempted  to  import  the  prospectus  into  the  argumei 
he  omitted  from  his  case  the  minute  of  the  \  0th  of  0 
tobety  1845,  which  is  mentioned  in  the  Master^s  cerl 
ficate  as  being  before  him.  That  would,  if  produce 
shew  that  Cottle  never  applied  for  shares,  although  tl 
secretarj^'s  letter,  printed  in  the  appellant's  case,  a 
sumed  that  he  did  apply.  There  is  no  allegation  th 
he  paid  any  deposit,  non-payment  of  which  is  eqiiv; 
lent  to  refusal  to  accept  shares.  No  inference  of  a 
ceptance  can  be  drawn  from  the  respondent's  omittin 
to  answer  the  secretarj^'s  letter.  In  the  cases  that  hai 
been  referred  to,  Ex  parte  HoUinr/^worth,  Ex  parte  Cook 
and  Ex  parte  Morgan,  deposits  were  paid,  and  by  that  an 
other  circumstances  they  were  distinguishable  froi 
this  case. 

It  is  clear  that  in  this  case  there  is  no  liability  ; 
law ;  if  not,  there  is  no  liability  in  equity  :  the  form< 
is  the  measure  of  the  latter.     The  law  in  these  matte 
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was  vagiie  until  it  came  to  be  settled  by  the  two  cases         1^^^ 
of  Reynell  v.  Lewis  and  Wyld  v.  Hopkifis  (a),  and  this       Norris 
case  falls  completely  within  them.     The  judgment  of  the       q^^  ^^^^^ 
Lords  Commissioners  in  this  case^  as  delivered  by  Mr. 
Baron  Rolfe,  isperfectly  conclusive.  In  the  case  oiLefroy 
V.  Gorl  (6),  Sir  Edward  Sufjf den  say^y  **I  agree  that  un- 
less Mr.  V.  could  have  maintained  an  action  against  this 
defendant,  the  plaintiff  here  has  no  right  to  cidl  on  him 
for   contribution/' — thus  making  the  liability  at  law 
the  test  of  liability  to  contribution.     Except  the  case 
of  Barnett  v.  Lambert  (c),  which  bound  no  one  but 
the  defendant  there,  the  cases  ^  at  law,  though  differing 
in  their  circumstances,  were  quite  consistent  with  the 
principles  laid  down  in  Reynell  v.  Lewis  and  Wyld  v. 
Hopkins^  as  Barker  v.  Stead  in  the  Common  Pleas  (dj, 
Bailey  v.  Macaulay  in  the  Queen's  Bench  (e),  Flemying 
V.  Hector  (f),  Todd  v.  Emly  (y).  Wood  v.  Tlie  Duke  of 
Argyll  fhjy  and   Williams  v.  Piggott  (ijy  in  the  last  of 
which  Mr.  Baron  Parke  says,  ^^  I  cannot  help  observing 
that  unless  something   more   appears  than  that  there 
is  a  managing  committee  appointed  by  a  provisional 
committee,  tlie  provisional  committee  never  dream  that 
by  such  appointment  they  render  themselves  liable  for 
all  the  acts  of  the  managing  committee.'' 

In  Ex  parte  RobertSy  decided  with  Cottiers  Case  (j), 
the  Lords  Commissioners  say  that,  although  it  was  an 
additional  feature  in  Roberts*  Case,  that  he  attended 
meetings  of  the  provisional  committee,  ^^  this  makes  no 
difference  in  principle.  The  question,  in  every  case 
is,  not  what  meetings  has  a  committee-man  attended^ 

(a)  15  Mce.  &  W.  5J  7  (/)  2  Mee  &  W.  172. 

(b)  1  Jones  &  Lat.  581.  (g)  8  M.  &  W.  605. 

(c)  15  Mee.  &  W.  489.  (A)  6  Man.  k  G.  928. 
(rf)  3  Com.  B.  946.  (i)  2  Exch.  Rep.  204. 
(e)  19  Law  Jour.,  Q.B.  73.  (»  Vide  supra,  655, 
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but  what  acts  has  he  authorized  to  be  done/^  ^'  It  is 
perfectly  settled  at  law  that  no  one  present  at  snch  a 
meeting  is  bound  by  any  resolution  to  which  he  does 
not  expressly  or  impliedly  consent/^  If  a  proyisuNud 
committee-man^  present  at  a  meetings  be  not  bound,  it 
is  clear  that  an  absent  committee-man  is  not  bound. 
There  is  no  partnership  in  these  cases,  and  the  afga- 
ment  for  the  appellant  gains  no  strength  from  theinuh 
ginary  cases  that  were  put  by  his  counsel. 


Mr.  Bethell  in  reply : 
The  object  of  an  order  to  wind  up  the  afj^urs  of  1 
company  is  to  pay  the  debts  of  the  company,  or  divide 
their  assets,  if  they  have  any,  amongst  them.  Suppoie 
a  company  to  consist  of  five  provisional  committee-men 
only ;  they  form  the  company  or  association.  If  the  pro- 
visional committee-men  be  not  members  liable  to  debts, 
what  is  the  winding-up  order  in  such  a  case  made  for? 
The  very  announcement  to  the  world  of  a  provisional 
committee,  expresses  that  some  expences  must  be  in- 
curred. Did  not  Mr.  Cottle^  by  allowing  the  announce- 
ment of  his  name  in  the  prospectus  advertised  to  the 
world,  declare  expressly  that  he  was  a  member  of  the  com* 
pany  ?  There  are  expences  to  be  incurred  at  every  step. 
The  standing  orders  of  the  Houses  of  Parliament  are  to 
be  complied  with.  Expences  must  be  incurred  in  doing 
the  acts  necessary  to  obtain  the  Act  for  incorporating 
the  company,  and  for  them  each  member  is  liable,  whe- 
ther at  law  or  not.  Suppose  a  man,  being  a  partner 
in  a  brewery,  or  other  established  trade,  gives  by  his 
will  all  his  property  to  his  executors  and  trustees,  direct- 
ing them  to  continue  in  the  business,  they,  by  acceptii? 
the  executorship,  become  partners  ;  and  then  if  thefinn 
falls  into  difficulties,  are  these  executors,  having  in  po^ 
suance  of  the  directions  of  the  will,  put  themselves  m 


CAFES  IN  7HK  HOUt^B  OF  LORDS. 

a  position  of  equitable  liability,  not  to  have  contribu-         ~^' 
tion  from  the  cestuis  que  trust  under  the  will.  Nokris 

17. 

Lord  Brougham. — In  this  case  there  is  no  partner-       Cotile. 
ship,  and  it  is  of  no  use  to  put  cases  of  partnership 
for  illustration. 

Mr.  BetheU.  —  Oi  course  ;  the  question  could  not 
arise  if  there  was  a  partnership.  But  suppose  three 
persons  agree  in  a  joint  adventure  at  sea,  one  agrecinc^ 
to  find  the  ship,  another  to  find  the  cargo,  and  the 
third  to  find  the  stores,  and  one  of  them  purchases  a 
ship,  but  the  others  do  not  supply  stores  or  cargo^  and 
the  adventure  fails,  and  the  owner  of  the  ship  brings 
an  action  against  the  purchaser  of  the  ship,  and  recovers 
the  price  of  the  ship : — are  not  the  other  two,  who  did  not 
find  cargo  or  stores,  liable  in  equity  to  contribute  their 
respective  shares,  in  discharge  of  the  sum  so  recovered  ? 
It  would  be  easy  to  suppose  cases  in  which  such  equita- 
ble liability  would  attach  to  a  party,  though  he  took  no 
active  part  in  promoting  the  joint  concern.  There  are, 
in  this  case,  as  it  were,  two  contracts,  the  one  with  the 
public,  the  other  between  the  members  of  the  committee; 
and  in  respect  of  the  latter,  each  member  has  a  right  to 
call  on  the  others  for  contribution.  The  liability  of 
the  members  to  each  other  is  never  touched  on  in  the 
argument  for  the  respondent. 

Lford  Brougham : 
This  case,  my  Lords,  is  one  of  the  greatest  possible 
importance,  and  1  am  withheld  only  by  one  considera- 
tion from  again  expressing  my  anxiety  at  having  the 
weight  of  the  decision  cast  substantially  upon  me,  with- 
out having  the  assistance  of  the  learned  Judges  either 
of  law  or  of  equity* 

The  course,  howcvcr^^  which  I  now  propose  to  your 

o  V  •> 

«il      .V      ^ 
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1850.  Lordships  to  pursue  is,  not  to  call  for  the  assist ai 
NoRRis  the  learned  Judges,  fur  the  reasons  which  I 
Cott;.b.  shortly  state  to  you.  If  your  Lordships  wi 
have  the  assistance  of  the  learned  Judges,  of  coun 
must  have  either  the  Judges  of  the  Court  of  Chai 
or  the  common  law  Judges,  or  both.  Th  ere  is  no 
whatever  to  require  a  special  Act  to  enable  this  I 
to  call  for  the  assistance  of  the  Jud^s  of  the  Co 
Chancery.  That  is  the  opinion  of  Lord  Lynd 
and  Lord  Cotte^iham ;  and  it  is  very  clear  in  my 
that  though  we  have  sometimes  collaterally  pu 
bills,  which  have  never  received  the  sanction  < 
legislature,  yet  it  is  not  essential.  But  suppc 
desired  to  have  the  assistance  of  the  learned  Jud 
the  Courts  below,  how  would  the  matter  stand  ? 
Master  of  the  Rolls,  a  late  Lord  Commissione 
the  Vice-Chanccllor  of  Englandy  also  a  Lord  Coi 
sioner,  are  two  of  the  Judges  whose  decisions  ; 
conflict  by  the  appeal  before  us ;  one  has  decide 
way,  the  other  has  decided  the  other  way.  They 
not  form  a  very  satisfactory  body  of  assessors,  to 
this  appeal  might  be  referred.  Then  there  is  th< 
Chancellor  Knight  Bruce,— fox  whom  I  ha? 
greatest  respect  as  a  most  able,  learned^  and  indefat 
Judge,  whose  services  to  the  public  and  to  the  8 
in  the  Court  of  Chancery  it  is  impossible,  in  m 
nion,  to  estiuiute  too  highly,  especially  durin 
lamented  illness  of  his  learned  brother  Sir  t 
fVigraniy — he  is,  to  a  certain  degree,  involved  ir 
because  the  next  case  we  are  to  hear  is  an  appeal 
himself.  He  therefore  becomes  no  longer  so  us 
member  of  the  body  of  assessors  to  the  House, 
would  have  been  but  for  that  circumstance, 
consideration,   therefore,   disposes    of  all  the  E 
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Judges,  because  V ice-Chancellor  fTigram  is  unfor- 
tunately unable  to  attend, — and  indeed  my  most  learned  Norri» 
and  excellent  friend,  the  Vice- Chancellor  of  England^ 
I  lament  to  say,  is  also,  from  his  continued  indisposi- 
tion, unable  to  attend  ;  so  that  we  can  have  no  aid  in 
these  cases  from  the  learned  Judges  of  the  Court  of 
Chancery. 

Then  how  is  it  with,  respect  to  the  Judges  of  the 
Courts  of  Common  Law  ?     They  are  estopped  in  much 
the  same  way.    The  Judges  of  the  Court  of  Exchequer 
have  wavered  a  little,  perhaps  more  in  semblance  than 
in  substance,  but  at  all  events  they  are  supposed  to 
have  wavered  in  their  opinion.     They  decided  the  three 
cases,  which  have  been  so  often  commented  upon  at 
the  bar,  one  being  the  leading  case  cited  against  the  ap- 
pellant, and  on  behalf  of  the  respondent,  but  though 
they  differ,  they  endeavour  to  show, — as  men  do  in  ar- 
guing upon  and  applying  cases  or  resisting  the  applica- 
tion of  cases, — that  there   are  no  cases   supporting  a 
contrary   conclusion.     That  court  also   includes   Mr. 
Baron  llolfe^  who  was  one  of  the  Lords  Commissioners 
who  decided  the  present  case,  and  to  him  therefore  the 
former  observation  applies. 

Then  as  to  the  Court  of  Queen's  Bench :  that  Court  is 
said  to  have  adopted  every  tittle  of  the  argument  in  the 
judgment  in  Banc  of  the  Court  of  Exchequer.  In  ano- 
ther of  the  cases  cited  before  us,  the  Court  of  Common 
Pleas  is  involved.  So  that,  taking  all  those  together, 
I  hardly  ever  knew  a  case  in  which  the  assistance  of 
the  learned  Judges^  as  assessors  to  this  House,  would 
be  less  fruitful  tlian  in  this  case  now  before  your  Lord- 
ships;  for  uhich  reason  I  am  clearly  of  opinion  that 
the  more  useful  course  for  the  Mouse  to  take,  will  be 
to  deal  witli  the  ruse  without  that  assistance.     Tliat 


<^64  Casks  in  the  house  op  lords. 

I860.        being  my  opinion^  I  have  no  hesitation  in  adniiingyou 

NoRRis       Ixirdships  not  to  call  for  the  assistance  of  those letne 

CoTT  Judges^  unless  anything  shall  occur  in  the  coase  of  tk: 

argument  upon  the  next  case  to  alter  the  opinion  whic 

I  now  entertain. 

I  hare  now  only  to  beg  your  Lordships  to  postpos 
the  final  dealing  with  this  case  till  after  the  other  tm. 
been  heard ;  and  I  do  that,  not  altogether  on  acooix] 
of  any  connection  between  them^  though  that  is  adm 
nicular  to  the  observations  I  have  made  and  to  the  n 
solution  which  I  ask  your  Lordships  to  come  to,  bu 
because  my  constant  course  has  been,  in  those  Ion| 
protracted  sittings,  not  to  more  the  judgment  of  the 
House  till  time  was  given  after  the  argument,  by  the 
intervention  of  some  days,  to  look  into  the  whole  case. 
That  I  have  lately  done  in  every  case  but  one,  a  case  b 
which  there  was  ho  doubt  whatever. 


August 9.  Lord  Brougham: 

The  great  importance  of  this  case  renders  it  impers- 
tively  the  duty  of  the  Supreme  Court  of  Appeal  to  exft- 
mine  minutely  the  grounds  of  the  order  under  refie^y 
and  to  consider  at  large  the  authorities  which  bear 
upon  the  question,  as  well  as  the  principles  with  which 
it  is  connected,  and  which  must  govern  our  decision. 

The  question,  and  the  only  question  before  us,  is,  whe* 
ther  or  not  a  person,  by  becoming  a  member  of  * 
Provisional  Committee  in  a  railway  or  other  campADf' 
not  yet  completely  formed,  but  in  course  of  beinf^ 
formed, — certainly  not  yet  in  active  operation,— make^ 
himself  liable  to  the  other  members  of  the  Provisiooal 
Committee,  or  to  any  of  the  officers  of  the  associalvMi 
in  respect  of  the  dealings  between  those  other  mcfli* 
bcrs,  or  those  officers  uiid  third  parties,  straugcrs  to 
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the  association.    Mr.  CottWs  name  was  excluded  from         \^bO, 
the  list  of  contributories  by  the  Master,  acting  under       N<»rris 
the  winding-up  order  made  under  the  provisions  of  the       Gottle. 
two  acts,  11  &  12  Vict.y  c.  45,  and  12  &  13  Fict.,  c.  108. 
The  Vice  Chancellor,  reversing  the  Master's  finding, 
restored   Mr,   Cottle's  name  to  the  list.     The  Lorda 
Commissioners  of  the  Great  Seal,  upon  appeal,  reversed 
the  order  of  his  Honour,  and  restored  that  of  the  Mas- 
ter, excluding  Mr.  Cottle  from  the  list. 

I  say  the  only  question  here  relates  to  the  effect  of  a 
party  being,  with  his  consent,  a  provisional  committee* 
man  ;  for  although  in  the  argument  a  good  deal  wa& 
said  about  the  prospectus,  we  have  not  that  document 
before  us, — nor  had  the  Master, — and  if  we  had,  it 
would  not  at  ail  change  the  case  or  alter  Mr.  Cottle's 
position  in  relation  to  the  Company.  I  do  not  say  that 
a  prospectus  might  not  have  figured,  on  which  much 
might  turn  perhaps,  but  it  is  not  the  case  here.  There- 
fore the  question  is  quite  general,  and  in  that  consists 
its  importance.  It  relates  to  the  effect  of  a  person  al- 
lowing himself  to  be  named  one  of  the  provisional 
committee  in  such  a  concern,  without  anything  more. 

Now,  first,  let  us  consider  what  is  the  legal  liability 
which  this  allowed  nomination  imposes,  for  if  it  makes 
the  party  liable  at  all  to  those  who  contract  with  the 
committee,  past  all  doubt,  he  is  a  contributory,  within 
the  third  section  of  the  first  act.     ( II  &  1 2  Vict.,  c.  45.) 

It  appears  that  considerable  discrepancies  existed  be- 
tween the  decisions  of  the  Court  of  Exchequer  on  this 
point  in  the  year  1846,  and  that  the  Court  changed  its 
view  of  the  matter  entirely  within  a  very  short  period 
of  time.     Barnett  v.  Lambert  (a)  was  decided  in  Mnt/y 

(a)  15  Mec.  i-  Wele.  489. 
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and  the  Court  in  that  case  held  the  commitU 
liable.  This  was  the  principle  on  which  the  d 
rested ;  for  although  it  was  a  fact  in  the  case  t 
defendant  had  attended  and  acted  as  a  pros 
committee-man,  no  reference  whatever  is  made 
circumstance  in  the  judgment,  which  proceeds  c 
on  this ;  that  a  person  who  consents  to  be  a  proi 
committee-man  is  assumed  to  pledge  his  credit  foi 
necessary  to  the  concern.  In  the  month  of  iVcr 
in  the  same  year,  the  cases  of  Reynell  y.  Lewis  { 
IFyld  V.  Hopkins  (6),  were  decided  by  the  same 
and  the  same  Judges,  with  the  concurrence  e 
learned  brother  Mr.  Baron  Parke,  who  had  nc 
present  before^  unanimously  held  the  committ 
not  liable  for  the  acts  of  his  fellows,  the  law  n 
plying  from  his  mere  consent  to  be  a  provisions 
mittee-man  either  an  authority  from  him  to  mal 
tracts  by  those  other  committee-men,  or  to  the  s* 
to  make  contracts  on  behalf  of  the  conimitti 
merely  a  promise  to  act  with  those  others  to  ca 
scheme  into  effect.  The  publication  of  the  pros 
with  his  name,  was  held  to  make  no  different 
these  cases,  Barnett  v.  Lambert  was  cited  in 
ment  for  the  plaintiff,  but  it  is  remarkable  tl 
reference  is  made  to  it  in  the  judgment.  It  woul 
been  more  satisfactory^  had  the  learned  Judges  ad 
at  once  that  they  erred  in  deciding  that  case,  to 
their  decisions  in  the  two  latter  are  wholly  o[ 
But  this  silence  is  much  more  to  be  commend€ 
the  practice  sometimes  followed  in  cases  of  err 
judgments  afterwards  departed  from  ;  I  mean  I 
endeavouring  to  find  out  special  circumstances  1 


(6)   1j  Wcc.k  Wcls.  .".17. 
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tinguisi)  the  several  cases,  for  the  purpose  of  making  it  l^^O. 
appear  that  the  decisions  are  reconcilable.  Much  bad  Norrih 
law  is  thus  occasionally  introduced,  and  not  soon  got  Cottlb. 
rid  of.  Parties  are  encouraged  to  try  points  which 
ought  to  be  considered  desperate,  and  the  Courts  which 
consult  those  conflicting  cases  are  not  seldom  misled  in 
search  after  authority.  No  Judge  ought  to  be  ashamed, 
after  erring,  to  acknowledge  his  error ;  still  less  has  a 
Court  any  reason  for  so  misplaced  a  shame,  so  un- 
seemly a  reluctance,  to  admit  that  the  dispensers  of 
justice  are  subject  to  the  common  lot  of  erring  huma- 
nity. The  rule  laid  down  in  those  two  later  cases,  by 
the  Court  of  blxchequer,  has  since  been  followed  by 
the  unanimous  concurrence  of  both  the  other  Courts 
of  Common  Law.  The  Court  of  Common  Fleas,  in 
1847,  in  Barker  v.  Stead  {c)  ;  and  the  Court  of 
Queen's  Bench,  in  Bailey  v.  Bracebridge  (rf),  Bailey  v. 
Haynes  (d),  Bailey  v.  Macaulay  (rf),  and  in  Wilson  v. 
Holden  (e),  in  1849,  entirely  adopt  the  cases  of  Reynell 
V.  Lewis  and  Wyld  v.  Hopkins  in  the  Court  of  Exche- 
quer, and  Lord  Chief  Justice  Denman  says,  in  deliver- 
ing the  judgment  of  the  whole  Court  in  the  cases 
before  it,  that  there  is  not  a  single  passage  in  those 
judgments  of  the  Court  of  £xciiequer  from  which  the 
Judges  of  the  Queen's  Bench  dissent  (/). 

We  have  thus  the  clear  and  unhesitating  opinion  of 
all  the  Judges  of  the  Common  Law  Courts  against  the 
liability  at  law  ;  and  we  have  now  to  see  how  far  that 
has  been  held  on  the  other  side  of  Westminster  Hall, 
as  either  doubtful  in  a  legal  view,  or  insufficient  to  ne- 

(c)  3  Com.  B.,  946.  (e)   15  Mee.  &  W.  577. 

((/)  19  L.  Journ.  73.  (/)   19  L.  Jourii.  p.  81 . 
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1850.         gatire  the  liability  of  the  provisional  coiniuittee-nan 

NoRRiB       eqaity  and  on  equitable  views.   With  this  purpose  wea 

CoTTLB.      referred   to    Ix)rd    Coiienham's   decision    in    Bede^ 

Case  (A-).     But  on  a   full  consideration    of  what  1 

Lordship  sidd  when  he  gave  his  judgment,  I  uiuatdei 

that  he  intended  either  to  depart  from   the   doctrii 

laid  down  on  the  other  side  of  the  Hall  in  re^^ard 

the  legal  liability,  or  to  state  that  the  mere  fact  of  coi 

senling  to  be  a  provisional  committee-man  imposed  s 

equitable  responsibility.     In  the  course  of  the  argi 

ment  he  certainly  evinced  a  leaning  towards  thatopinioi 

but  this  was  early  in  the  discussion,  and   he  prefao 

his  judgment  by  stating  that  the  case  does  not  requii 

him  to  decide  whether  or  not  the  mere  fact  of  the  d< 

fendant  remuning  on  the  provisional  committee,  aft< 

cxpences  are  necessarily  incurred,  would,  were  thei 

nothing  more,  make  him  liable  to  anybody  ;  for,  sav 

his  Lordship,  *'  the  case  does  not  require  any  obsenri 

tion  upon  that  part  of  it,  because   there  ia  ao  mod 

more  as  to   make  it  unnecessary  to   consider  that. 

These  circumstances,  upon  which  the  decision  turn! 

are  his  attending  meetings  when  a  managing  commit 

tee  is  appointed,  which  reports  on  expences  incurred 

his  joining  in  an  order  for  liquidating  those  expenoes 

his  paying  his  share  towards  that  expenditure,  and  hi 

still  consenting  to  allow  his  name  to  remain    on  thi 

committee.     His  Lordship's  view  is  that  his  name  wa 

known  by  him   to  continue  there ;  that  his  liabilit 

arose  from  thence,  and  that  he  paid  his  share,  acting  oi 

that  liability ; — by  which,  I  take  it,  his  Lordship  mean 

to  imply  an  admission,  as  it  were,  on  the  provisioua 

committee  man's  part,  of  his  liability. 

(k)   Vtde  aHt€,  note  (/)»  p  655. 
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It  is  quite  as  unnecessary,  in  the  present  case,  to  eon* 
sider  whether  or  not  his  Lordship's  opinion  respecting 
those  special  circumstances  is  well  founded,  as  it  was 
for  hiui  in  that  case  to  consider  the  consequences  of  a 
mere  consent  to  be  on  the  provisional  committee ;  be- 
cause the  circumstances  of  payment,  or  of  joining  in 
any  order  to  a  managing  committee,  are  here  wholly 
wanting.  I  may,  however,  observe  that  the  mere  fact 
of  payment,  on  which  the  decision  in  Besley*s  Case 
mainly  turns,  seems  not  sufficient  of  itself  to  raise  either 
a  legal  or  an  equitable  liability.  A  man  might  submit 
to  pay  a  certain  sum,  and  refuse  to  pay  more;  he 
might  submit  for  peace  sake,  and  also  to  avoid  trouble 
and  contention  ;  he  might  even  admit  he  was  properly 
charged  to  a  certain  amount,  in  consequence  of  his 
having  concurred  in  an  order  respecting  a  certain  small 
expenditure,  while  he  denied  his  liability  ultra,  and 
denied  his  general  liability  altogether.  But  into  this  it 
is  unnecessary  to  enter,  because  the  question  now  be- 
fore us  is  relieved  from  the  embarrassment  of  all  such 
special  circumstances, — to  which  I  must  add  that  I 
have  consulted  with  my  noble  and  learned  friend  who 
gave  that  judgment,  and  I  find  two  things  from  him 
distinctly ;  first  of  all,  that  he  did  not  consider  that 
case  to  be  inconsistent  at  all  with  the  non-liability  at 
law  laid  down  in  the  two  Exchequer  Cases,  and  subse- 
quently in  the  Common  Pleas  and  Queen's  Bench  cases, 
for  that  he  decided  it  upon  circumstances  which  did  not 
occur  in  those  cases ;  and,  secondly y  that  he  utterly  dis- 
sents, as  I  do,  from  the  doctrine  of  the  legal  liability 
being  no  test  or  measure  of  the  equitable  liability, 
or  the  general  liability  upon  the  whole,  so  to  speak ; 
and  why  do  I  say  this  ?  Because  his  Lordship  expressly 
says,   '^  iluwl    thoise    special    circumstances    occurred 
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in  the  cases  at  lanr,  and  had  those  cases  at  law  decided 
against  the  liability  at  law^  I  should  not  so  have  decided 
Besley'^  Case."  I  reckon  that  to  be  a  most  important 
circumstance,  and  therefore  I  felt  myself  authorised, 
and  indeed  bound,  to  state  it  openly  as  the  opinion  of  his 
Lordship.  I  have  been  favoured  with  his  Liordship's 
own  note  upon  the  subject.  Therefore,  my  Lords,  do 
aid  whatever  is  derived  from  Basley's  case,  in  any  way 
in  which  it  can  be  regarded, — to  which  it  is  fit  I  should 
add  that  the  case  itself  is  appealed  from,  and  it  is  ap* 
pointed  to  be  reheard  by  the  Lord  Chancellor,  who  has 
since  succeeded  Lord  Cottenham, 

But  tl)e  appellant  contends  that  a  party  joining 
others  in  an  adventure  or  other  concern,  may  become 
liable  in  equity  to  them^  though  not  liable  at  law  either 
to  them  or  to  third  parties.  Here  we  must  distinguish  as 
to  the  capacity  in  which  such  a  liability  is  alleged  to  be 
incurred.  In  the  present  case  there  is  no  partnership. 
All  authorities  hold  that  such  an  association  is  not  a 
partnership ;  fValstab  v.  Spottiswoode  (/)  and  Reynetl 
V.  Lewis  {m)y  so  often  referred  to,  lay  this  down  in  ex- 
press terms.  No  such  partnership  is  made  betweea 
the  provisional  committee-men  and  the  managing  com- 
mittee, nor  is  any  such  connection  seriously  contended 
for  in  the  argument  of  counsel  here.  They  rather  put 
it  as  an  implied  authority  of  principal  to  agent,  as  an 
authority  given  to  contract  for  the  party,  and  to  pled«yc 
his  credit.  But  if  so,  there  is  no  question  of  equitable, 
as  distinguished  from  legal,  liability  ;  for  if  there  is  anv 
such  authority  by  implication,  the  principal  is  bound 
at  law,  and  the  exception  so  often  referred  to  in  the  two 
Exchequer  cases,  that  the  provisional  committee-man  is 


(/)   15  Mec.  &  \V.  ;>0I. 


(i/i)  [d.  .517. 
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not  liable  unless  he  has  authorised  the  committee  or 
its  servants  to  pledge  his  credit,  either  expressly  or  im- 
pliedly,  points  to  no  equitable  liability,  but  to  a  liability 
strictly  and  rigorously  legal. 

It  is  difficult  then  to  apprehend  how  the  appellant 
can  object  to  the  doctrine  laid  down,  in  giving  the  judg- 
ment appealed  against,  that  the  legal  liability  of  the 
party  is  the  measure  of  his  equitable  liability.  I  can 
see  no  other  measure ;  I  can  perceive  no  other  ground 
of  that  equitable  liability.  The  proposition  is  repeat- 
edly urged  that,  a  party  may  be  bound  in  equity  who 
is  not  bound  in  law ; — no  question  he  may,  but  this  is 
a  very  unfruitful  position,  unless  you  shew  some  equi- 
table obligation  in  the  case  under  consideration,  the 
legal  liability  being  clearly  gone  by  force  of  the  de- 
cided cases  at  law. 

Much  confusion  is  imported  into  the  argument,  by 
the  reference  to  contributions,  as  a  relief  worked  out 
by  proceedings  in  Courts  of  £quity.  But  the  case  is 
this  ;  a  right  to  relief  by  way  of  contribution  exists  at 
law ;  but  it  is  so  cumbrous,  and  liable  to  so  much  dif- 
ficulty in  working  it  out,  and  the  Courts  of  Law  are  so 
entirely  incapable  of  dealing  with  many  matters  which 
are  likely  to  occur  in  all  such  cases,  that  equity  is  re- 
sorted to  for  convenience  ;  yet  it  is  not  only  not  easy, 
it  is  not  possible  to  figure  a  case  in  which  equity  will 
give  contribution,  unless  against  one  who  was  legally 
liable  to  that  which  the  complaining  party  has  been 
sued  for,  and  has  lost.  Take  the  old  writ  of  contribu- 
tion,— de  contributioiie  facienday—tis  by  one  copartner 
against  his  companions  in  respect  of  expense  incurred 
by  suit  or  admission  in  the  Lord's  Court,  or  by  tenants 
in  common  of  a  mill^  which  both  arc  bound  to  repair, 
and  one  repairing  it,  when  fallen  to  decay,  has  the  writ 
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1850.         against  his  copartner  for  bis  share  of  the  ezpence. 
NoRRis       Here  the  writ  expressly  sets  forth  the  common  liabilityi 
and  that  because  one  has  done  the  act,  he  may  sue  the 
other  for  his  proportion  to  relieve  him ;  Fltzherberfs 
Natura  Brevium,  p.  162.    Nor  can  it  make  any  differ- 
ence whether  the  common  liability  is  legal  or  equita^ 
ble.     If  two  jointly  contract  to  do  a  tilings  and  one  d 
it,  he  may  have  contribution  agsdnst  the  other*    In 
deed  were  one  sued  in  equity  for  specific  performan 
both  must  be  made  parties,  but  then  both  are  liad>l& 
and  if  one  does  the  thing  without  any  suit,  he  has  hS: 
relief  against  the  other,  in  respect  of  both  being  liable^  j 
and  equally  liable.     For  observe,  in  this  case  there  is  a 
legal  liability,  inasmuch  as  each  may  be  sued  at  lair 
for  breach  of  contract ;  for  specific  performance,  no 
doubt,  he  cannot  be  sued  at  law,  but  for  breach  of  con- 
tract he  may.     The  case  was  ingeniously  put  in  the 
argument  here,  of  a  joint  or  common  adventure,  as  of 
a  voyage  in  which  one  agrees  to  find  the  ship,  another 
the  cargo,  and  a  third  the  stores,  and  the  ship-owner 
recovers  the  price  of  the  ship   against  the  one  who 
purchased  it;   then,  it  is   said,  the  others  are  liable 
for  their  share,  unless  e^ch  furnished  his  quota  to  the 
common  adventure,  the  one  the  stores,  the  other  the 
cargo.     If  they  are  so  liable  in  respect  of  the  price  re- 
covered by  the  ship-owner,  it  can  only  be  because  they 
have  made  themselves  liable  to  their  companions  by  an 
express  contract  to  pay  unless  they  furnish  their  juo/^y 
or  by  an  implied  contract  to  the  same  effect,  and  tbui 
they  are  legally  liable  for  breach  of  that  contract,  or 
they  may  be  compelled  in  equity  to  perform  it. 

In  no  view  which  I  have  been  able  to  take  of  thi< 
case  can  I  perceive  the  least  ground  on  which  an  equi^ 
can  be  raised  as  between  the  provisional  committee* oi^ 
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and  the  rest  of  the  committee  or  their  officers,  uncon- 
nected with  and  independently  of  the  legal  liability  of 
that  party,  as  having,  either  expressly  or  by  implica- 
tion, authorised  his  companions  or  their  officers  to 
pledge  his  credit  with  strangers.  The  law  has  been 
laid  down  by  all  the  courts,  and  it  negatives  any  such 
authority,  express  or  implied,  in  a  case  where  no  fact 
exists  save  only  that  of  a  consent  to  be  on  the  pro- 
visional committee. 

Therefore,  my  I^rds,  in  my  opinion  the  respondent 
is  not  a  contributory  within  the  Acts,  and  he  ought  not 
to  be  put  on  the  list  by  the  Master.  The  Lords  Com- 
missioners have  accordingly,  in  my  opinion,  decided 
right  in  reversing  the  order  of  the  Vice-Chancellor,  and 
directing  the  respondent's  name  to  be  expunged ;  and  I 
therefore  advise  your  Lordships  that  the  judgment 
complained  of  should  be  affirmed,  with  costs. 


1850. 

NORRIS 
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It  was  accordingly  "  ordered  and  adjudged,  that  the  appeal 
be  dismissed,  and  that  the  order  of  the  15th  of  July,  1850, 
therein  complained  of,  be  affirmed ;  and  tliat  the  appellant 
pay  to  the  respondent  the  costs  incurred  in  respect  of  the 
appeal,  the  amount  thereof  to  be  certified  by  the  Clerk 
Assistant.*' 
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a  till  V, 


Joint  Stock 

Companies, 

Winding-up 

Acts, 

ProtMonal 

Committee, 

Acceptance  of 

shares. 

Contributory, 


In  the  Matter  of  the  Joint  Stock  Compamks  VVini 
iNG-up  Acts,  1848  and  1849;  and  of  the  Dirk( 
Birmingham^  Oxford,  Rkadino,  ani>  Bkigiitc 
Railway  Company. 


Jamks  IIutton,  Official  Manager 

JaMKS  Ul'FlLL 


AppellaiU, 
Responden 


If  a  person  whose  name  is  on  the  Provisional  Committee  of 

Joint-Stock  Company,    provisionally  registered,  "accept 

shares  in  the  Company,  although  he  does  not  pay  the  d< 

posits,  he  is  a  contributory  within  the  Winding-up  Acts. 

l/^.'s  name  was  on  the  list  of  tlie  Provisional  Committee  cci 

tained  in  a  publishe;!  prospectus  of  a  Railway  Compani 

provisionally  registered,  and,  in  answer  to  a  letter  from  tb 

secretary,  informing  him  that  the  committee  of  maua*^ 

mcnt  had  apportioned  one  hundred  shares  in  the  compan 

to  each   Provisional  Committee*man.  and  desiring    to  h 

informed  whether  he  would  take  them  ;  he  wrote  a  lettc 

saying.  **  I  accept  the  one  hundred  shares  allotted  me/ 

The  secretary  afterwards  sent  him  a  letter  of  allotmea 

*•  not  transfcrrable,"  stating  that  the  committee  of  manage 

ment  had  allotted  to  him  one  hundred  shares,  and  request 

ing  him  to  pay  the  deposits  thereon  into  erne  of  the  Coin 

pany's  Banks  on  or  before  a  certain  day,  "or  the  allotmeo 

would  be  null  and  void."     (7.  paid  no  deposits,  and  did  n 

other  act  in  connection  with  the  company.     The  undei 

taking,  having  failed  for  want  of  capital,  was  abandoned  : 

Hkld,  that  the  first  two  letters  formed  a  complete  contract 

exclusive  of  the  third  ;  and   that   U.  was  a  contributor 

within  the  Winding-up  Acts,  1848  and  1849. 


In  the  year  1845  a  company  was  formed  for  the  pur 
pose  of  constructing  a  railway  from  Bir^nivgham  t 
Oxfordj  and  thence  to  Reading  and  Brighton^  for  th 
conveyance  thereon  of  goods  and  passengers,  and  wa 
provisionally  registered,  pursuant  to  the  provisions  c 
the  Act  7  &  S  V\ct.^  c.  110,  by  the  above  name,  i 
prospectus  was  printed,  and  published,  containing  th 
iK'.mrs  of  divers  persons,  including  the  respondent  a 
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forming  the  provisional  committee  of  the  company ;  it         ^^^• 
also  contained  a  statement  of  the  objects  of  the  com-       Hutton 

mm 

pany,  and  that  the  capital  was  to  be  2,000,000/.,  to  be      Upf/ll. 
niised  by  the  issue  of  80,000  shares  of  25/.  each. 

A  meeting  of  the  Company  was  held  the  8th  October y 
at  which  there  were  present  twenty-four  members,  but 
not  the  respondent ;  and  a  resolution  was  passed  to  the 
effect  that  fourteen  gentlemen  (who  were  named,  [but 
did  not  include  the  respondent),  be  appointed  a  com- 
mittee of  management.  A  larger  number  was  at  the 
same  time  appointed  to  be  on  the  provisional  com« 
mittce,  and  the  respondent  was  named  among  them. 
Engineers  and  solicitors  to  the  company  were  also  ap- 
pointed ;  and  it  was,  among  other  things,  resolved, 
*'  that  until  an  Act  of  Parliament  shall  be  obtained,  the 
affairs  of  the  Company  shall  be  under  the  control  of 
the  managing  directors,  to  whom  power  is  given  to 
allot  shares,  and  to  apply  the  funds  of  the  Company 
in  payment  of  all  expences  incurred  in  its  formation, 
and  in  the  preparation  of  plans  and  sections  to  be  sub- 
mitted to  Parliament.^* 

On  the  next  day  a  meeting  of  the  managing  commit- 
tee was  held,  ten  out  of  the  fourteen  attending,  and  it 
was,  among  other  things,  resolved,  ^'  that  the  provi- 
sional committee  have  one  hundred  shares  each ; 
that  Messrs.  Nias  and  JoneSy  the  projectors  of  the 
Company,  be  paid  2000/.  for  reinbursement  of  their  ex- 
pences up  to  the  issuing  of  the  prospectus,  provided  the 
parliamentary  deposits  be  paid ;  that  they  and  the  soli- 
citors, and  the  secretary  (then  appointed)  and  the  ma- 
naging committee,  have  allotments  of  shares  5'^  (the 
amount  was  specified).  At  subsequent  meetings  of 
the  managing  committee  it  was  resolved,  that  applica- 
tion be  made  to  a  London  Bank  for  a  loan  of  2(XX)/., 
until  the  deposits  be  paid.  2  y 
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On  the  10th  of  October^  the  secretary  of  the  Cobh 
pany  sent  a  circular  letter  to  each  member  of  the  pro- 
visional coipmittee,  and  amongst  others  to  the  respon- 
dent^ informing  him  that  one  hundred  shares  in  tbf 
company  had  been  apportioned  to  each  member  of 
the  provisional  committee^  and  desiring  to  knov 
whether  he  would  accept  the  same,  or  any  and  whit 
number  thereof.  The  respondent,  in  reply,  wrote  to 
the  secretary  a  letter  on  the  14th,  saying,  ^^  I  accept  the 
one  hundred  shares  allotted  to  me,  in  the  direct  J3tr- 
minghamy  &c..  Company. — James  Upfilly  P.  C/^ 

The  committee  of  management  allotted  to  the  res- 
pondent one  hundred  shares,  and  on  the  18th  of  October j 
1845,  the  secretary  sent  him  a  letter,  informing  him  that 
the  said  shares  had  been  allotted  to  him,  and  requesting 
him   "to  pay  the   deposit  of   2/.  12«.  6rf.   per  share 
(263/.  10^.)  into  one  of  the  banks  undermentioned,  on 
or  before  the  24th  of  October ,  1845,  or  this  allotment 
will  be  null  and  void,"  adding  that  this  letter  would  be 
exchanged  for  scrip  upon  producing  it,  wuth  the  Bankers' 
receipt,  at  the  offices  of  the  Company,  and  executing 
the  parliamentary  contract  and  subscribers'  agreement 
The  respondent  did  not  attend  any   meeting  of  the 
provisional     committee,    or   committee    of     manage- 
ment, nor  pay  the  deposit  of  2/.  12*.  6d,  per  share,  or 
any  part  of  it,  on  the  one  hundred  shares^    nor  exe- 
cute the  said  contract  or  agreement. 

Of  76,630  shares  that  were  allotted,  the  deposit! 
were  paid  on  4,295  only  ;  and  it  therefore  becoming 
impossible  to  proceed  with  the  undertaking,  it  wa 
abandoned.  The  committee  of  management,  collec* 
tively  and  individually,  paid  large  sums  of  money  onac 
count  of  debts  contracted  by  them  in  the  prosecutioi 
of  the  undertaking,  and  other  debts  of  the  Compan' 
still  remained  unpaid. 
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In  December  1849  an  order  was  made  by  the  Vice- 
Chancellor  of  England^  on  the  petition  of  Stopford 
Thomas  Jones,  (who  was  one  of  the  projectors  of  the 
Company,  and  also  of  the  committee  of  management,) 
for  the  dissolution  and  winding  up  of  the  said  Com- 
pany,  under  the  Joint-Stock  Companies  Winding-up 
Acts,  1848  and  1849. 

IViUiam  Brougham^  Esq.,  the  Master  to  whom  the 
order  was  referred,  appointed  the  appellant  official 
manager  of  the  Company,  pursuant  to  the  provisions  of 
the  said  Acts.  The  appellant,  as  such  manager,  made 
out  from  the  books  of  the  Company  a  list  of  the  contri- 
butories  for  the  Master,  and  included  the  name  of  the 
respondent,  ^^  as  a  member  of  the  provisional  committee 
who  has  accepted  his  shares.^^ 

The  Master,  in  settling  the  list,  was  attended  by 
counsel  for  the  appellant,  and  by  his  certificate,  dated 
the  24th  of  July,  1350,  he  statrd  that  the  minute-book 
of  the  Company,  the  said  circular  letter  of  the  10th  of 
October  from  the  secretary  to  the  respondent,  his  letter 
of  the  14th  of  October  in  answer  to  the  sccretarj^,  the 
allotment-book  of  the  Company,  the  said  letter  of  allot- 
ment of  the  18th  of  October  from  the  secretary  to  the 
respondent,  having  been  produced  and  read  before  him, 
and  also  the  viva  voce  examination  of  the  secretary  in 
reference  to  another  case, — he  had  included  the  respon- 
dent in  the  list  as  a  contributory  in  respect  of  one  hun- 
dred shares  of  25/.  each. 

Vice-Chancellor  Knight  Bruce,  on  hearing  a  motion 
made  on  the  same  day  on  behalf  of  the  respondent,  by 
way  of  appeal  from  the  Master^s  certificate,  ordered 
that  the  respondent's  name  should  be  excluded  from 
the  list  of  contributories,  and  that  the  appellant  should 
pay  the  respondent's  costs  of  attending  before  the 
Master,  and  of  that  application.  2  y  2 
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1850.  That  order  was  the  subject  of  the  present  appeal 

Mr.  Bethell  and  Mr.  Roxburgh  for  the  appellant;  : 


IIUTTON 
V. 


tJpFiLL.  Thig  case  differs  in  some  respects  from  CottUfs 

There  is  here  a  published  prospectus,  with  a  list  of  t;lu 
provisional  committee,  in  which  appears  the  name  ci 
the  respondent.     There  is  also  his  answer  to  a  letter 
from  the  secretary  of  the  Company,  informing  him 
that  one  hundred  shares  in  the  Company  were  appor- 
tioned to  each  member  of  the  provisional  committee^ 
and  requesting  to  be  informed  whether  he  would  take 
that  or  a  less  number.    The  respondent,    by  letter, 
answers   that    he    accepts   the    one    hundred    shares 
allotted  to  him.    These  two  letters  constitute  a  complete 
contract,  so  that  Mr.  Upfill  is  not  only  a  provisioiial 
committee-man,  but  has  also  an  allotment  of  sliares^ 
and  accepts  them.      It  may,  however,  be  argued  here, 
as  it  was  in  the  Court  below,  that  another  letter  fro© 
the  sccretarj'  imported  new  terms  into  the  contract. 
In  that  letter,  dated  the  18th  of  October^  and  headed, 
'^  Letter  of  allotment :  not  transferrable,*^  the  secretary 
writes  that  the  committee  of  management  had  allotted 
one  hundred  shares  to   the  respondent,  and  he  wa« 
directed    to    request    him     to     pay    the    deposit  » 
2/.   12^.  6rf.  per   share   into   one   of   the   Company*" 
Banks,  "on  or  before  the  24th   of  October y  or  tU^ 
allottment  vnll  be  null  and  void.^^      The  respondent 
contends  that  these  terms  introduced  a  condition  into 
the  former  contract,  and  left  to  him  an  option  to  take 
the  shares  or  not.     The  authority  for  that  argument 
is  the  case  of  Duke  v.  Andrews  (a),  which  was  anacti* 
of  assumpsit  for  deposits  on  shares,  for  which  the  de- 
fendant had  applied  in  the  usual  form,  undertaking  W^ 
accept  so  many  or  a  less  number,  and  to  pay  ** 

(a)  5  Railway  Cas.  496 ;  S.  C.  2  Exch.  Rep.  290. 
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deposits^  &c.     A  letter  of  allotment  of  sixty  shares  was         If^O. 
sent  to  him,  headed  '^ not  transferrable/^  The  Court  of      Hltton 
Exchequer  held  that  these  words  were  part  of  the       UiJiLb 
answer  to  the  application  for  shares ;  that  the  applica- 
tion was  absolute,  and  the  acceptance  of  it  was  condi- 
tional.     Baron  Parke,    giving  the  judgment    of  the 
Court,  says,  "  We  think  there  is  no  binding  contract ; 
the  defendantmakes  an  absolute  proposal;  but  theaccep- 
tance  in  the  letter  of  allotment  is  conditional;  it  contains 
a  qualification  that  the  contract  is  not  to  be  transfer- 
rable/^    That  case  is  clearly  distinguishable  from  this; 
for  here  the  first  proposal  came  from  the  committee, 
by  allotting  shares  to  the  respondent;  and  there  is  an  un- 
qualified acceptance  of  them  by  the  respondent.      It 
is  further  to  be  observed,  that  the  condition  of  '^  not 
transferrable'^  is  not  annexed  to  the  shares,  but  to 
the  letter  of  allotment. 

All  the  arguments  and  authorities  which  have 
been  urged  in  Cottiers  case  are  applicable  to  Up- 
^IPs  position  of  provisional  committee-man.  The  cases 
at  law  against  the  liability  of  persons  in  that  position 
were  actions  by  third  parties,  not  members  of  the  Com- 
panies, and  are  not  applicable  here,  where  the  liability 
sought  to  be  established  is  an  equitable  liability  of  one 
member  of  the  committee  to  the  other  members  to  con- 
tribute towards  payment  of  their  common  debts.  In 
Besley^s  case  (ft)  Lord  Cottenham  said  ^^he  incurred  liabi- 
lity by  permitting  his  name  to  appear  as  a  provisional 
committee-man,  there  being  a  body  elected  by  that 
committee  who  were  incurring  expenses  necessarily 
incidental  to  the  commencement  of  such  proceedings, 
holding  himself  out  as  a  member  of  that  body,  the  pro- 
visional committee,  under  whose  direction  the  managing 

(Jb)  Vide  ante,  note  p.  63 G. 
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committee  was  acting/^  The  cvLses  Ear  parte  3f organ 

Ex  parte  Lord  Mansfield  (il)y  and  Parfairy**  case  (c),  c 

trasted  with  the  cases  at  law  of  Fox  v.  Clifton  {/)j  Pi 

ford  V.  Davis  (^),  and  Wontner  v.  Shairp  {h)y  illust 

the  distinction  between  liability  at  law  and  liabilit 

equity.  It  appears  that  Parbury  was  held  to  be  a  coi 

butory^  though  IVontnery  in  the  same  position^  was 

clared  entitled  to  receive  back  his  deposits.     The  c 

at  law^  being  mostly  actions  brought  by  tradesmen 

others,  strangers  to  the  Companies,  against  meml 

of  the  Companies,  were  not  applicable  to  the  Wi 

ing-up  Acts,  the  object  of  which  was   to  settle 

equities  between  the  members  of  the  Companies  th 

selves.     This  respondent,  by  becoming  a  membe 

the   provisional  committee,  and  further  by  accep 

shares  in  this  Company,  became  a  member  of  the  C 

pany,  and  was  therefore  liable,  within  the  provisioi 

the  Winding-up  Acts,  to  contribute  proportional!] 

wards  payment  of  the  debts  and  liabilities  of  the  C 

pany.     It  is,  upon  these  grounds,  submitted  thai 

Vice-Chancellor^s  order  ought  to  be  reversed.     It 

extremely  desirable  to  have  an  early  decision,  as  1 

were  no  less  than  8000  cases  in  the  Masters'  o: 

depending  on  the  result  of  this  case. 


Mr.  IV.  T.S.Dauiel  for  the  respondent.— The  que 
in  the  appeal  was  of  the  greatest  moment;  there  wai 
tainly  a  great  number  of  cases  pending  in  the  Mai 
offices.  Different  Masters  entertained  dilTerent  opii 


(c)  1    HaU   &  T.  320,  and 
1  Mac.  &  G.  225. 

(d)  1  HaU  &  T.  3  7,  and  1 
1  Mac.  &  G.  57. 


(e)  3  DeGex  &  S.  4^. 
(/;  6  Bingh.  776. 
(g)  5  Mce.  &  W.  2. 
(h)  4  RaUw.  Gas.  542 
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and  all  were  anxious  for  a  leading  case.  None  of  the 
parties  whom  he  represented  wished  for  delay  ;  on  the 
contrary,  they  all  desired  an  early  decision,  and  with 
that  view  these  appeals  were  brought  up  by  arrangement 
and  consent,  but  they  all  desired  that  the  decision  should 
be  most  carefully  considered ;  and  as  the  House  could 
not  have  the  benefit  of  the  presence  of  the  Judges, 
he  was  instructed  most  respectfully  to  state  that  an 
application  was  intended  to  be  made  to  request  the 
Lord  Chancellor  to  attend— 

Lord  Brougham  said  he  had  the  greatest  respect  for 
his  noble  and  learned  friend,  the  Lord  Chancellor.  He 
had  just  taken  his  seat  in  the  Court  of  Chancery,  and 
was  not  yet  much  conversant  with  those  cases.  Were 
he,  however,  to  attend,  he  would  be  here  like  any  other 
peer.  It  was  not  proper  that  a  suitor  here  should 
solicit  the  attendance  of  any  peer.  If  the  parties  did 
not  wish  for  delay,  then  their  objection  was  that  only  one 
Law  Lord  \vas  present.  That  was  not  new ;  for  he  him- 
self, when  he  held  the  Great  Seal,  and  also  after  resign- 
ing it,  often  was  the  only  Law  Lord  present  to  hear  ap- 
peals. That  had  happened  frequently  before  his  time ; 
and  it  was  well  known  that  Lord  Giffard  was  specially 
appointed  in  1824  to  hear  appeals  then  in  arrear,  and 
Sir  John  Leach  was  appointed  after  him. 
Mr.  Daniel  then  proceeded  : 

The  argument  used  to  establish  Mr.  UpfilPs  liability  as 
a  contributory  under  the  Winding-up  Acts  is  twofold. 
First,  it  is  said  that  he  is  liable  by  the  sole  fact  of  his 
being  a  provisional  committee-man,  and  on  that  point  the 
argument  is  the  same  as  in  Cottiers  case ;  secondly,  it 
is  ssud  his  liability  arises  from  the  alleged  acceptance 
of  shares  in  the  Company.  There  is  certainly  a  pros- 
pectus in  which  his  name  appears  on  the  provisional 
committee ;  but  there  is  no  evidence  that  he  ever  saw  i^ 
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I860.        or  authorized  the  insertion  of  his  name.     In  Cottle^ i 
HuTTON      case  it  was  shown^  by  his  own  letter^  that  he  consented 

Uppill  ^  "^  P^^  ^^  *^^  provisional  committee.  There  ij 
nothing  to  connect  Mr.  UpfiU  with  the  prospectuf 
produced  in  this  case^  or  with  the  contents  of  it.  Then 
is  an  extract  from  the  minute-book  of  the  proceed- 
ings of  the  Company^  on  the  8th  of  October,  with  the 
names  of  the  persons  who  were  present ;  but  the  name 
of  C^U  does  not  appear  there.  It  appears  that  at  thai 
meeting  a  provisional  committee  and  a  committee  of  ma- 
nagement were  nominated^  and  UpJUPs  name  is  put  or 
the  former  in  his  absence^and^it  may  be  assumed^  without 
his  consent^  as  noevidenceof  consent  is  given.  It  appean 
also  that^  at  the  same  meetings  a  resolution  was  passec 
that  until  an  Act  of  Parliament  should  be  obtained,  th< 
affairs  of  the  Ck)mpany  should  be  under  the  control  o 
the  managing  directors^  to  whom  power  was  given  U 
allot  the  shares^  and  to  apply  the  funds  of  the  Con^ 
pony  in  payment  of  all  the  expences  incurred  in  its  for- 
mation. No  Act  of  Parliament  was  obtained^  so  tha) 
the  committee  of  management  had  no  power  to  incui 
debts^  but  were  to  pay  all  expences  out  of  the  Com- 
pany's funds.  [Lord  Brougham. — How  were  the  fundf 
to  be  got  ?]  From  deposits  on  shares,  and  until  the 
deposits  were  paid,  a  loan  was  to  be  obtained  {ix>m  h 
London  bank,  to  meet  current  expences  ;  there  was  i 
resolution  of  the  managing  committee  to  that  effect. 
That  no  debts  and  no  personal  liability  were  to  be  in- 
curred ;  but  that  all  payments  were  to  be  made  out  o1 
deposits,  appears  further  from  a  resolution  of  the  9tl 
of  October,  "  that  the  projectors,  Messrs.  Nicis  anc 
JoneSy  be  paid  2000/.  for  reimbursement  of  their  ex 
pences,  &c.  provided  the  parliamentary  deposits  be  paid} 
It  was  then  also  resolved,  that  the  said  projectors,  th 
secretary,  the  solicitor,  the  provisional  and  maiiagin 
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committees  should  have   allottmcnts  of   shares;   and         I860, 
at  a  meeting  on  the  21st  of  October,  JoneSy  one  of  the       Hutton 
projectors,  and  now  the  petitioner  for  the  winding-up      Upp,'n, 
of  the  Company,  was  added  to  the  committee  of   ma- 
nagement.    All  the  resolutions  and  proceedings  of  the 
Company  shewed  a  manifest  intention  to  discharge  the 
provisional  committee,  and  exempt  them  from  all  lia- 
bility from  the  time  that  the  committee  of  management 
was  appointed. 

The  only  question  therefore  is,  whether  the  respon- 
dent's  letter  of  acceptance  of  shares  made  him  liable 
within  the  Winding-up  Acts?  The  acceptance  of 
shares  in  answer  to  a  circular,  does  not  imply  ^^  taking 
shares.^'  The  distinction  is  noticed  by  the  Vice- 
Cancellor  in  Bell  v.  Lord  Mexborough  (a).  Mr.  Upfill 
did  not  take  any  shares  ;  he  did  no  act  in  relation  to 
the  project ;  in  no  sense  could  he  be  made  liable  at  law 
for  any  thing  done  by  the  Company  or  its  managers. 

The  proposition  that  there  is  an  equitable  liability, 
where  there  is  no  liability  at  law,  is  an  assertion 
without  authority.  There  is  no  such  thing  as  equi- 
table, distinct  from  legal,  liability;  there  may  be  a 
liability  at  law  which  equity  only  can  enforce  ;  but  equity 
does  not  create  the  liability.  Mr.  Baron  Ro\fey  in  giving 
the  judgment  of  the  Lords  Commissioners  in  Cottle't 
case, — a  judgment  which  is  conclusive  on  the  first  part  of 
this  case,—  &tiys,(bj  ^^AU  that  a  person  does  by  becoming 
a  member  of  a  provisional  committee  is  to  signify  his 
approbation  of  the  scheme,  and  to  engage  that  he  will 
concur  with  the  others  in  such  acts  as  he  may  approve 
of  and  think  conducive  to  the  objects  in  view.  If, 
indeed,  he  expressly  or  impliedly  give  authority  to  any 
one  or  more  of  the  conmiittee  to  act  for  him,  then  what* 
ever  is  done  in  pursuance  of  that  authority  is  of  course 
(a)  5  Railw.  Ca8.  p.  1G2.         (6)  Vide  svpra,  n.  p^  653. 
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1850.  obligatory  on  him/*  ^'  But  the  result  of  the  cases  al 
HuTTON  l^w^  to  which  we  have  been,  referred^  is  that  the  mere 
Upfill.  ^^^  ^^  becoming  a  member  of  a  provisional  committee^ 
gives  no  authority  whatever  to  any  one.  It  was  indeed 
argued  before  us^  that  although  a  person  by  being  om 
the  provisional  committee^  does  not  make  himself  liable 
to  third  persons  for  dealings  between  them  and  other 
members  of  the  committee^  yet  that  he  does  become 
liable  as  between  himself  and  such  other  members^  to 
contribute  rateably  in  respect  of  their  outlay.  But  this 
is  an  entire  fallacy.  The  obligation  to  contribute  is  a 
legal  obligation,  and  may  be  enforced  by  action  ai  lam, 
though  often  more  conveniently  in  eqtuty/* 

The  contract  in  this  case,  if  contract  at  ali^  was  not 
closed  by  the  respondent's  letter  of  acceptance  of  shares. 
The  secretary's  subsequent  letter  was  an  essential  part 
of  the  contract;  affixing  conditions  to  the  allotment 
of  shares  intimated  by  his  first  letter^  and  thereby  giv- 
ing the  respondent  an  option  to  take  the  shares  or  not. 
His  choice  of  the  latter  alternative  was^  in  the  argument 
in  some  of  those  cascs^  assimilated  to  a  covenant  in  a  lease 
for  payment  of  rents^  and  other  acts,  of  the  non -perfor- 
mance of  which  the  lessee  could  not  be  allowed  to  take 
advantage,  in  order  to  put  an  end  to  the  lease.  There 
was  no  similitude,  and  therefore  no  parity  of  reasonings 
between  the  two  cases.  The  letter  also  stated  that  the 
allotment  of  shares  was  not  transferrable,  a  condition 
which  would  at  law  dissolve  the  contract,  arising  out 
of  the  previous  letters  ;  Duke  v.  Andrews  (c). 

The  respondent  did  not  take  any  notice  of  the  secre- 
tary's second  letter ;  he  paid  no  deposits ;  signed  no 
parliamentary  or  subscribers'  contract ;  no  one  sigrned 
them,  because  the  project  was  abapdoned  for  want  of 
deposits.  If  the  respondent  had  paid  the  deposits,  there 
(c)  5  Railw.  Gas.  496  ;  2  Ezch.  Rep.  290. 
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is  no  doubt  that  at  law  he  might  recover  them  back 
from  the  committee  of  management ;  Waist ab  v.  Spot- 
iiswoode  {a),  Wontner  v.  Shairp  (b)y  Bell  v.  Lord  Mex- 
borough  [c).  How  then  could  a  Court  of  Equity^  as 
Lord  Cottenham  said  in  Belly.  Lord  Mexboroughj  com- 
pel him  to  contribute  what  a  court  of  law  would  enable 
him  to  recover  back  ? 

The  Winding-up  Acts  apply  to  three  classes  of  com- 
panies^  firsts   trading  companies   completely  formed  ; 
second^  companies  completely  formed,  but  which  have 
not  traded;  and  third,  companies  not  completely  formed, 
and  which  have  not  traded  or  done  any  business.  To  this 
last  class  the  appellants  would  apply  decisions  which  were 
pronounced  in  respect  to  the  two  former,  as  Morgan^s 
Case  (d)^  which  belongs  to  the  first  class,  and  is  of  the 
very  highest  authority,  but  not  applicable  to  the  present 
case.     The  question  in  it  was,  not  whether  Afor^an'was 
a  shareholder,  but  whether,  having  been  a  shareholder 
in   an  established  trading  company,  he  assigned  his 
shares  so  effectually  as  to  be  relieved  from  subsequent 
responsibilities.      The  Court   held   that   he   had   not 
ceased  to  be  a  member  of  the  Company,  and  he  was 
therefore  held  to  be  a  contributory.     Lord  Mansfield's 
Case  (e)  belongs  to  the  second  class.     He  had  applied 
for  and  received  shares  in  the  Universal  Salvage  Com- 
pany, completely  registered,  and  he  paid  the  deposits. 
He  refused  to  pay  further  calls,  on  the  ground  that  the 
terms  of  the  prospectus,  on  the  faith  of  which  he  had 
taken  the  shares,  were  not  carried  out.     He  was  held 
liable   to  contribute.     The  principle  of  the   decision 
in  Beresford's  Case  (f)y  was  applicable  to  the  second 

(fl)   15  Mee.  &  W.  489.  {e)  2  Mac.  &  G.  57  ;   1  Hall 

(h)  4  Railw.  Ca?.  51-2.  &  T.  .')73. 

(c)  5  Kailw.  Cm.  1  \d.  (f)  3   De   Oex  &  S.  173 ; 

((0  1    Mac.   &  G.  225;  2   Mac.    &   G.    197;   and  2 

*    IbU&T.  320.  H^&T.  :588. 
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that  made  the  respondent  a  contributory.  It  was  n 
cessary  to  take  some  time  to  consider  the  authoriU 
on  this  last  pointy  and  he  would  take  an  opportuni 
of  conferring  with  one  or  two  more  of  his  noble 
learned  friends. 


Lord  Brougham : 

In  this  case  there  is,  to  a  certmn  extent,  a  similari-f: 
with  the  case  just  disposed  of  (a).     It  is  clear  that 
respondent  knew  his  name  had  been  put  upon  the  p: 
visional  committee;  because,  in  his  correspondence  witli 
that  committee,  he  added  to  his  signature  the  initial  let- 
ters P.  C.     So  far  the  two  cases  are  identical,  and,  were 
there  nothing  more,  this  must  have  followed  the  fate  af 
the  last  case.    But  besides  his  name  being  put,  with  hia 
knowlege  and  consent,  on  the  committee,  he  was  found 
by  the  Master  to  have  accepted  his  shares  (meaning  of 
stock,  and  as  a  provisional  committee-man),  and  upon 
this  ground  he  was  held  to  be  a  contributor\\     Upon 
appeal,  the  Vice-Chancellor  Knight  Bruce  reversed  the 
Master^s  order,  and  directed  the  name  to  be  struck 
out.     This  order  of  his  Honour  is  now  before  us  by  ap- 
peal ;  and  I  must  observe  that  I  have  some  reason  to 
doubt  if  the  facts  were  ever  fully  before  that  learned 
and  very  able  Judge. 

The  evidence  of  acceptance  of  shares  rests  upon  WOj 
or,  as  it  is  contended  by  the  respondents,  on  three^ 
letters ;  one  from  the  secretary  the  10th  of  Octobeff 
1846,  informs  Mr.  Upfill  that  one  hundred  shares  in 
the  Company  had  been  apportioned  to  each  provisional 
committee-man,  and  asks  if  he  {Upfill)  is  willing  ^ 
take  them.     His  answer,  on  the  14th  of  October,  says? 


(a)  His  Lordship  had  just  giTcn  judgement  in  Norris  f.  Ml^* 
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Company^  are  not  applicable  to  questions  of  liability  to  1850. 
contribution  on  the  winding-up  of  a  Company.  One  Hutton^ 
part  of  the  argument  for  the  respondent  has  been,  that  Upfill 
by  becoming  a  member  of  the  provisional  committee 
he  incurred  no  liability  to  contribute,  because,  as  by  the 
cases  at  law,  there  was  no  legal  liability,  there  was  no 
equitable  liability,  and  therefore  there  was  no  liability 
at  all.  That  point  has  been  already  discussed  in  Cottiers 
Case,  and  it  is  not  necessary  to  argue  it  again.  The 
second  point  in  this  case,  and  which  was  not  in  Norris  v, 
Cottle  at  all,  is  the  liability  incurred  by  the  acceptance  of 
shares.  The  answer  given  to  that  is,  that  there  was  no 
acceptance,  that  the  second  letter  of  the  secretary  im- 
posed a  new  condition  on  the  allotment  communicated 
by  his  first  letter,  and  as  the  respondent  did  not  accept 
the  condition,  he  did  not  accept  at  all.  The  argument 
was  not  maintainable;  the  contract  was  complete  by 
the  letter  of  acceptance. 

Lord  Brougham^  at  the  close  of  the  argument,  said  it 
was  impossible  to  over-rate  the  vast  importance  of  those 
cases.  They  had  been  most  ably  argued  on  both  sides. 
The  first  case  {Norris  v.  Cottle)  had  but  one  point,  whe- 
ther the  mere  fact  of  being  on  the  provisional  committee 
made  one  liable  to  be  a  contributory  within  the  Wind- 
ing-up Acts.  But  in  the  second  case  there  was  the  ad- 
ditional point  in  respect  to  the  acceptance  of  shares;  and 
that  again  resolved  itself  into  two  points,  first,  whether 
there  was  any  acceptance  in  consequence  of  the  condi- 
tion contained  in  the  third  letter, — whether  the  two  let- 
ters constituted  the  contract,  or  the  third  was  necessary 
to  complete  it ;  and,  secondly,  in  case  there  was  a  com- 
plete contract  constituted  by  the '  two  first  letters,  and 
consequently  a  decided  acceptance  of  shares,  whether 
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IS50.  the  shares  are  not  transferrable^  but  only  that  the  L 
HuTTON  ^^  ^^  allotment^  as  it  is  called,  is  not  transferrabl 
r,   ^-  and  which  could  not  be  transferred,  because  the  & 

C'PFILL.  ' 

receiver  in  this  case  took  his  scrip,  and  paid  his  depos 
and  signed  the  contract  in  his  individual  c^apacity  as 
committee-man^  and  others  received  their  scrip  in  oth 
capacities,  and  their  letters  were  not  transferrable  f 
the  same  reason. 

Then  as  to  the  defeasance  in  not  paying  the  deposit 
— that  could  make  no  difference  in  regard  to  the  right 
given  before,  or  in  regard  to  the  position  in  which  Mi 
Upfill  stood  between  the  14th  and  18th  of  Ocioiei 
I  am  therefore  of  opinion  that  the  offer  and  the  accep 
tance,  in  the  two  first  letters,  constitute  a  complet 
and  absolute  acceptance  by  Mr.  Upfill  of  the  one  hun 
dred  shares  as  a  provisional  committee-man,  and  tha 
he  became  thereby  a  shareholder,  as  far  as  a  person  c 
that  time  could  become  a  shareholdor ;  that  he  becam 
clothed  and  vested  with  his  full  right  to  obtain  tli 
situation  of  a  shareholder,  when  that  should  be  mor 
completely  conferred  on  him  in  the  progress  of  th 
concern. 

It  is  true,  that  by  the  subsequent  letter,  he  is  direc 
ted  to  pay  the  deposit,  on  pain  of  forfeiture,  and  thi 
he  took  no  notice  of  that  letter,  and  did  not  pay  tb 
deposit.  Whether  this  determined  his  right  to  scri 
and  shares  or  not,  it  is  unnecessary  to  inquire  ;  he  be 
came  a  shareholder  on  the  14th,  or  a  person  entitled  I 
be  a  complete  shareholder  by  his  own  subsequent  act 
and  which  he  could  become  if  he  chose  to  do  what  1 
was,  by  the  rules  of  the  committee  he  belonged  t 
called  upon  to  do.  It  is  very  possible  that  no  prof 
might  result  to  him  during  the  inter\'al  between  tl 
two  letters  of  the  14th  and  18th,  or  rather  the  day  < 
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the  delivery  of  that  third  letter  ;  but  if  any  gain  had 
1)eeii  made,  he  would  have  had  his  share,  and  he  could 
not  withdraw  at  his  option  from  the  liability  which  the 
holding  this  beneficial  chance  of  profit  imposed. 

It  is  not,  as  I  think,  necessary  to  inquire  whether  or 
not  this  constituted  a  partnership  ;  but  it  appears  to 
me  impossible  to  avoid  the  inference  that  a  person  who 
accepts  shares  in  the  joint  stock  of  a  concern,  which 
he  knew  was  at  least  preparing  to  carry  on  operations 
with  the  view  of  gaining  profit,  must  be  understood  to 
do  an  act  which  entitles  him^  eventually  at  leasts  to 
share  in  the  gains ;  and  that  he  thi^s  must  be  taken  to 
give  an  implied  authority  to  his  companions  on  the 
committee  to  pledge  his  credit,  so  far  as  his  rateable 
proportion  in  the  joint  stock  goes,  for  the  necessary 
expences  of  the  committee  in  preparing  the  launch  of 
the  common  concern.  I  hold  that  this  authority,  to  be 
presumed  from  his  acts,  inures  to  the  effect  of  making 
him  incur  a  liability  in  respect  of  the  things  done  by 
his  companions  of  the  committee  or  their  officers  ;  and 
I  can  find  no  decision  at  law  to  exclude  the  applica- 
tion of  this  sound  principle  to  the  case. 

If  the  cases  in  the  Court  of  Exchequer,  followed  by 
the  other  Courts,  had  laid  down  another  principle^ — if 
they  had  held  that  the  being  a  committee-man,  who 
had  also  accepted  shares,  in  no  respect  authorised  the 
incurring  of  the  expences  required  for  the  operations  of 
the  committee,  in  respect  of  the  concern  to  which  those 
shares  appertained,  I  should  then  have  been  obliged  to 
deny  that  there  could  have  been  a  legal  liability  from 
implied  authority ;  and  it  would  have  become  neces- 
sary to  consider  whether  or  not  the  facts  amount  to  a 
partnership.  But  I  am  of  opinion  that,  independently 
of  partnership,  the  liability  exists.      It  may  be  said 
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1850.  tliat  no  partnership  could  be  constituted  by  the  aco 
HuTTON  tance  of  shares^  until  the  Company  was  formed ;  i 
y  ^'  the  cases  of  NockeUs  v.  Crosby  faj,  in  the  Bang's  Ben 

and  Fbx  v.  Clifton  (b),  in  the  Common  Fleas^  are  lel 
upon.  Those  were  cases  of  subscribers  merely^  a 
not  of  persons  who  were  by  their  own  consent  in  I 
management  of  the  concern.  The  first  case  (that 
the  King's  Bench)  only  held  that  the  consideration 
which  the  money  had  been  paid^  having  feuled  by  t 
Company  not  being  established^  the  money  could 
recovered  back  in  an  action  for  money  had  and  receiv 
to  the  pkdntiff's  pse^  without  deducting  for  the  c 
pences  of  a  secretary's  salary^  which  secretary^  as  B^ 
Justice  Holroyd  observed^  had  in  jpovat  of  fact  nei 
been  appointed.  The  second  of  the  above  cases  on 
held  that  the  application  for  shares^  and  pajrment  of 
first  deposit^  did  not  constitute  one  a  partner  wi 
had  never  interfered  in  the  concern.  Neither  of  the 
cases  resembles  the  one  before  us;  neither  of  the 
decides  that  if  several  persons  join  in  a  plan  to  form 
partnership^  and  one  of  them  accepts  a  given  proporti 
of  the  stocky  which  would  give  him  certain  rights^  wc 
the  partnership  formed  and  in  active  operation^  he  c 
recover  back  money  paid  by  him  for  necessary  c 
pences  in  the  parliamentary  and  provisional  proceeding 
or  that  he  must  not  be  held  to  give  an  authority,  i 
pliedlyat  leasts  to  pledge  his  credit  for  the  necesH 
provisional  expences  of  the  concern^  whereof  he  i 
provisionaUy  a  member. 

I  therefere  differ  from  the  view  taken  in  the  Co 
below,  and  hold  that  the  order  of  his  Honour  the  Yi 
Cliancellor  should  be  reversed,  and  Mr.  UjpJUPs  na 
restored  to  the  list  of  contributories. 

(a)  3  Barn.  &  C.  814.      (b)  6  Bing.  776 ;  and  9  Bing.  1 
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1  entirely  agree  with  Lord  Cottenham's  first  observa- 
tion in  giving  the  judgment  in  Besley's  case^  when  he 
sajrS)  ^^  I  cannot  for  a  moment  entertain  the  idea  that 
this  Company  had  not  advanced  to  that  state  which 
made  it  the  proper  subject  of  an  order  under  the  Wind- 
ing-up Acts.  It  may  be  quite  right  to  draw  withui 
the  operation  of  the  Acts,  concerns  which  require  the 
aid  of  the  Acts,— whether  you  call  them  companies  or 
associations,  by  which  name  they  may  go,  is  quite 
immaterial ;  because  it  is  only  the  fact  that  it  has  be- 
come an  association  or  a  company  within  the  meaning 
of  the  Winding-up  Acts,  which  could  give  the  Court 
the  power  to  wind  up  its  concems.^^  faj 

It  has  been  held  by  common  law  Judges  that  the 
circumstances  in  which  we  have  here  been  proceeding 
were  for  a  jury ;  but  we  are,  in  the  Courts  of  Equity,  both 
Judge  and  jury ;  and  as  for  sending  an  issue  to  be  tried, 
nothing  can  be  more  absurd ;  the  verdicts  could  not  bind 
us,  and  the  whole  object  of  the  acts  would  be  defeated. 

Mr.  Rolt. — I  do  not  know  whether  your  Lordship's 
judgment  goes  to  the  number  of  the  shares. 

Lord  Brougham. — My  judgment  is  founded  upon 
both  circumstances.  It  is  not  that  every  shareholder 
is  liable,  but  that  the  provisional  committee-man,  who 
also  receives  the  shares  due  to  him  in  his  capacity  of 
provisional  committee-man,  gives  an  implied  authority, 
and  I  most  distinctly  must  guard  this,  as  I  have  so 
stated  twice  over  in  my  judgment:  it  is  most  dis- 
tinctly to  be  considered  as  not  deciding  the  point  whe- 
ther any  person  applying  for  shares  would  be  so  liable, 
or  receiving  shares,  would  be  so  liable  ;  for  aught  I 
know,  NockeUs  v.  Crosby  might  be  material  in  that  case. 

(a)  Vide  ante,  note  (/),  p.  656. 
2z2 
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Mr.  Rolt.—  I  mean^  my  Lord^  as  to  the  exact  num- 
ber of  shares  as  found  by  the  Master,  being  one  hun- 
dred. That  number  is  got  at  by  the  resolution  which 
apportions  one  hundred  to  each  of  the  provisional  com- 
mittee-men. 

Lord  Brougham. — ^No ;  that  one  hundred  is  got  at  by 
his  own  acceptance.  I  do  not  tliink  that  point  was 
brought  distinctly  before  us. 

Mr.  Rolt,"  No,  my  Lord ;  there  was  no  discussion 
upon  it. 

Lord  Brougham,  - 1  wish  it  to  be  most  distinctly  un- 
derstood, and  it  is  of  the  greatest  importance,  that  it  is 
upon  the  two  facts  taken  together  that  the  judgment 
proceeds.  One  of  them  is  found  at  la^v  not  to  be  suf- 
ficient without  the  second,  and  it  is  a  question  whether 
the  second  is  sufficient  without  the  first.  However,  the 
decision  of  the  House  goes  upon  both  points  concurring, 
namely,  the  fact  of  the  party  being,  by  his  own  choice, 
a  provisional  committee-m^,  plus  his  acceptance  of 
shares.  Lord  Lyndhurst  has  unfortunately  left  town, 
80  that  I  cannot  state  how  he  would  view  this  matter, 
but  I  shall  be  able  hereafter  to  do  so.  I  ought  to  mem- 
tion  that  I  have  communicated  with  my  noble  and 
learned  friend  Lord  Cottenham  upon  this  subject,  and 
he  takes  exactly  the  same  view  that  I  do.  But  that  will 
probably  have  less  authority  on  this  account,  that  Lord 
Cottenham  has  a  strong  leaning  upon  the  subject  of 
liability,  and  he  leans  much  more  in  favour  of  it  than 
other  Judges  have  been  disposed  to  do,  though  he 
clearly  negatives  the  doctrine  ventilated  at  the  bar  here, 
rather  than  distinctly  muntained,  namely,  that  there 
was  an  equitable  liability  though  not  a  legal  liability ; 
and  that  the  legal  liability  is  no  measure  of  the  equita- 
ble or  general  liability.  To  what  amount  the  party 
shall  in  the  present  case  be  held  liable,  is  not  material ; 
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if  liable  at  all,  he  is  a  contributory,  and  the  question 
brought  by  the  appeal,  and  the  question  before  the  Vice- 
Chancellor  was,  whether  Mr.  Upfill  was  a  contributory 
or  not.  If  he  was,  the  Master  was  bound  to  insert  his 
name.  But  also  he  was  bound  to  insert  his  name  as  he 
did,  in  respect  of  one  hundred  shares.  To  what  this 
made  hun  liable  we  have  no  business  to  consider. 


1850. 

HUTTON 

9. 

Upfill. 


It  was  ordered  and  adjudged,  *'  that  the  said  Order 
of  the  24th  of  July,  1850,  complained  of  in  the  said  appeal, 
be,  and  the  same  is  hereby  reversed,  and  that  the  decision  of 
the  Master,  that  the  respondent  James  Upfill  should  be  inclu- 
ded in  the  list  of  contributories  of  the  said  Company,  as  a  con- 
tributory in  respect  of  one  hundred  shares  of  twenty-five 
pounds  each,  be,  and  the  same  is  hereby  affirmed,  and  that 
the  said  respondent  be  so  included  in  such  list  accordingly, 
and  that  he  do  repay  to  the  appellant  all  such  costs  (if  any) 
as  shall  have  been  paid  by  the  appellant  to  the  respondent 
under  the  Order  hereby  reversed. 


9S6  CA8B8  IN  TUB  H0U8B  OP  LORDB. 


1848.        Thomas  Bbhsow         -        -        Plaintiff  in  Err 

July  3, 4.  "^ 

1^5-        John  Chapman      -        -        -    Dtfendani  in  JS 

huuranee.        It  is  the  daty  of  a  matter^  in  case  of  damage  to  the  ahi 
^'i^r  aT         do  all  that  can  be  reasonably  done  to  repair  it»  bring  I 
Mder  qfJot"       the  cargo«  and  earn  the  freight. 
rHHtSh^^     Where,  in  caee  of  damage  to  a  ship,  the  master  elects  ti 
jlhandowment      P^  ^t,  the  mere  fiict  that  the  ezpences  of  repair  vltinu 

prove  to  be  greater  than  the  value  of  the  ship^  will  m 
sufficient  to  shew  that  he  acted  beyond  the  scope  oi 
authority,  or  to  entitle  the  owner  in  an  action  on  a  p< 
on  fireight,  to  reeover  as  for  a  total  loss. 
The  receipt  of  freight  by  the  obligee  of  a  bottomrj  I 
iB»  in  law»  a  receipt  of  it  by  the  ship-owner,  whose  ma 
has  given,  that  bond  in  discharge  of  expences  incorrec 
the  necessary  repairs  of  the  ship, 
llie  owner  of  a  ship  insured  ship  and  freight.     On  leai 
Pemamlmco  in  June  1839,  the  ship  struck  on  a  rock, 
put  back.    After  a  survey,  repairs  were  begun.     They  i 
continued  for  a  long  period,  and  the  ezpence  of  them  m 
exceeded  the  value  of  the  ship  and  freight.    The  master, 
being  able  to  procure  money  in  any  other  manner,  was  o 
pelled  to  borrow  on  a  bottomry  bond,  charging  ship,  frei( 
and  cargo.     On  the  30th  of  December  1839,  the  ownei 
London^  on  being  shewn  a  letter  addressed  to  the  agent 
the  lenders  on  bottomry,  in  which  the  great  expenoes  of 
repairs  were  stated,  gave  notice  of  abandonment  to  the 
derwriters  on  ship  and  on  freight.     The  ship  arrived, 
the  freight  was  duly  paid  to  the  holders  of  the  bottoi 
bond,  under  an  order  of  the  Court  of  Admiralty.    ' 
shipowner  sued  the  underwriters  on  freight  as  for  a  t 
loss.    The  jury  found,  on  a  special  verdict,  that  the  plaii 
had  acted  bond  fide  without  laches,  and  as  a  prudent  ow 
of  the  ship  and  freight,  if  uninsured,  would  act : 
Held,  that  in  this  case,  which  was  one  of  conatmctive  t 
loss,  the  master  might  have  abandoned  at  Pernamhueo, 
that  having  there  elected  to  repair,  he  must  be  treated 
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that  purpose  as  the  agent  of  the  owner,  whose  acts  bound 

the  owner. 
Held,  also,  that  as  the  special  verdict  did  not  find  that  the 

owner,  if  on  the  spot,  would  not  have  repaired  the  shipi, 

the  Court  could  not  infer  that  he  would  not  have  done  so. 
A  partial  loss  of  freight  may  be  recovered*  on  a  declaration 

daiming  a  total  loss. — Opinion  of  the  Judges,  p.  722. 

This  was  an  action  brought  in  the  Court  of  Commoa 
Pleas^  upon  a  policy  of  Insurance^  on  the  freight  of  the 
ship  Lord  Cochrane^  upon  a  voyage  at  and  from  Per- 
nambuco  to  lAverpooL  The  freight  was  valued  at 
2000/.    The  plaintiff  was  the  owner  of  the  vessel. 

The  declaration  was  in  the  ordinary  form^  and  averred 
a  total  loss  of  the  ship  by  perils  of  the  seas^  a  total 
loss  of  the  freight^  and  an  abandonment  duly  made. 

The  defendant  pleaded^  first,  traversing  the  plaintiff^a 
interest ;  secondly,  denying  that  the  ship  was  lost  by 
the  perils  of  the  sea,  in  manner  and  form,  &c.;  thirdly^ 
denying  that  the  freight  was  so  lost ;  fourthly,  denying 
that  the  loss  was  occasioned  by  the  perils  insured 
against;  and,  fifthly,  that  the  freight  was  abandoned.. 
There  was  also  a  plea  of  set-off.  Issues  were  taken  on 
aU  these  pleaa. 

Upon  the  trial  of  the  cause  before  Mr.  Justice 
ErsHne,  at  Gtdldfiatty  in  July  1842,  a  verdict  was 
found  by  consent  for  the  pl^tiff,  subject  to  a  spedal 
case  for  the  opinion  of  the  Court,  which  was  to  draw 
all  inferences  that  might  be  drawn  by  a  jury,  with 
liberty  for  either  party  to  turn  that  case  into  a  special 
verdict.  The  ship  in  question,  being  at  PtmambucOy 
received  goods  on  board  on  freight  for  Liverpool^  in 
the  month  of  Juney  in  the  year  of  our  Lord  1839.  The 
amount  of  the  freight  was  2200/.  Thus  laden,  the 
ship,  on  the  29th  of  June^  1839,  set  sail  on  the  voyagq 
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1849.         insured  against^  but  while  proceeding  out  of  the  I 

Benson      hour  of  Pemambuco  struck  on  a  rock  and  a  bankj  j 

Chapman      ^^  compelled  to  put  back  to  Pemambuco  for  repa 

There  being  no  dry  dock  at  that  place^  nor  any  ot 

means  of  examining  the  ship,  to  ascertain  the  nat 

and  extent  of  the  injury,  except  by  heaving  down. 

became  necessary    to  take  out  the  car^,  and    he 

the  ship  down,  in  order  to  make  that   examinati 

This  was  done,  and  several  surveys  were  made ;  a 

finally,  the  Master,   in  concurrence  with  M^Caltm 

and  Co.,  of  Pemambuco,  to  whom  on  leaving  Engla 

he  had  been  directed  to  apply  for  a  cargo,  proceed 

to   cause  the  ship  to  be  repaired.     Pemambuco  is 

place  very  inconvenient  and  expensive  for  the  repairs 

ships;   and   these  repairs,  which   it  was  stated  we 

necessary  in   order  to  make  the  ship  navigable  ai 

capable  of  performing  the  home-ward  voyage,  continw 

from  the  29th  June  1839,  to  the  4th  of  Javiuary  184 

and  amounted  to  the  sum  of  7132/.  3^.  Sd.     Thoug 

due  means  were  taken  at  Pemambuco  to  obt^n  monc 

from  persons  on  loan,   by   bottomry   and    otherwise 

none  could  be  obtained,  until  M^Calmont  and  Compan 

consented  to  advance  the   sum  of  7132/.  3*.  8rf.  o 

bottomry;  and  accordingly  the   Master,  on    the  fit 

January  1840,  at  Pematnbuco,  executed   a   bottorai 

bond  to  them,  pledging  the  ship,  freight,  and  car;; 

for  that  sum    and  bottomry  premium  at  twenty  p< 

cent.     On  the  30th  December  1839,  the  plaintiff  yn 

shown  a  letter  from  M^Calmont  and  Company,  to  the 

agents  in  London,  which  had  been  received  by  the  lai 

ter,  and  which  contained  this  pas«ige : — *^  Pemambuc 

1 4th   November,   1839.     The  Lard  Cochrane^ s  repai 

are   likely  to  exceed  6000/.,  with   commissions,   dL 

charging,  and  re-loading  cargo,  &c.,  &c.'^ 
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The  plaintiff,  thereupon,  on  the  sanie  day,  gave  the 
following  notice  to  the  underwriters  on  the  ship  and  on 
the  {Teight.--''  London,  30ih  December,  1839.  My 
ship,  the  Lord  Cochrane,  being  insured  as  follows : — 
Ship  3000/.,  with  the  Indemnity  Marine  Insurance  Com^ 
pany ;  7001.  with  the  Dundee  Marine  Insurance  Com- 
pany ;  800/.  with  the  Dundee  Sea  Insurance  Company ; 
freight,  2000/.,  with  the  Neptune  Marine  Insurance 
Company,  and  having  sustained  damage  since  she  sailed 
with  her  cargo  from  PemambucQ,  and  having  received 
information  that  the  expences  incurred  in  relation 
to  the  accident  will  exceed  the  value  of  the  ship  and 
freight,  and  that  the  amount  will  be  secured  by  bot- 
tomry, and  that  the  repairs  will  still  be  incomplete,  I 
do  hereby  abandon  said  ship  and  freight  to  the  said 
respective  insurers,  according  to  their  respective  rights 
under  the  circumstances.  I  have  further  to  acquaint  the 
underwriters,  that  1  am  informed  that  a  bill  will  be 
drawn  upon  me  for  the  amount,  which  will  exceed  5000/., 
by  the  payment  of  which  the  bottomry  premium  may 
be  avoided,  and  that  I  shall  not  accept  such  bill  on  my 
own  account,  but  shall  be  ready  to  pay  same  for  their 
account,  upon  their  putting  me  in  funds  for  that  pur- 
pose. '^  For  Self  and  Co.— Thos.  Benson.^^ 


1849. 
Drnsok 

V. 

Chapman. 


The  pUdntiff  did  not  interfere  in  any  way  afterwards 
in  respect  of  either  ship  or  freight,  nor  ever  personally 
received  any  part  thereof.  The  ship  having  received 
the  cargo  again  on  board  (in  respect  of  the  re-loading 
of  which  certain  expences  included  in  the  7132/.  3s.  8d. 
were  incurred),  sailed  again  from  Pemambuco  on  the 
6th  January,  1840,  and  arrived  with  the  whole  of  the 
original  cargo,  which  was  of  the  value  of  19,139/.,  on 
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boards  at  Liverpool^  on  the  19th  of  Marehy  18^ 
Upon  the  arrival  of  the  ship^  proceedings  to  enfor 
payment  were  taken  by  the  obligees  of  the  be 
tomry  bond  in  the  Court  of  Admiralty^  under  t] 
order  of  which  eoart,  the  ship  was  sold  for  the  su 
of  1675/.^  and  the  fireight  was  collected  from  tl 
consignees  of  the  goeds^  and  the  amount  of  boi 
under  an  order  of  that  Court,  was  paid  to  the  obligee 
Upon  making  up  the  accounts  of  the  disbursements 
Pemamlmco^  according  to  the  practice  between  assun 
and  underwriters  in  London^  the  amount  of  the  propo 
tion  of  the  71^'«  St.  Sd.y  and  of  the  bottomry  pn 
nuom,  to  be  borne  by  the  freight,  was  settled  ; 
569/.  lis.  3<f. 

The  jurors  found  the  first,  second,  and  fifth  issues  t 
the  plaintiff ;  and  as  to  the  third  and  fourth  issues,  th< 
found  the  facts ;  and  further  found  that  in  respect  of  i 
the  aforesud  premises,  the  plaintiff  and  the  sever 
other  parties  acted  bond  fide:  and  that  the  plaintiff  acti 
without  laches,  and  as  a  prudent  owner  of  the  ship  ai 
freight,  if  un-insured,  would  act,  and  the  ^estioi 
upon  the  facts  so  found  were  left  by  the  jury  to  tt 
judgment  of  the  Court.  In  case  the  Court  should  1 
of  opinion  that  the  plaintiff  was  entitled  to  recover  C 
a  total  loss,  the  damages  were  fixed  at  2395/. ;  but 
entitled  to  recover  only  for  a  partial  loss,  the  damag 
were  to  be  only  569/.  Ws.  3d.  Upon  the  facts  so  fom 
by  the  jury,  the  Court  of  Common  Pleas  gave  judj 
ment  for  the  plaintiff  for  a  total  loss  (a). 

The  special  case  was  then  turned  into  a  special  vc 


(a)  6  Man.  &  Gr.   792 ;    7  Scott,   625  ;   13  Law  Joi 
(N.S.).  C  P.  25. 
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dict^  and  the  defendant  sued  out  a  writ  of  error  in  the 
Exchequer  Chamber^  and  made  a  general  assignment 
of  errors. 

The  Court  of  Exchequer  Chamber  ordered  a  general 
reversal  of  the  judgment  of  the  Court  of  Common 
Pleas  on  the  third  and  fourth  issues^  holding  that  the 
adventure  was  not^  in  point  of  fact,  abandoned,  and 
that  as  it  was  not  founds  it  could  not  be  inferred  that  a 
prudent  owner,  if  uninsured,  would  not  have  repaired^ 
the  underwriters  on  freight  were  not  liable  as  for  a  total 
loss.  And  it  was  also  held  that  the  Court  was  not  at 
liberty  to  refer  to  the  finding  of  the  jury  upon  another 
issue— that  the  ship  was  wholly  lost — and  to  take  that 
fact  as  found,  in  deciding  whether  the  freight  was 
wholly  lost,  and  lost  by  a  peril  insured  against  (i). 

The  present  writ  of  error  was  brought  against  this 
judgment  (c). 


1849. 

BiNSOlC 
9. 

Cbapmam. 


Sir  JF*.  JTiesiger  and  Mr.  Peacock  (Mr.  Barstow  was 
with  them)  for  the  plaintiff  in  error.  There  are  two 
questions  in  this  case ;  first,  was  there  a  total  loss ;  or 
secondly,  was  there  a  partial  loss^  by  the  perils  of  the 
sea^  of  this  freight.  If  either  of  these  questions  should 
be  answered  in  the  affirmative,  the  judgment  of  the  Court 
of  Exchequer  Chamber  must  be  reversed ;  for  that 
Court  pronounced  a  general  reversal  of  the  judgment 
of  the  Court  of  Common  Pleas,  and  discharged  the  de- 
fendant from  all  liability  whatever. 

(b)  5  Com.  Ben.  830. 

(c)  The  foUowiDg  Judges  were  present  during  the  arga- 
ment :  Mr.  Baron  Alderson,  Mr.  Justice  Patteson,  Mr.  Jus- 
tice Coleridge,  Mr.  Justice  Coltman»  Mr.  Justice  Maule, 
Mr.  Justice  Wightman,  Mr.  Justice  Creswell,  Mr.  Justice 
Erie,  and  Mr.  Justice  V.  Williams. 
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r. 

Chapman. 


There  is  a  necessary  connection  between  the  < 
racter  of  owner  of  the  vessel^  and  the  title  to  rec 
freight.  The  interest  in  the  freight  depends  on 
ownership  of  the  vessel^  so  that^  if  from  any  acci< 
arising  during  the  continuance  of  the  voyage^  the  ve 
should  be  totally  lost,  the  title  to  freight^  which  h 
accessary  to  the  ownership  of  the  vessel^  wo«iId  beo 
likewise  lost.  This  is  the  general  rule^  though  bi 
difficulty  may  arise  in  applying  it  to  a  case  where  tl 
has  only  been  a  constructive,  and  not  an  actual  t 
loss  of  the  vessel.  The  phrase  ^^  constructive  total  lo 
is  not  perhaps  without  objection,  but  it  ia  now  i 
understood,  and  it  has  been  fiilly  elucidated  by  L 
AbingeTy  in  his  judgment  in  the  case  of  Roux  v.  i, 
Vfidor{a). 

The  first  question  to  be  considered  here  is  with 
ference  to  the  notice  of  abandonment.  If  the  vessel  ii 
point  of  fact  wholly  lost  to  the  owner,  whether  throi 
an  actual  or  constructive  total  loss,  the  underwriter 
freight  is  liable  to  pay  without  notice  of  abandoiimc 
The  cases  of  McCarthy  v.  Abel  (A)  and  of  Sharp  v.  Gl 
stone  {c)  do  not  impeach  this  general  principle, 
though  under  the  particular  circumstances  of  those  ca 
the  owner  of  the  vessel  was  held  not  entitled  to  reco 
the  freight.  Then  comes  the  important  decision 
Case  V.  Davidson  (rf),  which  settled  the  law^  that 
abandonment  to  the  underwriter  on  ship,  transfers 
him  the  title  to  the  freight.  There  the  vessel  in  sp 
came  home  and  earned  freight,  and  the  underwritei 


(a)  1  Bing.  N.  C.  526  ;  3 
Bing.  N.  C.  266 ;  1  Scott, 
491. 

(b)  5  East,  388. 


(c)  7  East.  24. 

(d)  5  Maule  &   Selw. 
affirmed,  2  Br.  &  Bing.  3 
5  B.  Moore,  1 16. 
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ship  having  accepted  the  abandonment,  the  voyage  was 
treated  as  having  been  performed  for  his  benefit.     Had 
he  not  accepted  the  abandonment,  the  voyage  would 
have  been   performed  for  the  benefit  of  the  owner. 
This  was  the  correct  principle,  and  it  makes  the  cases 
respecting  a  contingent  or  dubious  total  loss  consistent 
with  those  of  an  absolute  total  loss.     But  it  is  not  in 
all  cases  that  this  notice  of  abandonment  is  necessary ; 
for  where  the  ship  has  been  so  much  injured  by  the 
perils  of  the  sea  as  not  to  be  repairable  at  all,  or  not 
repairable  without  an  expense  exceeding  the  value  of 
the  ship  when  repaired,  the  assured  may  recover  as  for 
a  total  loss,  without  giving  any  notice  of  abandonment* 
Cambridge  v.  Anderton  fe),  Roux  v.  Salvador  (f)y  Allen 
V.  Sugrue  (g).  Young  v.  Turing  (U)y  and  Mellish  v.  An- 
arewsfi).     The  plaintiff  in  error  contends  that  here 
there  was  a  total  loss  in  fact,  and  consequently  no  ne- 
cessity for  a  notice  of  abandonment.. 

If  in  this  case  there  had  been  actual  total  loss,  it  is 
clear  that  there  would  not  have  been  any  necessity  to 
abandon ;  but  supposing  the  necessity  to  have  existed 
because  there  was  a  case  of  constructive  and  not  of 
actual  total  loss,  then  it  is  contended  that  notice  of 
abandonment  was  duly  given,  and  that  the  question 
for  consideration  relates  only  to  the  effect  of  that  no- 
tice. It  must  be  contended  on  the  other  side,  that  no 
effect  favourable  to  the  owner  of  the  vessel  followed 
from  that  abandonment,  but  rather  that  it  has  deprived 
him  of  the  rights  to  which  he  would  otherwise  have 


1849. 

BmsGN 

o. 
Chapman. 


(e)  2  Barn.  &Cr.  691. 
(/)  3  Biiig.  N.  C.  266. 
{g)  8  Barn.  &  Cr.  561  ;  3 
Man.  &  Ryl.  9. 


(A)  2  Man.  &  Gr.  593  ;  2 
Scott  N.  R.  752. 
(t)  15  East,  13. 
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been  entitled ;  for  that  now  the  loss  must  be  coi 
dered  to  have  arisen^  not  from  the  perils  of  the  sea, 
from  the  abandonment,  and  that  consequently  the  1 
was  the  act  of  the  pl^ntiff  himself.  An  endeayour  ^ 
be  made  on  the  part  of  the  defendant  to  support  1 
argument  by  assimilating  this  case  to  that  of  Bf^Car 
V.  Abel(j).  But  the  two  cases  do  not  resemble  e 
other,  since  there  the  rights  of  the  owner  were  b 
voluntary  act,  an  act  not  compelled  by  necessity,  tra 
ferred  to  the  underwriter,  who,  being  thus  made 
stand  in  the  situation  of  the  original  owner  of  the  v 
sel,  was  entitled  to  receive  its  earnings  in  virtue  of  tl 
voluntary  act.  Here  the  transfer  was  an  involuntj 
act,  the  direct  consequence  of  the  perils  insured  again 
The  case  of  Idle  v.  The  Royal  Exchange  Assurm 
Company  fkjy  and  Gardner  v.  Salvador  (l)y  are  imports 
to  shew  that  in  order  to  enable  the  owner  to  recov 
it  is  not  necessary  that  there  should  be  an  actual  abi 
lute  total  loss,  but  that  he  may  recover,  if  such  circu 
stance  exist,  as  in  the  present  case  created  a  necess 
for  the  abandonment.  In  Idle  v.  The  Royal  Exchan 
Lord  Chief  Justice  Dallas^  when  delivering  the  juc 
ment  of  the  Court,  anticipated  and  answered  the  arj 
ment  relied  on  by  the  defendant  in  error  here.  I 
Lordship  observed  fmjy  "  Here  it  is  said  that  the  h 
arose  out  of  the  act  of  the  owner  in  selling,  and  tl 
the  sale  was  not  induced  by  any  peril  of  the  sea.  i 
this  distinction  seems  to  me  also  to  be  a  &llacy ;  1 
state  of  the  ship  which  led  to  the  sale  was  induced 
the  perils  of  the  sea ;  so  that  though  the  sale  arose  i 


(j)  5  East,  388. 
(A)  3  B.  Moore,   115  ;   8 
Taunt.  755. 


(/)  1  Moo.  &Rob.  lie 
(m)  3  B.  Moore,    151 

Taunt.  778. 
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mediately  out  of  the  act  of  the  captain^  yet  that  act 
was  induced  by  a  peril  which  had  taken  place  and  put 
the  ship  into  a  state  in  which  the  verdict  finds  that  in 
point  of  fact  it  was  proper  to  sell/^  It  is  in  the  same 
way  a  fallacy  to  say  that  the  loss  arose  from  the  aban- 
donment^ and  not  from  the  perils  of  the  sea^  where  the 
latter  were  so  clearly  the  occasion  of  the  former. 

In  answer  to  this  claim,  it  will  be  said  that  here  the 
ship  was  in  part  repaired,  and  brought  home  the  cargo^ 
and  that  the  assignees  of  the  bottomry  bond  receiving 
the  freight  were  in  the  same  situation  as  the  owner, 
and  that  the  receipt  of  the  freight  by  them  was  the 
receipt  of  it  by  him.  To  raise  this  argument,  it  must 
be  contended  that  by  repairing  the  vessel,  the  owner 
declared  his  election  to  continue  the  voyage,  and  so 
prevented  himself  from  afterwards  claiming  as  for  a 
total  loss.  It  may  be  admitted  that  he  might  have 
repaired  it,  though  satisfied  that  the  expense  of  the  re- 
pairs would  exceed  the  value  of  the  ship,  and  though  he 
might  thereby  have  disabled  himself  from  suing  the  un- 
derwriters on  freight.  Here  the  owner  has  not  brought 
himself  within  any  such  role.  It  was  the  master  who 
made  the  repairs ;  it  was  the  owner  who  gave  the  no- 
tice of  abandonment  as  soon  as  he  heard  of  them.  The 
act  of  the  master  was  at  once  repudiated  by  the  owner. 
Under  these  circumstances,  to  deprive  the  owner  of  his 
rights,  because  of  the  repairs  done  by  the  master,  would 
be  to  lay  down  the  rule,  that  under  all  circumstances, 
and  for  all  purposes,  the  master  is  the  authorized  agent 
of  the  owner  alone,  and  can  absolutely  bind  him  by 
any  act  done  during  the  voyage.  There  is  no  rule  of 
law  to  that  effect.  The  case  of  Fleming  v.  Smith  (n)  does 
not  proceed  on  that  principle,  but  rather  on  its  oppo- 

(fi)  Ante,  1  Ho.  of  Lords  Cas.  513. 


1S49. 

filMSON 

Chapman. 
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1849.         site  ;  for  there  it  was  the  act  of  the  owners  then 

Brnson       ^^^  recognized  and  adopted  the  acts  of  the  i 

^„  ^'  which  were  held  to   prevent  them    from    rea 

against  the  underwriter.      No  master   can    bii 

owners  except  for  necessary  repairs;  such  as  are  re 

to  enable  the  vessel  to  perform  the  voya^^  an 

as  a  prudent  owner,  if  present,  would  order 

made :    Webster  v.  Seekamp  (o)^    Cary   v.    W^ 

^Fhese  and  other  cases  to  the  same  effect  are  a 

lected  in  Abbott  on  Shipping  (q).     No  prudent  < 

on  the  spot  would  have  ordered  repairs  which,  c 

7000/.,  left  the  vessel  worth  only  3000/.  or  4000/. 

case  of  the  Alexander  before  Dr.  Lushingtony  o 

9th  of  Marchy  1842  frj,  is  important  on  this  point 

limits  of  the  master's  authority  to  bind  the  own^ 

repairs  being  there  most  clearly  defined.    That  lej 

Judge  said  fsjy  '^  The  result  of  the  cases  is,  first, 

the  money  must  have  been  necessary ;  secondly, 

it  must  have  been  applied  to  the  use  of  the  ship. 

the  onlv  distinction  between  the  advance  of  necesf 

and  money  is,  that,  though  in  both  the  onus  proi 

is  the  same,  there  is,  wisely  and  properly,  a  diffei 

in  the  extent  of  proof  required.    I  cannot  find  any 

in  our  own  law  which  does  not  require  that  the  i 

that  the  articles  furnished  were  necessary  should  i 

from  the  plaintiff,  to  the  extent  of  shewing  that 

were  what  a  reasonable  and  prudent  owner  would 

ordered.^'     He  then  notices  a  distinction  raised  ii 

Scotch  Courts  between  money  and  other  articles. 

4 

(o)  4  Bam.  &  Ad.  352.  {q)  8th  edit,  tby  Mr.  I 

(p)  I  Bro.  P.  C.  284,  edit.  Shee)  135. 

1784  ;  5  Bro.  P.  C.  325,  edit.         (r)  6  Jur.  24 1 . 

1803.  (5)  Id.  242. 
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says,  ^'That  distinction  is  wholly  unsupported  by  any  '849. 
authority  in  English  law.  I  think  in  the  case  of  an  Bjinson 
anchor  and  cable,  less  evidence  might  suffice  to  prove  Chapman 
the  necessity,  in  the  legal  sense  of  the  term^  than  in 
respect  to  other  articles ;  but  still  there  must  be  some 
evidence^  and  I  think  that  the  doctrine  which  casts  the 
onusprobandi  on  the  tradesman  or  material  man  who 
provided  the  articles,  is  founded  on  great  and  impor- 
tant principles,  and  that  the  rule  is  wisely  framed  to  • 
prevent  great  abuses.  To  charge  one  man  for  the  acts 
and  dealings  of  another  is,  prima  facicy  contrary  to  na- 
tural law ;  but  when  it  appears  that  such  other  person 
was  authorized  to  a  given  extent,  when  the  relation  of 
principal  and  agent  is  established,  then  it  becomes  rea- 
sonable to  fix  the  principal  with  responsibility,  but  a 
responsibility  properly  guarded  and  restrained,  by  re- 
quiring the  creditor  to  use  reasonable  diligence  to  as- 
certain that  the  want  of  the  article  is  such  that  the 
owner  himself  would  have  sanctioned  the  purchase.^' 
If  that  case  is  correctly  decided,  then  the  act  of  the 
master  here  cannot  be  properly  described  as  one  which 
'^  the  owner  himself  would  have  sanctioned.^^ 

The  moment  that  a  total  loss  occurs,  the  master 
ceases  to  be  the  agent  for  the  owner  alone^  for  the 
relation  between  them  exists  only  in  respect  of  the 
voyage^  and  of  the  vessel  in  the  actual  prosecution  of 
the  voyage.  After  the  happening  of  the  event  which 
constitutes  the  total  loss,  the  captain  becomes  the 
ligent  for  all  concerned.  Green  v.  The  Royal  Exchange 
Company  (t),  and  TJie  General  Interest  Insurance  Com- 
pany V.  Ruggles  (u)y  in  which,  though  the  circumstances 

(0  6  Taunt.  68.  (u)  12  Wheaton's  Rep.  408,  413. 
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of  the  case  do  not  apply  here,  the  principle  state 
verjr  clearly  applicable. 

The  master  here  might,  when  the  accident  happei 

have  sold  the  vessel  for  the  benefit  of  all  concerned 

so,  then  that  accident  which,  in  the  exercise  of  a  so 

discretion,  compelled  him  for  the  benefit  of  all  i 

cemed  to  repair  the  ship,  may  be  described  as  the 

casion  of  a  total  loss.     Read  v.  Btmhant  (v)y  Doj/i 

Dallas  (w) J  Hunter  v.  Parker  (x)j  in  the  last  of  wi 

cases  Mr.  Baron  Parke  thus  smns  up  the  law  in 

matter  (y)^ — ^^  The  master  has  by  virtue  of  his  emp] 

ment  not  merely  those  powers  which  are  i^ecessaiy 

the  navigation  of  the  ship,  and  the  conduct  of  the 

venture  to  a  safe  termination,  but  also  a  power,  w 

such  termination  becomes  hopeless,  and  no  pros] 

remiuns  of  bringing  the  vessel  home,  to  do  the  best 

all  concerned.^'     If  so,  then  it  is  clear  that  he  hac 

power  exclusively  to  bind  the  owner ;  his  duty  wa 

make  sale  of  the  vessel,  and  rescue  all  he  could  f 

the  wreck,  for  the  general  benefit.     It  is  a  fact  tha 

had  the  power,  and  this  power  exists  only  under 

cumstances  which  constitute  a  total  loss^  and  his 

thority  to  repair,  and  his  authority  to  borrow  on 

tomry  depend  on  the  same  circumstances^  and  i 

be  exercised  under  the  same  restrictions^  and  ca 

therefore  affect  the  owner  alone,  but  must  be  i 

cised  by  him  as  a  person  acting  for  the   benefit  c 

concerned. 

The  principle  applicable  to  a  case  of  contingent 
is  declared  in  Holdsworth  v.  IVise  (r).     In  the  r 


(v)  3  Brod.  &  B.  147. 
(w)  I  Moo.  &  Rob.  48. 
(x)  7  Mee.  &  W.  322. 


(y)  Id.  342. 
(j)    1  Man.   &  Ryl. 
7  Barn.  &  Cr.  794. 
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in  Manning  and  Ryland,  it  is  said  faj,  "  It  is  not  184». 
enough  to  restore  the  ship  in  specie:  it  must  be  re-  Bknson 
Stored  in  an  unfettered  state,  in  a  state  which  leaves  Chapmak. 
her  possession  useful  and  beneficial  to  the  assured/^ 
Here  the  ship  could  not  be  restored  in  that  state,  and 
the  doctrine  there  laid  down  on  that  point  is  applica- 
ble here  ;  and  the  case  itself  is  similar  to  the  present 
in  another  respect,  as  it  shews  that  the  master  has 
power  to  Innd  the  owner,  by  ordering  repairs,  but  that 
when  doing  so  he  ceases  to  be  the  mere  agent  of  the 
owners,  and  becomes  the  agent  for  all  concerned.  The 
Court  of  Common  Pleas  here,  justly  considered,  that  if 
the  master  had  actually  sold  the  ship  at  the  time  of  the 
damage,  no  doubt  could  have  existed  as  to  the  owner's 
right  to  recover  as  for  a  total  loss.  If  so,  two  questions 
arise ;  first,  if  the  ovmer  had  been  present  at  Pemam- 
bucoy  would  it  have  been  prudent  for  him  to  repair  the 
ship :  and,  secondly,  would  he  have  acted  prudently 
in  not  repairing  ?  These  two  questions,  answered  as 
they  have  been  by  the  jury,  establish  a  case  of  a  total 
loss,  and  shew  the  right  of  the  plaintiff  to  recover. 
The  judgment  of  the  Court  of  Exchequer  Chamber, 
therefore,  cannot  be  maintained,  but  that  of  the  Court 
of  Common  Pleas  must  be  restored.  And,  at  all  events, 
should  the  House  deem  the  judgment  of  the  Couii;  of 
Exchequer  Chamber  to  be  right,  in  disallowing  the 
claim  for  a  total  loss,  the  judgment  of  that  Court, 
which  was  one  of  general  reversal  of  the  Court  below, 
must  itself  be  reversed,  and  the  claim  of  the  plaintiff 
for  a  partial  loss,  which  can  be  recovered  under  a  de- 
claration for  a  total  loss  (&),  must  be  established. 

(a)  1  Man.  &  Ryl.  68*2. 

(6)  Park  on  Insurance,  600,  citing  Gardiner  v.  Croaidalc, 

2  Bur.  904 ;  1  W.  Bl.  198 ;  WhUe  v.  Bodinam,  2  Salk.  629  ; 

1  Wms.  Saund.  312  e. 
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Sir  F.  Kelly  and  Mr.  Martin  (Mr.  Offle  was  ^ 
them)  for  the  defendant  m  error. 

The  judgment  of  the  Court  of  Exchequer  Chamb 
right  throughout.  There  has  not  been  any  lost 
freight  in  this  case,  for  the  freight  has  been  earned 
p^d.  It  has  been  in  substance  paid  to  the  assignc 
the  freight,  for  such  was  the  character  of  the  obi 
of  the  bottomry  bond,  by  whom,  ip  fact^  the  frei 
was  received,  and  who  must  be  taken  to  have  reod 
it  on  account  and  for  the  benefit  of  the  owner. 

The  judgment  of  the  Court  of  Common  Pleas  procee 
on  a  misconception  of  fact.  It  was  there  assumed  i 
an  actual  constructive  total  loss  had  taken  place  (a), 
all  the  reasoning  of  the  Court  went  on  that  assumpti 
Now,  the  injudicious  expenditure  of  money  on  repi 
to  an  amount  which  exceeds  the  value  of  the  ve 
after  those  repairs  have  been  completed,  does  not  c 
stitut^  a  total  loss,  and  certainly  not  a  total  loss  a 
sioned  by  the  perils  of  the  sea.  It  may  be  admil 
that  it  is  the  duty  of  the  master  of  a  ship  in  a  fon 
port  to  have  repairs  done  so  as  to  enable  him  to  a 
plete  the  voyage  and  bring  home  the  goods  whici 
has  received  on  freight.  That  argument  only  strengtl 
the  case  for  the  defendant  in  error.  For  such  a  ] 
pose  the  master  is  the  authorized  agent  of  the  a 
owner ;  and  there  is  no  statement  in  the  case  that 
cxpences  caused  by  these  repairs  were  not  lawfiiUy 
from  the  owner  of  the  ship.  If  so,  and  if  the  ma 
secured  the  payment  of  them  by  giving  a  bottomry  h 
the  person  who  received  the  freight  in  discharge  of 
bond,  must  be  taken  to  have  received  it  on  the  pa 
the  person  who  gave  the  bond ;  in  other  words,  ol 
owner  of  the  vessel. 

(fl)  6  Man.  &  G.  810. 
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Ft  is  a  most  extraordinary  argument  to  put  forward* 
that  the  master  is  the  agent^  not  for  the  owner,  but 
for  the  underwriter.  Yet  that  argument  has  been  used 
here  with  a  view  to  show  that  there  was  a  constructive, 
total  loss  in  the  case^  and  that  after  its  occurrence  the 
captain  was  no  longer  the  agent  of  the  owner  alone^ 
but  agent  for  the  interests  of  all  concerned.  The  argu- 
ment cannot  be  supported  in  law,  and,  in  fact,  the 
captain  acted  ad  the  agent  of  the  owner  alone.  The 
decision  of  the  Admiralty  Court  that  the  bottomry  bond 
was  valid,  for  the  purpose  of  transferring  the  right  to 
freight  from  the  owner  to  the  obligee,  shows  that  the 
master  was  the  agent  of  the  owner,  and  had  authority 
to  pledge  the  owner's  credit. 

In  order  to  make  a  constructive  total  loss,  there 
must  be  an  election  to  make  it  so  at  the  time  and  spot 
of  the  accident.  The  election  having  been  once  made,, 
it  cannot  be  recalled.  Here  the  election  was  made  by 
the  captain,  against  whom  fraud  is  not  imputed,  who 
was  the  agent  for  the  owner,  and  who  acted  as  such 
throughout.  The  captain  elected  to  repair  the  ship, 
and  to  take  the  benefit  that  thereby  might  accrue ;  and 
he,  the  owner's  agent,  having  so  elected,  the  owner 
cannot  now  insist  upon  a  constructive  total  loss  at  all. 
It  is  most  essential  to  adhere  to  the  rule  that  the  owner 
of  a  vessel  is  not  by  himself  or  his  agents  to  take  the 
chance  of  repairing  a  vessel,  to  incur  thereby  an  enor- 
mous expence,  and  then,  when  the  chance  turns  out  un- 
favourable, to  throw  the  whole  loss  on  the  underwriters. 

There  was  here  no  abandonment  of  freight  at  all,  or 
none  made  in  time.  Anderson  v.  The  Royal  Ex^ 
change  Insurance  Company  {b).   The  title  to  the  freight 

(6)  7  £a8t>  38. 


1849. 
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was  clogged  with  a  lien^  created  by  the  act  oi 
owner's  captain^  for  the  benefit  of  the  owner. 
freight  certainly  was  not  abandoned.  It  is  a  fialla 
speak  of  abandoning  a  thing  to  a  man  for  his  be 
whcn^  by  a  previous  act  of  the  person  affecting  to 
the  abandonment^  no  benefit  can  arise  to  the  aband( 
Here  the  freight  could  not  possibly  be  of  benei 
the  underwriter,  for  it  had  been  previoasly  assi 
on  bottomry  for  advances  made  to  the  owner  of  the  i 
The  finding  of  the  jury  on  this  part  of  the  case  is  i 
telli^ble.  Besides,  an  act  of  abandonment  doei 
transfer  the  property  in  the  ship  and  freight^  bnt  m< 
entitles  the  insurer,  by  operation  of  law,  to  receive  c 
for  what  the  ship  and  freight  will  produce ;  the  pro{] 
itself  does  not  pass.  The  ship  registry  acts  do 
notice  such  a  transfer  of  property,  for  they  contai 
exception  dispensing  with  their  provisions  in  the 
of  a  transfer  in  the  property  of  the  ship  occasione 
operation  of  law.  It  follows  therefore  that  that  pa 
the  special  verdict  which  alleges  that  the  owner  of 
ship  acted  bona  fide,  and  as  a  prudent  uninsured  01 
might  have  acted,  has  no  bearing  on  this  case,  whi 
is  a  very  strong  circumstance  in  the  defendant's  fa 
that  the  special  verdict  nowhere  states  that  a  pru 
owner,  had  he  been  on  the  spot  at  the  time^  would 
have  begun  to  make  these  repairs  with  the  view  of 
dering  the  ship  competent  to  complete  the  voj^age, 
to  bring  home  the  cargo.  As  this  House  can  only 
ceed  on  what  is  actually  stated  in  the  special  verdi< 
must  be  taken  that  a  prudent  owner  would  have  1 
these  repairs;  and  if  so,  then  the  act  of  electi( 
complete,  and  the  plaintiff  cannot  be  allowed  s 
Mrards  to  recal  it. 
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This  case  is  distinguishable  from  that  of  Holdsworih  1B49. 
▼.  Wise  (c),  on  which  the  judgment  of  the  Court  of  Bbnson 
Common  Pleas  was  principally  vested.  It  may  be  ad-  (Jhapman. 
mitted  as  a  general  proposition^  that  where  the  damage 
arises  from  the  perils  of  the  sea,  and  where  the  ship 
cannot  be  put  into  a  state  of  repair  necessary  for  the 
pursuing  of  the  voyage^  except  at  an  expence  greater 
than  the  value  of  the  ship  when  repaired^  the  master  is 
not  bound  to  incur  that  expence ;  but  then  there  must 
be  an  abandonment,  and  that  must  be  made  by  the  ow- 
ner^ or  his  authorized  agent  at  the  time.  He  cannot  ex- 
ercise his  discretion  as  torepwing,  then^  bring  the  ship 
home,  and  earn  freight,  and  yet  claim  for  a  total  loss. 
If  therefore,  as  in  this  case,  repairs  are  executed  by  the 
authority  of  the  master,  and  the  ship  brings  home  the 
original  cargo,  and  freight  is  actually  received  thereon, 
it  is  impossible  to  contend  that  in  sueh  a  case  the  un- 
derwriter on  freight  can  be  liable  to  the  assured. 
McCarthy  v.  Abel  {d)  establishes  the  contrary  of  luch 
a  proposition. 

One  of  the  tests  applicable  to  this  case,  to  show  that 
the  freight  received  under  the  bottomry  bond  has  been 
received  by  the  order  and  for  the  account  of  the 
owner,  is  to  be  found  in  the  situation  of  the  under- 
writer on  the  ship.  Suppose  he  had  had  an  agent  on 
the  spot  competent  to  act  for  him,  and  that  the  master 
had  made  a  valid  abandonment,  that  the  underwriter's 
agent  had  accepted  it,  and  had  taken  to  the  ship,  and 
ordered  the  repairs,  and  brought  home  the  goods.  It  is 
clear  that  he  would  be  entitled  to  the  freight.  But 
how  could  he  get  it  ?  He  could  only  sue  for  the  freight 

(c)  1  Man.  &  Ryl.  673  ;  7  Bam.  and  Ores.  794. 

(J)  5  East.  386. 
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lSi9.        in  the  name  of  the  person  with  whom  the  contracts    for 
Dbnsow       the  freight  was  made^  and  he  must  therefore  use     the 
name  of  the  owner  of  the  ship^  and  would  be  habL^  to 
all  the  equities  that  might  be  set  up  in  answer  to   tbe 
claim  if  made  by  the  owner  himself.    This  shows  tiat 
the  receipt  of  the  freight  by  the  assignee  of  the  owner 
is  a  receipt  of  it  by  the  owner  himself^  and  the  fre^t 
here  has  been  received  in  that  manner* 

Whenever  the  freight  has  been  received,  no  matter 
under  what  circumstances,  the  underwriter  on  freight 
is  exempted  from  liability.  Everih  y  Smith  (e).    There 
the  expences  of  a  detenticm  by  embargo  exceeded  tlie 
freight,   so  that  the  freight  was  on  the  balance  of 
accounts  wholly  lost ;  but  it  was  held  that  though  the 
policy  attached  at  the  time  of  the  detention,  yet  that 
freight  having  been  afterwards  earned  by  the  veoKi 
bringing  home  the  cargo,  the  underwriter  on  freight  was 
not  liable.     Falkner  v.  Ritchie  (/)  is  to  the  same  effect^ 
and  both  alike  show  that  the  election  to  abandon  must 
be  at  once  made ;  and  that  if  the  owner  knows  by  any 
method  whatever  that  the  vessel  is  in  a  port  of  safety, 
and  is  in  a  condition  to  complete  the  voyage,  he  from 
that  moment  loses  his  right  of  election.    The  case  d 
Idle  V.  The  Royal  Exchange  [g)  does  not  impugn  that 
doctrine,  for  that  only  establishes  that   in  a  case  of 
actual  necessity,  the  master  may  justify  selling  the  ship; 
and  the  case  of  the  Gratitudine  (A)  proves  that  the 
master  has  authority  to  bind  the  owners,  for  there  & 
bond  given  by  him  was  enforced  by  the  Ck)urt. 
Now  as  to  the  question  of  the  cause  of  the  lo«  of 

{e)  2  Maule  &  S.  278.  (g)  3    B.   Moore,   115;  S 

(/)  2  Maulc  &  S.  290.         Taunt.  755. 

(h)  3  Rob.  Adm.  Rep.  240. 
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the  freight: — suppose^  which  is  however  denied^  that  1849. 
there  has  been  a  loss  of  freight^  stilly  unless  that  loss  Binson 
has  been  caused  by  the  perils  insured  against^  no  lia-  CaAPMAM 
bility  has  been  incurred  by  the  underwriter.  The 
owner  here  did  not  receive  the  freight.  Why  ?  Be- 
cause it  had  been  previously  received  by  the  obligee 
of  the  bottomry  bond^  through  the  act  of  the  au- 
thorized agent  of  the  shipowner.  The  owner  would 
have  received  the  freight,  if  the  master  had  not 
pledged  it  at  Pemambuco.  It  cannot  therefore  be 
said  that  the  freight  was  lost  by  the  perils  of  the 
sea,  although  it  may  be  true  that  the  act  of  the 
shipowner's  agent  never  would  have  taken  place  had 
not  those  perils  occurred.  McCarthy  v.  Abel  (t)  shoiys 
that  under  such  circumstances  the  loss  was  not  occa- 
sioned by  the  perils  insured  against,  and,  therefore,  could 
not  be  recovered.  That  case  is  decisive  of  the  present. 
There  the  ship  and  freight  had  been  separately  insured. 
The  ship  had  been  seized  under  an  embargo,  on  hearing 
of  which  the  owner  abandoned  to  the  respective  under- 
writers, who  accepted  the  abandonment.  The  embargo 
was  afterwards  taken  off,  and  the  ship  completed 
the  voyage  and  earned  freight.  It  was  held  that 
the  owner  could  not  recover  as  for  a  total  loss  of 
freight,  which,  if  lost  at  all,  had  been  lost,  not  by  the 
perils  insured  against,  but  by  the  voluntary  act  of  the 
assured.  The  only  difference  between  these  two  cases, 
is,  that  in  this  there  was  an  obligee  of  a  bottomry  bond, 
by  whom  the  freight  has  been  received,  while  there  it 
was  received  by  the  underwriters  on  the  ship,  who  were 
treated  by  the  Court  as  having  received  it  ^^  by  and  on 

(()  5  East,  388. 
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behalf  of  the  assured^^^  and  it  was  therefore  held^  t 
no  loss  of  freight  had  occurred.  Unless  that  case  i 
be  overruled^  it  must  decide  the  present ;  for  here 
owner  assigned  the  freight,  and  by  that  assignmi 
and  by  that  alone,  lost  the  right  to  receive  it* 

Then  as  to  the  question  whether  a  partial  loss 
be  recovered  under  this  declaration.  In  the  first  pb 
the  defendant  denies  that  there  has  been  any  Ion 
freight  whatever,  for  the  whole  has  been  earned  a 
received,  but  at  least  there  was  not  loss  occasioned 
the  perils  insured  against ;  and,  in  the  next^  he  o 
tends  that,  for  the  plaintiff  to  recover  on  this  deda 
tion,  the  loss  on  the  freight  must  be  total.  The  findi 
of  the  jury  merely  assumes  a  partial  loss,  but  that  fii 
ing  is  not  binding  on  the  Court. 


Mr.  Peacock  in  reply. 
First,  as  to  the  denial  that  there  has  been  a 
total  loss  of  freight,  or  any  loss  by  the  perils  i 
sured  against.  The  circumstances  under  which  t 
plaintiff  was  deprived  of  the  right  to  receive  the  £reig 
constituted  a  total  loss  of  freight.  Assuming  that  t 
bottomry  bond  was  a  debt  which  the  owner  was  boui 
to  pay,  then  it  is  clear  that  that  debt  was  occasion 
by  the  perils  of  the  sea,  and  by  the  enforcement  of  t 
debt  so  occasioned,  the  assured,  in  fact,  received 
freight.  The  observation  of  Lord  Chief  Justice  Dall 
in  Idle  v.  The  Royal  Exchange  (a),  applies  here,  a 
a  debt  so  occasioned  and  so  operating,  must  be  con 
dered  as  a  loss  by  the  perils  of  the  sea.  Secondly, 
to  the  agency,  the  cases  of  Biuvton  v.  Snee  (6),  Mi 


(a)  3  B.  Moore,  115,  151.       (6)   1  Ves.  155. 
See  ante,  p.  704. 
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V.  Fletcher  {c),  the  Gratitudine  (dj,  and  Fleming  v. 
Smith  {e)y  shew  many  instances  in  which  the  master 
ceases  to  be  the  sole  agent  for  the  owners^  and  becomes 
a  person  acting  for  all  concerned.  The  case  of  the 
Constantia  (fj,  which  was  three  different  times  under 
the  consideration  of  the  Courts  establishes  the  same 
principle.  The  owner  is  not  personally  liable  on  a 
bottomry  bond^  Johnson  v.  Shepper  {g) ;  but  the  bond 
is  to  be  enforced  against  the  ship  and  the  freight^  and^ 
in  case  of  necessity^  the  cargo. 

Then  as  to  the  omission  in  the  special  verdict  of 
a  finding  that  if  the  owner  had  been  on  the  spot 
he  would  not  have  ordered  these  repairs.  No  such 
finding  could  have  been  made^  for^  under  the  cir- 
cumstances stated  here^  it  is  clear  that  a  prudent 
and  an  honest  owner  would  have  begun  these  repairs 
with  the  purpose  of  completing  the  voyage^  and  so  pre- 
venting a  loss  to  any  one.  At  that  time  it  was  impos- 
sible to  know  that  the  expence  of  the  repairs  would 
exceed  the  value  of  the  ship.  The  cases  of  Young  v. 
Ikning  {h)y  and  Irving  v.  Manning  (i)^  establish  the 
principle  that  a  master^  acting  bond  fide  in  making  such 
repairs  does  not  thereby  preclude  the  owner  from  after- 
wards abandoning.  The  owner  has  the  right  to  do  so^ 
as  soon  as  he  knows  the  real  circumstances  of  the  case ; 
and  here  he  did  abandon  on  the  very  day  on  which  the 
information  reached  him  through  M^Calmonfs  letter. 
At  the  time  that  he  gave  notice  of  abandonment  the  re- 
pairs were  not  completed.     Finally,  it  is  clear  that  the 


(c)  Doug.  231. 
{d)  3  Rob.  Adm.  Rep.  *J40. 
(e)  Anient  Vol.  I ,  p.  513. 
(/)  2   Rob.   Adm.  Cases, 
temp.  Luthington,  404. 


(g)  1  Salk.  35. 

{h)  2  Man.  &  Gr.  593. 

(0  Ante,  Vol.  I.,  p.  287. 
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plaintifF  is  entitled  to  recover  something'^  for  at 
events  there  has  been  a  partial  loss ;  but  it  is  submit 
that  the  circumstances  of  this  case  shew  the  loss 
have  been  a  total  loss^  and  that  the  plaintiff  in  erro 
entitled  to  judgment  for  his  whole  demand* 

Lord  Brougham. — I  propose  that  the  following  qu 
tions  shall  be  put  to  the  judges :  Firsts  ^^  whether  on  t 
facts  stated  in  the  special  verdict^  the  plaintiff  is  entiti 
to  recover  as  for  a  total  loss  of  the  freight  }^'  I 
condLy^  ^  Whether^  upon  the  pleadings  and  the  & 
stated  in  the  special  verdict^  the  plaintiff  is  entitled 
recover  for  a  partial  loss  of  the  freight }''  and^  third 
^^  Whether  the  findings  of  the  jury  do  not  entitle  t 
plauitiff  to  a  verdict  for  569/.  as  for  a  partial  loss 
It  may^  in  the  result^  be  the  opinion  of  the  Judges  tl 
cither  there  has  been  a  total  loss^  or  none  at  all ;  but 
is  much  better  that  both  the  questions  as  to  total  a 
as  to  partial  loss  should  be  considered  by  the  Judges 

The  Judges  requested  time  to  consider   their  a 
swers^  and  time  was  given  accordingly. 


July  9,  1849. 

Opinion  of 
the  Judges* 


^  Mr.  Baron  Alderson  delivered  the  opinions  of  t 
Judges. — The  first  question  put  by  your  Lordshi 
to  the  Judges  is,  ^^  Whether,  upon  the  facts  stated 
the  special  verdict,  the  plaintiff  was  entitled  to  reco^ 
as  for  a  total  loss  of  the  freight  ?^^ 

We  are  all  of  opinion  that  he  was  not. 

The  special  verdict  states  that  the  ship,  with  a  cai 
on  board,  left  PemambucOy  on  the  voyage  to  Liverpt 
on  the  29th  June^  1839 ;  and  in  proceeding  out  of 
harbour  struck  on  a  rock,  and  was  obliged  to  put  b 
to  be  repaired ;  that  the  master,  after  several  survc 


CASES  IN  THE  HOUSE  OF  LORDS. 


719 


and  with  the  concurrence  of  the  persons  to  whom  he 
had  been  addressed  by  the  plaintiff  to  procure  a  cargo^ 
proceeded  to  effect  the  repairs^  which  continued  from 
the  29th  June  to  the  4th  January  following ;  that  the 
expenses  of  them  amounted  to  the  sum  of  7132/.  3^.  Sd.y 
much  exceeding  the  value  of  the  ship  and  freight,  which 
sum,  the  master  not  being  able  to  procure  it  in  any 
other  manner,  was  compelled  to  borrow  on  bottomry, 
and  executed  a  bottomry  bond,  charging  the  ship, 
freight,  and  cargo ;  that  the  cargo  had  been  necessarily 
taken  out  during  the  repairs,  but  was  re-shipped ;  the 
ship  sailed  on  the  6th  of  January  1840,  and  arrived 
with  the  cargo  at  Liverpool  \  and  that  the  obligees  of 
the  bond  received  the  freight,  under  a  decree  of  the 
Court  of  Admiralty. 

The  freight  therefore  having  been  earned,  it  is  plain 
that  the  plaintiff  cannot  recover  for  a  total  loss  of  that 
freight,  unless  he  can  repudiate  all  that  was  done  by 
the  master,  and  treat  the  ship  and  freight  as  wholly 
lost  at  Pemambuco  on  the  29th  of  June. 

The  special  verdict  does  not  state  when  the  plaintiff 
was  first  informed  of  the  accident  to  the  ship.  The 
only  information  to  the  plaintiff  which  it  notices  is  that 
conveyed  by  a  letter  from  Pemambuco^  dated  the  14th 
of  November  1839,  which  was  received  on  the  30th  of 
December  in  that  year,  and  contains  this  passage: 
^^  The  Lord  Cochrane^ s  expenses  are  likely  to  exceed 
5000/.,  with  commission,  discharging  and  rc-loading 
cargo,  &c.''  On  the  same  day  the  plaintiff  gave  notice 
of  abandonment  of  the  ship  and  freight  to  the  respec- 
tive underwriters  on  each,  and  did  not  interfere  in  any 
way  iiftervvards  in  respect  of  either  ship  or  freight. 

It  is  undoubtedly  a  rule  that  the  facts  are  to  be 
taken  as  stated  in  a  special  verdict,  and  that  inferences 


1849. 

BiNSON 
V, 
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of  foct  are  not  to  be  drawn  by  the  Court ;  but  i 
material  to  observe^  that  this  special  verdict  does 
state  that  the  plaintiff  abandoned  when  he  first  he 
of  the  accident^  or  even  when  he  first  knew  that 
ship  was  under  repair^  nor  that^  in  common  pnidei 
he  would  not^  if  he  had  himself  been  at  Pemamb 
and  uninsured^  have  done  precisely  what  the  mac 
did. 

The  duty  of  the  master  in  case  of  damage  to 
ship  is  to  do  all  that  can  be  done  towards  bringing  i 
adventure  to  a  successful  termination;  to  repair  1 
ship^  if  there  be  a  reasonable  prospect  of  doing  so  at 
expense  not  ruinous;  and  to  bring  home  the  car] 
and  earn  the  freight^  if  possible. 

In  the  absence  of  any  finding  to  the  contrary^ 
must  assume  that  this  duty  was  properly  performe 
and  it  may  well  have  been  so^  for  consistently  with 
the  facts  found  in  the  special  verdict^  the  expenses 
the  course  of  repairing  may  have  been  discovered  to 
much  greater  than  was  at  first  contemplated^  withe 
any  fault  in  the  master  or  those  under  whose  advice 
acted.  Subsequent  events  may  show  that  he  acted  < 
roncously^  but  we  think  it  impossible  to  say  that 
acted  beyond  the  scope  of  his  authority,  or  that  t 
plaintiff  is  entitled  to  treat  him  as  being  no  longer  1 
agent  as  soon  as  he  commenced  the  repairs,  and  to  cc 
sider  the  ship  as  a  new  ship,  or  the  adventure  in  t 
voyage  home  as  a  ntw  adventure,  as  he  might  lu 
done  if  the  master  had,  as  perhaps  the  facts  might  ha 
justified  him  in  doing,  abandoned  the  adventure,  a 
sold  the  ship.  The  election  to  repair  was  made,  a 
the  repairs  commenced  in  July  1839,  and  the  fa 
found  by  the  special  verdict  are  not  sufficient  to  sh 
that  the  master  in  making  that  election  acted  beyo 
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the  scope  of  his  authority  ;  for  he  certainly  had  autho« 
rity  to  act  as  a  prudent  uninsured  owner  would  have 
done^  and  it  is  not  found  that  an  owner  so  situated 
would  have  acted  differently.  Under  these  circum- 
stances the  plaintiff  was^  we  thinks  bound  by  that  elec- 
tion of  the  master^  and  could  not  in  the  month  of  De- 
cember  following^  when  he  heard  of  the  great  amount 
of  the  expenses^  get  rid  of  that  election^  and  put  himself 
in  the  same  situation  as  if  no  repairs  had  been  done. 
The  abandonment  can  have  no  effect  under  such  cir- 
cumstances. If  the  loss^  being  a  loss  by  damage  to  the 
ship^  was  total  in  the  first  instance^  no  abandonment 
was  necessary ;  if  it  was  not^  abandonment  could  not^ 
even  at  the  firsts  make  it  so ;  much  less^  after  the  plain- 
tiff^ by  his  agcnt^  had  elected  to  repair^  and  after  the 
repairs  had  been  nearly  completed. 

In  cases  of  capture  or  detention^  where  the  loss  is 
apparently  totals  abandonment  to  the  underwriters  on 
freight  may  be  very  important ;  but  even  in  such  cases^ 
if  the  ship  is  retaken  or  released^  and  freight  earned 
before  action  brought,  the  owner  cannot  recover  on  the 
policy  on  freight ;  nor  indeed  is  there  any  instance  to  be 
found  in  which  an  action  for  a  total  loss  of  freight  has 
been  held  to  be  maintainable  where  the  freight  has  been 
actually  earned. 

We  have  no  doubt  that  the  receipt  of  the  freight  by 
the  obligee  of  the  bond  was^  in  law  a  receipt  by  the 
plsdntiff^  having  already  expressed  our  opinion  that  he 
was  bound  by  the  election  of  the  master  to  repair^  and 
of  course  bound  by  the  bottomry  bond  which  became 
necessary  to  be  given  to  effect  the  repairs ;  and  even  if  it 
had  not  been  a  receipt  by  the  plaintiff^  still  he  would  not 
have  been  prevented  from  receiving  the  freight  by  the 
perils  insured  against^  but  by  his  own  act  in  pledging 
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Bbnbon       tained  the  freight  if  he  had  chosen  to  pay  off  that  bond. 

*'•  The  freight  was  not  actually  lost  by  the  perils  insured 

agdnst^  for  it  was  in  point  of  fact  actually  earned ;  nor 

^J^jHd^     can  it  be  said  to  be  lost  to  the  plaintiff  by  those  perih; 

but  if  lost  to  him  at  all>  it  has  been  lost  by  his  own 

acts  and  omissions. 

We  say  nothing  as  to  the  finding  of  the  jury  on  the 
issue  as  to  the  total  loss  of  the  ship^  because  your 
Lordships^  question  is  confined  to  the  effect  of  the  spe- 
cial verdict,  which  is  found  only  on  the  third  and  fourth 
issues,  and  cannot  be  altered  or  construed  by  the  find- 
ings on  the  other  issues. 

To  the  second  question    put  by  your  Lordships 
^^  Whether,  upon  the  pleadings  and  the  facts  stated  b 
the  special  verdict,  the  plaintiff  was  entitled  to  recover 
for  a  partial  loss  ?^*  we  answer  in  the  negative.    The 
pleadings  indeed  present  no  obstacle,  for  if  a  partial 
loss  of  freight  can  be  recovered  at  all,  we  know  no 
reason  why  it  may  not  be  recovered  on  a  declaration 
claiming  a  total  loss,  as  is  constantly  the  case  in  ac- 
tions on  policies  on  the  ship  ;  but  here  if  any  freight 
was  earned,  the  whole  freight  was  earned ;  and  we  have 
already    expressed    our    opinion    that    freight    was 
earned.    The  whole  original  cargo  was  re-shipped  and 
brought  home. 

To  the  third  question  put  by  your  Lordships  we  an- 
swer, that  the  findings  of  the  jury  do  not  entitle  the 
plaintiff  to  a  verdict  for  569/.,  or  for  a  partial  loss. 
We  have  already  expressed  our  opinion  that  the  facts 
stated  in  the  special  verdict  do  not  entitle  the  plaintiff 
to  recover  for  a  partial  loss,  and  the  findings  on  the 
other  issues  do  not  in  any  respect  touch  this  question. 
As  to  the  sum  of  569/,,  which  is  alleged  to  be  the  pi«* 


% 


CASES  IN  THB  HOUSK  OF  LORDS. 

portion  of  the  expenses  at  Pemambuco  wliich  the 
freight  ought  to  bear^  a  question  might  have  arisen  if 
the  underwriters  on  freight  had  accepted  the  abandon- 
ment^ and  paid  the  total  loss  claimed ;  for  then,  the 
freight  having  afterwards  been  received,  if  the  under- 
writers had  claimed  it  as  money  had  and  received  to 
their  use,  and  could  have  supported  that  claim,  an  at- 
tempt might  have  been  made  to  deduct  the  509/.  as 
salvage  of  the  freight ;  but  no  such  question  arises  in 
this  action,  in  which  the  sum  insured  is  claimed  as  lost 
freight,  not  as  money  paid  by  way  of  average  or  salvage, 
or  in  any  other  manner  than  as  by  loss  of  freight. 
The  underwriters  upon  this  policy  engage  only  that 
freight  shall  be  earned,  and  it  has  been  earned.  At  all 
events,  if  by  the  terms  of  the  policy  any  other  contract 
can  be  considered  to  be  entered  into,  the  declaration  in 
this  case  is  not  adapted  to  such  contract,  or  to  anything 
but  loss  of  freight. 
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Lord  Brougham : 
In  this  case  the  learned  Judges  have  given  a  unani*  Jdly27, 1849. 
moHs  opinion;  and  I  entertain  no  doubt  upon  the 
question.  Indeed,  my  noble  and  learned  friend  and  I 
held  the  same  opinion  during  the  argument  :  I  there- 
fore move  your  Lordships  that  judgment  should  be 
given  for  the  defendant  in  error. 


Lord  Campbell: 

I  think  this  case  does  not  admit  of  any  reasonable 

doubt.    There  is  here  neither  a  partial  nor  a  total  loss 

of  freight,  because  the  goods,  the  freight  of  which  was 

insured,  were  loaded  at  the  port  of  outfit,  and  were 

3  B 
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delivered  at  the  port  of  destination,  and  the  fireight  \ra8 
paid.    To  be  sure,  it  was  not  received  by  the  owner  of 
the  ship,  but  it  was  received  under  his  authority,  and 
unless  you  are  altogether  to  discard  what  the  master 
had  done,  or  to  suppose  that  he  had  acted  fraudulently 
or  without  authority,  there  can  be  no  doubt  that  tl»^ 
judgment  should  be  for  the  defendant  in  error.    Ther^' 
fore  I  entirely  concur  in  the  motion  of  my  noble  »«-»-A 
learned  friend. 


Judgment  for  the  defendant  in  error,  with  costs  (af    '- 


(a)  In  connexion  with  this  case  see  that  of  Dkhoui  t. 
nwiy  1  Exch.  Rep.  53 7 »  where  an  owner  of  goods,  who 
been  obliged  to  contribute  towards  the  payment  of  the  b(^ 
tomry  bond,  and  of  the  costs  of  the  suit  instituted  in  i 
Court  of  Admiralty  by  the  obligee  of  that  bond,  was  held 
titled  to  maintain  an  action  against  the  owner  of  the  ship 
an  implied  promise  to  indemnify.      A  plea,  setting  for~^22 
the  special  circumstances,  and  denying  the  authority  of  t:rlB.c 
master,  and  alleging  that  as  soon  as  defendant  had  notice 
of  the  repairs,  and  of  the  fact  that  the  costs  of  them  excee^ied 
the  value  of  the  ship  and  freight,  he  abandoned  the  ship  and 
freight,  was  held  bad  on  general  demurrer. 


li 
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Thomas  Henry  Rowley^  and  his  bro-^  1848. 

tilers    and    sisters;    and    William  I    .  .         Mav  8, 9,  15, 

Henry  Orchard,  and  his  brothers  f^VV^^ants.       16, 18  and  2i. 

and  sisters.  j  ^J,^ J^^ 

Samuel  Adams  and  Edmund  Marks  Iji^p^j/Mid^i/*  '^ 

and  Others.  {Original  Appeal.)  J       ^ 

The  said  S.  Adams  and  E.  Marks      -    Appellants. 

The  said  T.  H.  Rowley,  and  all  the' 
other  Appellants  and  Respondents  in 
the  original  appeal.         {Crass  Appeal.) 

William  Wyatt    -        -        -        -    Appellant, 

The  said  S.  Adams  and  E.  Marks  and  i  ^^  ,    ^ 

Others.  ^Respondents. 

In  1825  Henry  Wyatt  and  his  son  Henry  E,,  who  had  previously  Duties  amd 
carried  on  business  as  brewers,  admittPil  another  son,  George,   liabilities  of 
into  partnership.    By  the  partnership  deed,  it  was  af|[reed  that   J'rustees  tmd 
the  plant,  &c.,  which  was  stated  tn  have  be<'n  valued  ai  63,000/.,  Executors 
ezc'lnstre  of  the  stock  and  debts,  should  be  the  capital,  to    WUftUde- 
a  moiety  of  which  the  father  was  to  i>e  entitled.    His  sur*  fa%Ut. 
plus  monies  in  the  business  were  stated  to  amount  to  48,915/., 
on  which  he  was  to  receive  interest.    He  died  in  Jtdy  1826, 
bavhiff,  by  his  will,  given  his  surplus  capital  to  his  executors,  in 
trust  lo  invest  the  same  in  government  or  other  security,  and 
pay  the  income  to  his  wife,  uud  after  her  death  to  set  apart  two 
legacies  of  1 2,000/.  each  for  his  two  daughters  and  their  children ; 
He  gave  his  interest  in  the  business  and  the  stipulated  ordi- 
nary capital  to  his  sons  Henry  E,,  George,  and  William,  who  was 
a  mmor,and  he  directed  his  executors  to  carry  on  the  business,  in 
conjunction  with  bis  two  sons,  until  FFtZ/unn  attained  twenty-one, 
and  he  empowered  them  to  sell  his  share  in  the  brewery  during 
his  minority.    He  charged  his  freehold  and  other  property  with 
the  paymeiit  of  his  surplus  capital,  and  directed  mortgages  of 
his  real  estate  for  securing  the  legacies.     The  will  was  not 
proved  till  December  1827,  the  executors  having  in  the  mean- 
time left  the  surviving  partners  in  the  undisturbed  possession  of 
the  partnership  property ;  and  the  business,  although  they  did 
not  take  any  active  part  in  it,  was  carried  on  with  their  concur- 
rence.   Disputes  having  arisen  between  the  sur^ving  partners, 
the  adult  legatees  filed  a  bill  in  1827  for  administration,  which, 
through  the  interference  of  the  executors,  was  abandoned. 
In  1828  the  executors  joined  in  deeds  whereby  the  partnership  was 
dissolved,  and  Henry  E.  assigned  his  interest  to  George,  in  con- 
sideration of  20,000/.,  and  the  executors  released  Henry  E,  from 
ail  claims  in  respect  of  any  surplus  capital.   The  business,  which 
was  afterwards  sold  with  the  sanction  of  the  Court,  was  found  to 
be  inaolvent,  and  the  partnership  property  turned  out  to  be 
wholly  nnpro<luctive  to  the  testator's  estate.     The  executors 
then  filed  a  bill  for  administration  of  the  estate;  and  in  January  , 

1831,  a  bill  was  filed  by  the  children  of  the  testator's  two  daugh- 
ters, seeking  to  charge  the  executors  with  wilful  default  in  not 
having  obtained  payment  of  the  legacies  out  of  the  surplus  capital. 
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'Ynt.%9.  appeals  were  broTicit  igainst  oniers  mad 
xatliy  the  object  of  which  was  to  obCain  parmcB 
t%o  l^gacie^  of  12,000/.  each,  which  were  bcquny 
by  Mr*  Ilfiiry  fFtjalf,  the  testator  in  the  caosea 
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trust  for  the  benefit  of  his  daughters  and  three  children. 
It  was  alleged  by  the  appellants  in  the  first  appeal,  the 
children  of  the  daughters,  that  the  testator's  personal 
assets  were,  at  his  death,  amply  sufficient^for  payment 
of  the  legacies,  but  were  afterwards  wasted  and  lost ; 
and  they  charged  that  the  loss  was  occasioned  by  the 
neglect  and  default  of  Adams  and  Markiy  the  respon- 
dents in  that  appeal,  who  were  the  executors  of  the 
testator,  and  that  they,  therefore,  became  personally 
liable  to  make  good  the  amount  of  the  two  legacies, 
with  interest. 

In  April  1^7 9  Mr.  Henry  Wyattj  who  had  for  some 
years  previously  carried  on  an  extensive  business'as  an  ale 
brewer  npon  freehold  and  leasehold  premises  belonging 
to  himself  in  Portpool  Lane,  took  his  eldest  son  Henry 
JESarley  Wyatt  into  partnership.  Upon  that  occasion  Mr^ 
H*  fFyatVs  capital  embarked  in  the  business — exclusive 
of  the  debts  due  to  him  in  respect  thereof,  and  also  ex- 
clusive of  the  value  of  the  stock  of  malt,  hops  and  ale 
belonging  thereto — was  estimated  by  him  at  24,000/., 
which  sum  had  been  from  time  to  time  expended  upon, 
and  was  then  represented  by,  the  plants  stock  in  trade, 
utensils  and  effects  employed  in  the  business^  other  than 
the  debts  and  stock  excepted  from  the  estimate.  By 
the  articles  of  partnership—founded  on  the  estimate— 
one-fourth  part  of  the  plant,  &c.^  equal  to  6000/.^  was 
given  to  H.  £.  JFyaU,  and  he  was  to  have  one -fourth 
of  the  profits,  subject  to  the  pajrment  thereout  of 
interest,  at  the  rate  of  5/.  per  cent,  per  annum,  to  his 
father,  upon  the  said  sum  of  6000/.  The  articles  con- 
tained various  stipulations  in  respect  to  the  drawing  of 
bills  and  checks  and  the  keeping  of  the  accounts,  &c. 
The  trade  debts  and  stock  of  malt^  resen'ed  by  the 

articles  as  the  exclusive  property  of  Henry  JFyatt,  were 

3c2 


1849. 

ROWLBV 
V. 

Adams 


728 


CASB8  IN  THR  HOU8B  OF  LORD9. 


i849. 

ROWLBT 

r. 
Adams : 


\ 

2 


nsed  in  the  course  of  the  busineBB  as  surplus  capital 
belonging  to  him,  upon  the  amount  of  which,  calculate 
from  time  to  time,  he  was  entitled  under  the  articks  ^^ 
the  like  interest,  and,  for  the  re-payment  of  sis^"^ 
capital,  the  joint- stock  of  the  partnership,  and 
profits  thereof;,  were  made  liable. 

The    business  was  carried  on  under  the  firm 
^'  Wyatt  and  Son"  from  1817  to  the  year  1825,  duri 
whidi  time  accounts  of  the  stock  in  trade,  of  the 
due  from  and  to  the  firm,  and  of  the  profits  of  the  \m 
siness,  were  taken  at  the  end  of  each  year,  and 
in  books  signed  by  both  partners.   Upon  the  foot! 
find  result  of  these  accounts,  at  the  end  of  1824,  X^ 
plant,  utensils  and  other  effects  employed  in  the  bu. 
ness — exclusive  of  the  debts  due  to  the  partnersl^' 
and  of  the  stock  of  malt  and  ale  in  hand — were 
mated  by  Henry  fVyatt  at  the  sum  of  63fi76l.f 
there  was  then  due  to  him  from  the  concern,  as 
amount  of  his  surplus  capital  therein,  the  sum       ^ 
48,915/.,  and  to  Mr.  H.  E.  fFyaii,  the  sum  of  3129^., 
as  his  surplus  capital. 

On  the  Ist  of  January,  1825,  Mr.  George  fFy^^^J, 
second  son  of  H.  TFyatt,  was  taken  into  the  partner- 
ship, and  new  articles  of  partnership  for  seven  yemr^ 
from  that  date  were  executed;  and   it  was  thereby 
agreed,  among  other  things,  that  the  plant,  uteniul^/ 
horses,  carts  and  other  effects  employed  in  the  busi- 
ness, estimated  at  63,6/6/.,— exclusive  of  the  stock  of 
malt  &c.  then  on  hand,  and  of  the  debts  due  to  the  late 
partnership,  which  were  to  continue  the  property  of 
H.  JVyatt  and  H.  Earley  fTyuti  respectively^  and 
exclusive  also  of  the  said  surplus  monies  of  48,915^ 
and  3129/.  due  to  them  respectively  from  the  busiiMi 
— should  be  the  capital  of  the  new  partnership,  vA 
should  be  in  the  proportion  of  one  whole  moiety  thcrrof 
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to  Henry  fFyatty  and  one-fourth  to  each  of  his  said  ^^^• 
sons;  that  H.  Wyatt  and  H.  Early  fFyatt  should 
be  entitled  to  receive  interest  of  5/.  per  cent,  per  annum 
out  of  the  general  profits  of  the  business  on  their  said 
respective  surplus  capitals ;  and  that  out  of  George 
WyatCs  share  of  the  profits,  H.  Wyatt  should  be  enti>- 
tled  to  receive  interest  of  3/.  per  cent,  per  annum  on 
the  sum  of  15,91 9/.,  the  estimated  value  of  6.  fFyatt*s 
fourth  part  of  the  i^eneral  capital.  Upon  the  footing 
of  these  articles,  which  contained  various  other  stipu- 
lations usual  in  partnerships,  the  business  was  carried 
on  under  the  firm  of  ^^  Wyatt  and  Sons/'  from  January 
1825  to  July  1826,  when  Mr.  H.  WyaH  died. 

Mr.  Henry  Wyatt ^  by  his  will,  dated  in  June  1826, 
gave  and  bequeathed  to  Hannah  Wyatt ^  his  wife,  and  to 
the  respondents,  Samuel  Adams  and  Edmund  Marks, 
their  executors  and  administrators,  all  such  surplus 
capital  and  accrued  interest  thereon,  as  he  should  at 
his  decease  have  in  the  said  business,  over  and  above 
his  stipulated  proportion  of  capital  therein,  and  also 
all  his  Government  stocks,  and  other  stocks  or  funds 
in  the  will  mentioned,  upon  trust  to  invest  the  same 
surplus  capital  in  their  names  in  Government  stocks, 
or  in  real  securities,  and  to  stand  possessed  thereof 
upon  trust  during  his  wife's  life,  to  pay  her  the  divi- 
dends and  annual  produce  of  the  same  surplus  capital, 
stocks,  funds  and  securities,  for  her  sole  and  separate 
use ;  and  after  her  decease,  upon  further  trust,  out  of 
the  same  surplus  capital,  stocks,  &c.,  as  the  primary 
fund,  to  set  apart  the  two  several  legacies  of  12,000/. 
thereinafter  bequeathed  for  the  benefit  of  his  two  daugh- 
ters and  their  respective  children ;  and  as  to  the  then 
residue  of  the  same  surplus  capital,  stocks,  &c.,  upon 
trust  for  his  two  sons,  George  and  William,  in  equal 
shares,  as  tenants  in  common,  their  respective  shares 
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to  be  paid,  or  transferred  to  them  respecUvely,  at  Xhek 
respectire  ages  of  twenty-one  years,  or  so  soon  ther^ 
after  as  the  decease  of  his  wife  would  permit. 

He  devised  and  bequeathed  all  his  copyhold  me^ 
suages,  lands,  &c.,  situate  iat  Homtey  (exempt  fn^^ 
his  debts  and  funeral  and  testamentary  expenses),  ^^ 
his  wife,   for   her    life,   for  her  separate   use;  ai^^ 
from   and   after    her  decease,   he   devbed    and  b^^* 
queathed  the  same  to  his  son  OeorgCj  to  hold  to  hic09 
his  heirs  and  assigns  for  ever,  according  to  the  custonn 
of  the  manor.    And  he  devised  and  bequeathed  Imis 
freehold  houses,  messuages,  tenements,  &c.,  in  TtLMh 
Street^  Gray*s  Inn  Lane  (exempt  from  his  debts  and 
funeral  and  testamentary  expenses),  to  his  wife,  tor 
her  life,  for  her  separate  use;    and  from   and  after 
her  decease,  he  devised  and  bequeathed  the  same  to  him 
son  IFilUam,  his  heirs  and  assigns  for  ever.    And  be 
gave  and  bequeathed  all  his  share  and  interest  in  the 
brewhouse,  and  in  the  plant,  stock  in  trade,  and  all 
other  chattels  and  things  used  in  carrying  on  bis  said 
business,  and  the  goodwill  thereof,  and  in  the  stipU' 
lated  ordinary  capital  for  carrying  on  the  said  business 
(charged  nevertheless  with  such  of   his   debts  and 
funeral  and  testamentary  expenses  as  his  residoarsT 
personal  estate  should  not  extend  to  pay,  and  with  hi^ 
legacies    and    the  annual  sum    thereinafter  charged 
thereupon  in  favour  of  his  wife) ;  as  to  one  mcuetjr  9^ 
his  half-part    thereof — being  one-fourth  part  of  tb.^ 
entirety  of  the  said  business — to  and  for  the  use  of  bi^ 
son  William ;  and  as  to  the  remaining  moiety,  beio^ 
the  remaining  fourth- part  of  the  entirety  of  the8ai<» 
business,  to  and  for  the  use  of  his  two  sons,  Geofg^ 
and  fFilliam,  in  equal  shares,  as  tenants  in  commoo. 

And  he  directed  and  required  his  executrix  and  txc- 
cutors  to  concur  in  carrying  on  and  managing  bb  t^^ 
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bufliDees^  in  conjunction  with  his  sons  for  the  time  being 
of  full  age,  on  behalf  of  his  son  William^  until  he 
should  attain  his  age ;  and  he  further  directed  that 
during  his  minority  200/.,  a-year  should  be  paid  to 
his  guardians  out  of  the  annual  profits  of  his  share,  to- 
be  applied  to  his  maintenance ;  and  that  the  residue  of 
the  annual  profits  of  his  share  should,  from  time  to 
time,  be  invested  by  his  said  wife,  ^S*.  Adams  and  E» 
Marksy  or  the  survivors  or  survivor  of  them,  in  Go- 
vernment stocks  or  funds,  and  should  be  added  to,  and 
be  subject  to  the  same  limitations  as,  the  said  share 
from  which  sucA  accumulations  should  arise. 

And  he  gave  all  the  residue  of  his  goods,  chattels  and 
personal  estate  (subject  to  his  debts  and  funeral  and 
testamentary  expenses,  and  the  deficiency  of  his  lega- 
cies) unto  his  said  wife,  and  ^dams  and  Marks^ 
upon  trust  to  convert  the  same  into  money,  and  invest 
it  in  Government  stocks  or  funds  in  their  names ;  and 
to  stand  possessed  of  the  same  residuary  personal  estate,, 
and  the  stocks,  funds  and  securities  in  which  the  same 
should  be  invested,  upon  trust  during  his  wife's  life,  to 
pay  her  the  dividends  and  annual  produce  thereof  for 
her  separate  use;  and  from  and  after  her  decease,  then 
as  to  the  same  residuary  personal  estate,  stocks,  funds 
and  securities,  in  trust  for  his  said  two  sons,  George 
and  William^  and  his  two  daughters,  in  equal  shares, 
as  tenants  in  common ;  the  share  therein  of  each  of 
his  daughters  to  be  held  upon  the  like  trusts  as  her 
legacy  of  12,000/. 

And  he  gave  and  bequeathed  the  sum  of  12,000/.^ 
from  and  after  the  decease  of  his  wife,  unto  the  said 
Adams  and  Alarks^  and  the  survivor  of  them,  upon 
trust  to  invest  the  same  in  Government  stocks  or  funds  f 
and  to  stand  possessed  thereof  upon  trust  to  pay  the 
dividends  to  his  daughter  Caroline^  the  wife  of  fFilliam 


1849. 

ROWLKT 

V, 

Adams:. 

et  k  contra. 


732 


CASES  IN  THE  HOUSE  OF  LORDS. 


1849. 

ROWLIT 
V. 

Adams : 


Orchard,  during  her  life,  for  her  separate  use  and  wf<^' 
out  anticipation ;  and  from  and  after  her  decease  up^ 
trust  for  her  children,  equally  to  be  divided  amo^^^ 
them,  and  to  be  vested  and  paid  or  transferred  at  su^*^ 
times  as  in  the  will   mentioned;  and  he  gave  a^^^ 
bequeathed  unto  the  said  Adams  and  Marksj  th 
executors,  &c.,  from  and  after  his  wife's  decease, 
further  sum  of  12,000/.  upon  the  like  trusts,  fur 
other  daughter  Jane,  the  wife  of  Thomas 
and  her  children. 

And  he  empowered  the  guardians  of  his  son  WilUa 
during  his  minority,  at  their  discretion,  to  sell  and  di 
pose  of  his  share  of  his  business  of  a  brewer,  and 
goodwill  thereof,  to  his  brother  or  brothers,  or 
other  person  whomsoever.    And  he  devised  and 
queathed  all  his  three-fourth  parts  in  his  stabling 
warehouse  in  fFhite  Hart  Yard,  Poripool  Lane  (su.  1 
ject  to  such  of  his  debts  and  funeral  and  testaraenta-.-^ 
expenses  as  his  residuary  personal  estate  should  note~2i 
tend  to  pay,  and  to  his  legacies),  unto  and  to  the  use  of 
son  H.  JE.  fFyati,  his  heirs  and  assigns  for  ever.   Aud 
gave,  devised  and  bequeathed  all  his  freehold  and  le 
hold  premises  in  Partpool  Lane,  being  his  brewboo 
and  other  premises  held  and  occupied  therewith  (su 
ject « to  his  debts,  and  to  his  legacies)  unto  the  satSJ 
Adams  and  Marks,  their  executors,  assigns,  &c.,  nfOB 
trust  as  to  the  freehold,  to  the  use  of  his  son  fFiWamf 
his  heirs  and  assigns,  when  he  should  attain  twenty- 
one  ;  and  as  to  the  leasehold  part  thereof,  to  biniy  bii 
executors,  administrators  and  assigns,  for  the  remain- 
der of  the  unexpired  term  therein.     And  he  dedaivd 
that  all  the  freehold  and  other  property  whatsoever,  d^ 
vised  and   bequeathed   as   aforesaid,  was  so  deriM^ 
aud  bequeathed  subject  to  the  payment  of  tlie  rar- 
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plus  capital,  continued  or  lent  in  the  said  business,        1849. 
and  the  interest  for  the  same.    And  he  also  subjected      Rowlkt 
and  charged  all  his  copyhold  and  freehold  estates  res-      Adahs  ; 
pectively,  and  also  bis  residuary  personal  estate,  with     et  k  contra. 
payment  of  the  said  two  sums  of  12,(XX)/.  and  12,000/., 
to  his  two  daughters,  and  directed  that  interest,  after 
the  rate  of  5/.  per  cent,  per  annum,  should  be  paid 
thereon  respectively,  until  the  same  should  be  respec- 
tively invested  as  aforesaid,  from  the  day  of  the  decease 
of  his  said  wife.    And  he  directed  that  his  sons  and  all 
necessary  parties  should,  whenever  thereunto  required, 
and  which  he  directed  might  be  done,  duly  execute 
mortgages  to  his  said  trustees  of  his  said  copyhold  and 
freehold  estates  for  securing  the  payment  of  the  said 
two  principal  sums,  with  interest  for  the  same,  after 
the  rate  aforesaid,  and  all  expenses  incurred  in  and 
about  the  same,  within  two  years  from  the  day  of  his 
decease,  in  which  mortgages  should  be  contained  the 
usual  powers  of  sale,  &c.    And  he  appointed  his  wife, 
and  in  case  of  her  death  or  second  marriage,  the  said 
S.  Adams  and  E.  Marks,  guardians  of  the  said  William 
fFyatij  until  he  should  attain  the  age  of  twenty-one 
years;  and  he  also  appointed  his  wife  and  them  executrix 
and  executors  of  his  will. 

On  the  testator's  death,  his  sons,^.  Earley  Wyult  and 
George  fF;/atty  and  his  widow,  Mrs.  Hannah  fFyatt, 
respectively  entered  into  the  possession  of  the  freehold, 
copyhold  and  leasehold  estates,  devised  to  or  in  trust 
for  them  respectively,  and  his  said  two  sons  conti- 
nued in  possession  of  the  partnership  property  and 
effects. 

The  widow  died  in  ^pril  1827,  whereupon  G.  fFyaU 
was  admitted  to  the  copyhold  estates  at  Hornsey, 
which  he  afterwards  settled  on  his  wife  in  fee.    The 
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testator's  will  was  not  proved  by  Adams  and  MarAh 
until  December  1827>  in  consequence  of  a  protract^ 
opposition  thereto  by  H.  EarUy  Wyuit. 

From  the  death  of  the  testator  until  1828,  his'so^^ 
H.  E.  Wyatt  and  6.  fFyait  continued  to  carry  on  th^  ^ 
business  with  the  concnrrence  of  Adamt  and  Mmk^^ 
and  they  (the  sons)  collected  the  debts  owing  to  th. 
brewery,  and  consumed  the  stock  of  beer,  malt  an 
hops,  in  the  ordinary  courbe  of  business.    Differenoer^ 
having  soon  arisen  between  them,  and  continued  up 
the  end  of  1827^   an  arrangement  was  then  eni 
into  for  the  retirement  of  H.  E.  TFyaii  from  the  buik^ 
ness,  upon  the  terms  of  his  receiving  from  George  tlm. 
sum  of  20,000/.  for  his  one-fourth  part  of  the  capi 
and  business,  and  being  released  by  the  executors 
the  testator  from  all  claims  in  respect  of  hb  eatat 
This  arrangement,  after  much  negotiation,  was 
eluded  in  January  1828,  by  two  deeds  of  a8signm< 
and  dissolution  of  partnership. 

The  deed  of  assignment  was  made  between  H* 
Wyatt  of  the  first  part,  Adams  and  Marks^  as 
surviving  executors  of  H,  fFyatty  of  the  second 
and  €r.  fFyatt  of  the  third  part;  and  it  recited 
articles  of  copartnership  of  1817)  a  deed  of  conveyance^ 
dated  7th  March^  1820,  whereby  the  White  Htnv^ 
public-house  and  other  freehold   hereditaments  vrere 
conveyed  to  H*  Wyatt  and  H.  E.  Wyatt  in  fee,  as  part 
of  their  copartnership  property,  and  the  articles  of 
copartnership  of  1825;   and  then  recited    that  the 
statements  cont^ned  in  the  last  mentioned  articles  with 
respect  to  the  value  of  the  plant,  utensils,  stock,  &&» 
employed  in  the  business,  and  with  respect  to  the 
amount  of    surplus    money    then    due  therefrom  to 
H.  Wyally  were  untrue,  and  that  since'^  his  death  the 
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business  had  been  carried  on  by  H>  E.  fTyatt  and         ^^ 
G.  fPj/atty  for  the  benefit  of  themselves  and  the  per-      Rowlby 
sons  interested  therein  under  the  will  of  the  testator^      Adams  : 
and  that  G.  TFyatt  had,  with  the  consent  of  ^dam*     ^  ^  cmUrus 
and  Marksy  as  executors  and  trustees  of  the  testator, 
contracted  with  H.  E.  Wyatt  for  the  absolute  pur- 
chase of  his  fourth  part  or  share  of  the  goodwill  of  the 
business  and  of  the  partnership  property,  and  also  of 
all  such  surplus  capital  as  H.  E.  Wyatt  had  in  the  bu- 
siness ;  and  it  further  recited  that  it  had  been  stipulated 
by  H.  E.  fFyatty  and  agreed  to  by  G.  fFyatty  with  the 
consent  of  jidams  and  Marks,  as  such  trustees  and 
executors,  that  G.  fPyait  should  pay  and  discharge  the 
fourth  part  which  ought  to  be  paid  by  H.  E.  fPyait 
(in  respect  of  his  one  equal  fourth-part)  of  such  sur- 
plus capital  as  should  be  found  to  have  belonged  to 
H»  Wyatt  at  the  time  of  his  decease,  and  of  all  other 
debts  or  engagements  of  the  said  copartnerships,  and 
should  indemnify  H.  E.  Wyatt  from  the  same ;  and 
that  it  had  been  also  stipulated  that  Adams  and  Marks, 
as  such  executors  as  aforesaid,  and  in  their  separate  ca- 
pacities respectively,  should  release  H.  E.  Wyatt  from 
all  claims  whatsoever  in  respect  of  such  surplus  capital 
and  other  sums  due  to  the  estate  of  H.  Wyatt,  and 
also  from  all  debts  due  by  H.  E.  Wyatt  and  6.  Wyatt, 
as  surviving  partners,  to  Adams  and  Marks  respec- 
tively, for  malt  or  other  goods  sold  by  them  for  carrying 
on  the  said  trade  since  the  decease  of  H.  Wyatt,  and 
should  execute  the  declarations  thereinafter  contained 
as  to  the  sum  in  the  partnership  articles  of  1825^  stated 
to  be  the  value  of  the  plant,  utensils,  &c.,  then  belong- 
ing to  and  employed  in  the  said  business,  and  as  to  the 
sum  stated  to  be  the  amount  of  surplus  money  then 
due  from  the  business  to  H.  Wyatt;  and  it  further 
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recited  that  it  had  been  ascertained  that  the  (outtli 
part  of  the  said  surplus  capital  of  H.  Wyaii,  and  o' 
the  other  debts  and  engagements  of  the  copartnerekip 
of  1825,  or  of  H.  E.  Wyatt  and  G.  Wyatt,  or  eithe^. 
as  surviving  partners  in  respect  of  the  said  business,  Si-^ 
not  amount  to  29,500/. 

The  deed  witnessed,  that  in  consideration  of  5,009^* 
then  paid  by  G.  Wyatt  to  H.  E.  JVyatt,  and  also  *:^^ 
15,000/.  and  interest  secured  to  be  paid  by  the  same  fl 
the  same,  in  the  manner  therein  mentioned,  H.  E.  Wytz- 
(with  the  consent   and    approbation   of  AdaniM 
MarkSf  as  such  executors    as  aforesaid),  sold 
assigned  to  6.  Wyatt  all  his  one  equal  fourth  part 
share  of  the  goodwill  of  the  business  of  ale  brewer, 
of  the  profits  thereof ;  and  of  the  plant,  utenidls, 
used  in  or  about  the  said  business  ;  and  of  all  moni^^^ 
debts,  credits,  bills  and  securities  then  due  in  respecr^ 
of  the  said  business,  and  of  the  principal  money,  in^^^ 
rest,  profit  or  advantage  arisen  or  to  arise  on  or  frovm 
the  said  securities,  or  any  of  them ;  and  of  all  ordina.T~y 
capital  employed  in  or  about  the  said  copartnership ss, 
and  also  all  surplus  capital  belonging  to  H.  E,  Wyat^, 
and  then  remaining  in  the  said  business,  &c. 

And  it   further   witnessed,  that    6.    ffi/att,  core- 
nanted  with  H.  E.  Wyatt  to  pay  the  fourth  part,  to  any 
extent  not  amounting  to  29,500/.,  which  ought  to  be 
paid  by  H.  E.  Wyatt y  of  all  such  surplus  capital  as,  on 
taking  the  partnership  accounts,  should  be  found  to 
have  belonged  to  H.  Wyatt  at  the  time  of  his  deatb, 
and  of  all  other  debts  and  engagements  due  frum  tbe 
copartnership,  or  from  H.  E.  Wyatt  and  6.  Wyaitt 
or  either  of  them,  as  surviving  partners,  in  respect  of 
the  business  carried  on  up  to  the  death  of  H,  ffjattf 
and  since  his  decease.     And  it  further  witnessedy  that 
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Adams  and  Marksj  with  the  approbation  of  G.  Wyatt 
(and  so  far  only  as  they  rightfully  might),  released,  and 
discharged  H.  E.  JFyatt  from  idl  claims  and  demands 
which  they,  Adams  and  Marks,  as  executors  or  other- 
wise, could  make  against  him  in  respect  of  any  surplus 
capital  or  sum  of  money  whatsoever,  in  anywise  due 
from  the  said  copartnerships,  or  from  H.  E.  Wyatt 
and  6.  fFyatt,  as  surviving  partners,  or  from  H.  E. 
Wyatty  in  respect  of  the  said  business,  but  not  so  as 
to  discharge  the  capital  or  joint  stock  then  remaining 
in  the  business,  or  G.  Wyait,  from  the  same  or  any 
part  thereof.  And  Adams  and  Marks,  and  G.  Wyatt 
severally  declared  and  acknowledged,  that  the  sum  of 
Gij6J&L  mentioned  in  the  articles  of  copartnership  of 
1825,  as  the  value  of  the  plants  utensils,  &c.,  was  a 
false  and  erroneous  sum,  and  far  surpassed  the  actual 
value  of  the  same,  and  that  no  valuation  was  in  fact 
made  thereof,  and  that  the  aforesaid  sum  was  erroneously 
inserted  therein ;  and  further,  that  the  sum  of  48,915/., 
in  the  same  articles  mentioned  as  the  amount  of  surplus 
capital  then  due  from  the  business  to  //•  Wyatty  was 
also  an  erroneous  sum,  and  greatly  surpassed  the 
amount  of  his  surplus  pecuniary  capital  therein,  and 
that  no  account  was  then  made  or  taken  thereof,  and 
that  the  said  last-mentioned  sum  was  in  like  manner 
erroneously  inserted  in  the  said  articles  by  the  said 
H.  Wyatt. 

By  the  deed  of  dissolution  of  partnership,  of  the  same 
date,  and  made  by  and  between  the  same  parties,^  after 
reciting,  among  other  things  before  stated,  the  articles 
of  partnership  of  1825,  and  the  will  of  the  said  testator, 
and  that  the  same  had  then  lately  been  proved  by 
Adams  and  Marks,  and  also  reciting  the  said  contract 
of  sale  of  H,  E.  Wyatt* s  share  in  the  said  business  ;~it 
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1819.         ^^  witnessed,  that  in  consideration  of  the  pTemua^^S' 
Rowley       they,  H.  E.  and  G.  Wyatty  and  ^dams  and  Mwrh     ^^ 
A  DAB]  8        trustees  and  executors,   dissolved   the  copartnenbip 
eti  contra,    subsisting  between  them  under  the  recited  articles     ^^ 
1825,  or  otherwise,  so  far  only  as  concerned  H, 
Wyatt ;  and  thereby  declared  and  agreed  that  the 
so  far  only  as  concerned  him,  should  as  from  that  d2i.t:c 
cease  and  determine.    And  it  was  thereby  further  w^it:.- 
nessed  that  H.   E.    Wyatt  released   and  dischar^^d 
G.  Wyatty  his  heirs,  and  executors,  and  the  said  Adaw^'m^ 
and  MarkSy  their  heirs,  and  executors,  and  the  esta'^c 
and  effects  of  the  said  H.  Wyatt,  from  all  actions,  claios.  s 
and  demands  which  he,  H^  E.  Wyatty  his  executors^ 
&c.,  might  have  or  make  agsdnst  G.  Wyatty  his  heir^ } 
or  executors,  or  the  estate  or  effects  of  H.  Wyatty  !► 
means  or  in  consequence  of  G.  Wyatt  or  H.  E.  Wyoii 
or  Adams  and  Marks  as  trustees  and  executors,  havii 
been  partners  in  the  said  copartnership,  or  in  res] 
of  any  act  done  by  them  or  any  of  them  in  or  about  tb       -^ 
said   copartnership.     Then  followed  a  similar  releas  -^^ 
aind  discharge   of  //.   E.    Wyatt  from   all  claims  b^  -•y 
G.   Wyatty  and  by  Adams  and  Marks^ 

A  notice  signed  by  the  four,  "  that  the  partnership     P 
formerly  subsisting  between  H.  Wyatt  the  elder,  an»>     ^i' 
his   sons,  H.  E.  Wyatt  and  G.    Wyatty  of  Portpoc^^ol 
LanCy  brewers,  and  the  partnership  carried  on  sini-     "^ 
his  death  by  the  undersigned,  had  been  dissolved,  b^B">' 
mutual  consent,  on  the  1st  olJanuaryy  1828,  sofaraBrc=:- 
garded  H.  E.  Wyatty  who  retired  from  the  business,  ax^m  d 
that  all  persons  indebted  to  either  of  the  firms  were 
pay  their  bills  to  G.  Wyatty  by  whom  all  debts  due 


the  said  firm  were  to  be  paid,"  was  published  in  tke 
London  Gazette. 
On  the  retirement  of  H.  E.  Wyatty  G.  Wyatty  wllb 
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the  concurrence  of  Adanis  and  Marks^  continued  to 
carry  on  the  business  until  November  1829,  when  he 
formed  a  partnership  with  Mr.  Henry  T/iompsoUy 
who  entered  into  an  agreement  with  Adams  and  Marks 
as  executors  of  H.  fFyatt  to  purchase  his  moiety  of  the 
brewery  and  of  the  goodwill  thereof^  and  of  the  plant  and 
stock  in  trade  thereto  belonging,  and  of  the  debts  due 
thereto,  at  a  price  to  be  ascertauied  by  two  valuators. 

The  new  partners,  U.  Thompson  and  6.  fFyatt, 
agreed,  on  the  completion  of  the  valuation,  to  pay  the 
amount  thereof  to  Adams  and  Marks  as  executors  of  II. 
fFyatt,  and  to  enter  into  a  bond  to  pay  all  the  debts  that 
would  be  found  due  from  the  former  firm,  and  to  indem- 
nify the  executors  against  them ;  but  in  case  the  debts 
should  be  found  to  exceed  the  value  of  the  whole  brewery 
property,  G.  fFyatt,  and  Adams  and  Marks^  and  fFil* 
Ham  fFyatt,  who  was  then  of  full  age  and  a  party  to 
this  agreement,  were  to  bear  such  excessintheproportion 
in  which  they  were  respectively  entitled  to  the  property. 

Upon  the  investigation  then  made  into  the  accounts 
of  the  partnership,  it  was  found  to  be  in  an  insolvent 
state,  its  liabilities  exceeding  its  effects  to  the  extent  of 
more  than  7»000/.  The  business  was,  however,  carried 
on  by  6.  fFyatt  and  Henry  Thompson ;  the  agreement 
for  sale  of  the  testator's  moiety  to  the  latter  having 
been  confirmed  by  the  Court  {infra,  742). 

Interest  had  been  paid  on  the  two  legacies  of  12,000/. 
up  to  April  1829,  but,  with  this  exception,  no  sum  was 
ever  paid  in  respect  either  of  principal  or  interest. 

From  the  death  of  the  testator  till  November  1829, 
Adams,who  was  a  malster,  and  Marks,  who  was  a  hop 
factor,  continued  to  supply  the  brewery  with  malt  and 
bops,  as  they  bad  done  in  the  lifetime  of  the  testator. 
Throughout  this  period  they  were  in  the  habit  of  atten- 
ding at  the  brewery  once  or  twice  a  week,  but  in  no 
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way  interfered  with,  or  gave  any  orders  or  d 
with  respect  to  the  management  of  the  buaines 
collection  of  the  testator*s  asnets. 

The  legatees  of  the  two  12,00/.,  Mr*  and  Mi 

ore/,  and  Mr. and  Mrs. /Zotf^/ey,  had,  in  1^3/9  fil 

in  Chancery  against  H.  E.  Wyatt  and  G.  Wyati 

and  MarkSf  and  W.  Wyatt,  then  an    infant, 

among  other  things,  that  under  die  articles  of  pari 

there  was  owing  from  the  concern  to  the  testato 

time  of  his  death,  as  well  the  sum  of  48,915/.  5s.  I 

plus  capital,  his  exclusive  property,  as  several  otb 

of  money  from  time  to  time  subsequently  brou{ 

the  concern  by  him  in  increase  of  its  capital,  an 

large  sums  applied  for  that  purpose  out  of  the 

of  the  partnership,  which  the  testator  suffered 

main  in  the  concern;  and  stating  that  H,  E. 

and  G.  Wyatt  had  since  the  testator's   death 

on    the    said    business,    and    employed    there 

said  surplus  capital  and  other  sums  of  money  t 

ing  to  the  testator;  and  that  great  differenci 

animosity  existed  between  them,  and  that  they  ! 

communication  with  each  other  upon  the  affairs 

said  business,  and  greatly  neglected  the  same,  ar 

no  proper  written  accounts  were  kept  of  the  de 

or  of  the  monies  received  and  paid  on  accouct 

business,  by  reason  whereof  the  estate  and  eff 

the  testator  embarked  therein  were  in  great  dar 

being  lost;    and   that  H.  E.  Wyatt  had  appll 

monies  received  by  him  to  his  private  purposes. 

The  bill  charged  that  the  defendants  were  not  e 

to  employ  the  capital  belonging  to  the  testator 

said  business,    for  that  the   late   copartnershi 

determined  by  his  death,  and  thereupon   the 

thereof  should  have  been  wound  up,  and    a  I 
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Struck^  which   the  plaintiffs    charged   had   not    been         184.9. 
done  ;  and  they  further  charged,  that  if  the  defendants      Rowley 
were  so  entitled  as  aforesaid  (which  the  plaintiffs  did        a   ^'     . 

ADAMS  I 

not  admit),  yet  that  the  said  business  should  be  con-  eti  contra. 
ducted  with  the  greatest  care^  and  under  the  superin- 
tendence of  some  trustworthy  and  skiful  person ;  and 
that  from  want  of  proper  attention  great  loss  was  likely 
to  accrue  to  the  plaintiffs  and  all  persons  interested  in 
the  estate  of  the  testator,  and  that  the  same  ought 
therefore  to  be  secured  for  the  benefit  of  the  parties 
entitled  thereto.  The  bill  prayed  that  the  will  of  the 
testator  might  be  established,  and  the  trusts  thereof 
carried  into  execution ;  that  accounts  might  be  taken 
of  the  partnership  dealings  and  transactions  between 
the  testator  and  H.  E.  Wyatt  and  G.  JVyatt,  and  of  the 
dealings  of  H.  E.  Wyatt  and  G.  Wyatt  in  the  said 
business,  &c. ;  also  that  a  receiver  might  be  appointed 
and  an  injunction  granted  against  H.  E.  and  G.  Wyatfs 
disposing  of  any  of  the  partnership  estate. 

This  bill,  was  dismissed  with  consent  of  the  plaintiffs, 
at  the  suggestion  of  the  executors,  and  with  a  view  to 
the  arrangement  for  the  retirement  of  H,  E.  Wyatt 
from  the  business,  which  all  the  parties  were  desirous 
to  facilitate. 

No  steps  having  been  taken  by  the  executors  to 
secure  the  testator's  property  in  the  business,  or  to 
ascertain  what  was  owing  from  the  business  to  his 
estate,  which,  after  the  retirement  of  H.  E.  Wyatt, 
was  left  on  the  personal  credit  of  G.  Wyatt,  a  second 
bill  in  Chancery  was  filed  in  JtUy  1829,  by  Mr.  and 
Mrs.  Rowley  and  Mr.  and  Mrs.  Orchard  against  the 
same  defendants  and  the  children  of  the  plaintiffs, 
praying  that  the  said  will  might  be  established,  and 
the  trusts  thereof  declared  and  carried  into  effect,  and 
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that  an  account  might  be  ;taken  of  the  testator 
Bo"^  estate  and  effects^  by  his  will  charged  wi 
legacies  of  12,000/.  and  12,000/.,  possessed  by  oi 
to  the  hands  of  the  said  defendants,  or  any  of 
and  that  the  same  might  be  applied  in  a  due  coi 
administration,  in  satisfaction  of  the  said  legacies 
that  all  necessary  accounts  might  be  taken,  ; 
receiver  and  manager  of  the  business  appointed 
in  the  meantime  that  H,  E*  JVyatt^  6.  Wyat 
W.  Wyatt  might  he  ordered  to  execute  niortga 
secure  the  said  legacies,  as  by  the  will  directed* 

The  answer  of  the  executors  to  this  bill  did  no 
tain  any  suggestion  of  the  embarrassment  or  iusol 
of  the  concern,  although  they  were  then  in  poss 
of  the  raluation  thereof,  made  in  the  proposal  of  1 
H.  Thompson  into  partnership.  On  their  petition 
sented  in  the  cause,  an  order  was  made  in  Nov 
1829,  whereby  it  was  referred  to  the  Master  to  u 
whether  it  would  be  beneficial  to  the  parties  inte 
in  the  estate  of  the  testator  that  the  a^rreeoien 
H*  Thompson  should  be  carried  into  execution,  i 
April  1830  the  Master  reported  that  it  would, 
report  was  confirmed  by  an  order  dated  in  May 
and  in  pursuance  thereof,  debts  due  to  the  late 
nership  to  the  amount  of  8810/.  3«.  4c/.  were 
ferred  to  the  new  firm  of  Wyatt  and  Thompson. 

The  cause  came  on  to  be  heard  upon  bill  and  ar 
in  Jtdy  1830 ;  but  before  any  decree  was  drawn  i 
plaintiffs  having  become  aware  of  the  insolvency 
brewery,  did  not  further  prosecute  that  suit. 

In  December  1829,  Adams  and  Marks  filed  Ui 
in  Chancery  against  H.  E.  Wyatt,  G.  fFyoi 
Wyattj  Thomas  Rowley  and  his  wife,  fVilliatn  C 
and  his  wife,  and  their  respective  children  ;   ai 
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stating  the  will  of  H.  Wyatiy  and  the  opposition  made  by  1^49. 
H.  E.  Wyatt  to  the  proof  thereof  in  the  Ecclesiastical  Rowlbt 
Court,  and  that  he  and  G.  Wyatt,  the  surviving  partners,  a  dams  : 
had  possessed  themselves  of  the  whole  of  the  partnership  et  i  contra. 
property,  and  they  and  JV.  Wyatt,  Mr.  and  Mrs. 
Rowley  J  and  Mr.  and  Mrs.  Orchard  had  possessed 
themselves  of  other  parts  of  the  testator's  property;  the 
bill  charged  that  the  share  and  interest  of  the  testator 
in  the  partnership  concern  amounted  to  a  large  sum^ 
bat  that  no  accounts  of  the  partnership  had  ever  been 
siettled,  and  that  the  testator's  share  and  interest 
therein  at  the  time  of  his  death  had  not  been  properly 
ascertained ;  that  the  caveat  entered  by  H.  E,  Wyatt 
against  proof  of  the  will  was  entered  for  the  purpose 
of  preventing  the  executors  from  possessing  themselves 
<rf  the  testator's  personal  estate  and  effects,  and  apply- 
ing the  same  in  a  due  course  of  administration,  and  in 
order  to  enable  him  to  obtain  the  exclusive  possession 
thereof  for  his  own  benefit.  It  further  charged,  that  at 
tbe  testator's  death,  there  were  at  the  brewery,  and  at  his 
residence  at  Homaey,  mortgages,  bonds  and  securities 
for  money,  which  had  been  taken  and  retdned  by  the 
said  defendants,  and  that  in  consequence  of  the  dis- 
putes in  the  family  there  was  great  danger  that  the 
testator's  outstanding  estate,  which  the  executors  had 
been  prevented  from  receiving,  would  be  lost. 

The  bill  prayed  discovery  from  the  defendants,  and 
that  the  will  might  be  established,  and  the  trusts  thereof 
carried  into  execution,  and  that  accounts  might  be 
taken  of  the  personal  estate  of  the  testator,  and,  in 
case  the  same  should  be  insufficient  to  pay  bis  debts  and 
legacies,  that  an  account  might  be  taken  of  his  real 
estates,  charged  with  the  payment  of  his  legacies,  and  of 
the  rents  thereof,  in  the  usual  manner;  and  that  H.  E. 

3  D  2 
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1349.  Wi/alt,  0.  Wyatt,  and  W.  Wyatt  might  be  directs 
RowLET  ^°  execute  such  mortgages  and  charges  as  by  tSa< 
.    "■  will  w&t  directed  for  the  better  securing  the  said  two 

tt  i  contra,     legacies,  and  that  a  receiver  might  be  appointed. 

In  January  1H3I,  the  appellfiiits  in  the  originikl 
appeal,  who  are  the  children  of  Mr.  and  Mrs.  Roi^eff} 
and  of  Mr.  and  Mrs.  Orchnrd,  filed  their  bill  against 
the  respondents,  the  executors,  j4damB  and  Marh, 
H.  E.  Wyatt  and  G.  Wyatt  and  wife,  making  Mr.  ind 
Mrs.  Orchard  and  Mr.  and  Mrs.  Rowley  parties  deTes- 
dants.  The  bill  stated  the  said  partnerships  bel  ween  tbe 
testator  and  his  sons,  and  that  the  whole  of  the  sum 
of  48,915^,  and  other  sums,  were  due  to  the  testatM 
from  the  partnerehtp  at  the  time  of  his  death;  ani| 
after  stating  his  will  and  the  entry  of  the  cavent  uiraiost 
probate  thereof,  it  proceeded  to  allege  neglect  Rgainal  I 
the  executors,  in  causing  the  suit  in  the  blcclesiastical 
Court  to  be  delayed  in  conaequence  of  pending  nego- 
tions  between  them  and  H.  E.  Wyatt  anil  G.  Wyait, 
and  others  of  the  family;  and  that  the  executors  did 
not  take  any  proper  nit-nsurea  for  securing  tlic  eststc; 
but  that,  with  their  permission,  H.  E.  and  G, 
possessed  themaelvcs  of  the  partnership  efft 
received  the  outstanding  debts,  drew  out  large  bu{ 
money,  and  applied  the  same  to  thi'ir  own  unsej 
the  testator's  death,  the  partnership  became  i 
as  to  him,  and  the  iiccounts  ought  then  to  ) 
settled,  and  his  surpluii  pecuniary  c 
and  raised  out  of  the  property  then  I 
partnership,  and  paid  by  H.  E.  and  C 
to  the  partnership  arlicles  ; 
death  the  property  of  ihc  pai 
than  sufficient  to  ; 
capital,  and  the  sai 
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been  iinincdiatcly  raised^  and  the  executors  ought  to         1S49. 
have  raised  or  called  for  payment  thereof,  and  to  have       Howlet 
invest(jd  the  same  upon  the  trusts  of  the  will,  but  that        kJ['^^ 
they  wholly  neglected  to  do  so,  and  no  part  of  the  tes-     et  ^  etmtra. 
tator's  surplus  capital,  or  of  the  two  legacies,  or  of  the 
rebidue  of   his   personal    estate,   had   been  raised   or 
invested. 

The  bill  set  forth  the  arrangement  for  H.  JB. 
WyaWa  retirement  from  the  business,  and  the  said 
deeds  whereby  that  arrangement  was  carried  into  effect, 
and  alleged  that  at  the  date  thereof  a  large  balance 
would,  on  a  proper  settlement  of  the  accounts,  have  ap- 
peared to  be  due  from  H.  E.  Wyatt  to  the  testator's 
estate ;  that  the  executors  were  not  authorised  to  give 
him  the  release  contained  in  the  assigimieut,  or  to 
make  the  admission  therein  contained  as  to  the  testator's 
surplus  capital^  and  that  they  were  guilty  of  a  breach 
of  trust  in  so  doing,  and  that  the  admission  was  made 
without  any  valuation  having  been  made,  and  without 
any  evidence  of  its  truth,  and  the  release  given  without 
any  consideration,  and  without  any  benefit  being  thereby 
obtained  to  the  testator's  estate. 

The  bill,  after  alleging  various  acts  of  neglect  and 
mismanagement  against  the  defendants,  whereby  the 
business  had  been  injured,  and  the  value  of  its  property 
greatly  reduced^  charged  that  H.  E.  and  6.  fFyatt,  by 
executing   the  partnership  articles  of  1825,  acknow- 
ledged that  the  sum  of  48,915/.  was  due  to  the  testator 
from  the  business  as  surplus  capital^  and  were  not  at 
liberty  to  dispute  the  same ;  that  they  had  the  means  of 
being  and  were  fully  acquainted  with  the  true  state  of 
the  partnership  affairs  and  accounts^  and  in  particular 
H.  E.  fVi/atty  who  had  for  several  years  managed  the 
bume ;  that  the  cx«K:utors  were  not  authorised  to  employ 
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1P49. 

ROWLET 
V. 

Adams: 
et  ^  contra. 


the  teBtator*8  surplus  capital  in  the  buBineaa,  or  concor 
in  carrying  on  the  business,  except  as  trustees  for  and 
at  the  risk  of  W.  Wyatt  during  his  minority. 

The  bill  prayed  that  the  will  of  the  testator  might  be  ^ 
established,  and  the  trusts  thereof  carried  into  execn — 
tion ;  that  accounts  might  be  taken  of  the  personal  estatai^ 
of  the  testator  possessed  or  received  by  Adams  an»^ 
Marksy  or  which,  without  their  default  or  neglect,  migh^ 
have  been  possessed^  and  of  the  same  estate 
by  H.  E.  Wyait,  O.  Wyait,  W.  Wyatty  and 
Wyatt  J  (deceased,)  or  any  of  them ;  that  Adam*  a^^^^ 
Marks  might  be  declared  to  be  responsible  for  si^cft 
parts  of  the  personal  estate  as  had  been  possessed  by 
the  other  defendants  with  their  pririty  or  permisrioa; 
that  the  said  two  legacies  of  12,000/.  each  might  be 
raised  in  the  manner  provided  iw  by  the  will,  and  for 
that  purpose  accounts  might  be  taken  of  the  dealings 
of  the  partnership  from  January  1825  to  the  time  of 
the  testator's  death,  and  of  his  surplus  capital  therein  at 
his  death ;  and  that  in  taking  such  accounts  credit  might 
be  given  to  the  testator's  estate  for  the  sum  of  48,915/. 
and  for  the  monies  advanced  by  him  to  the  business 
after  the  said  date,  with  interest,  and  for  certain  rents  of 
the  premises  as  agreed  to  in  the  said  articles,  and  abs 
for  his  share  of  the  partnership  property ;   and  that  it 
might  be  declared  that  such  surplus  capital  was  a  debt 
due  to  the  testator  and  a  charge  on  the  property  and 
on  the  debts    due  to    the  partnership  at  the  time 
of  his  death  and  that  the  business  might  be  woond 
up  and  the  property  and  debts  thereof  sold  and  got  in, 
and  the  proceeds  applied  in  payment  of  such  sorplofl 
capital  and  in  raising  the  said  legacies,  andthatitmigbt 
be  declared  that  Adams  and  Marksj  H.  E.   Wy^Uj 
G.  Wyatt  and   W,   Wyatty  were  responsible  for  soch 
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diminution  of  the  value  of  the  property  and  debts  of  the 
business  as  had  taken  place  since  the  testator's  death  ; 
and  tliat  they,  or  some  of  them,  might  be  decreed  to 
make  good  the  same,  so  far  as  might  be  requisite  for 
raising  the  said  legacies;  that  the  assignment  of 
January  1828,  might  be  declared  void  as  against  the 
appellants,  so  far  as  it  purported  to  be  a  release  to 
H^  E.  fFyaitj  or  otherwise  that  Adami  and  Marks 
might  be  decreed  to  pay  what  he  would,  but  for  such 
release,  have  been  liable  to  pay,  and  that  his  interest 
in  the  premises  in  Portpool  Lane  was  subject  to  payment 
of  what  should  be  found  due  from  them  to  the  testator's 
estate ;  and  that  it  might  also  be  declared  that  the  free- 
hold, copyhold,  and  leasehold  estates  of  the  testator, 
and  the  rents  and  profits  thereof,  possessed  by  the  de- 
fendants respectively,  were  liable  to  the  payment  of  the 
said  legacies ;  and  that  the  same  might  be  sold  for  that 
purpose,  or  that  the  defendants  respectively  might  be 
decreed  to  execute  proper  mortgage  securities ;  and  the 
bill  also  prayed  for  a  receiver  and  for  an  injunction. 

The  defendants  Adams  and  Marks,  by  their  joint  and 
several  ansu'er,  stated,  among  other  things,  by  way  of 
defence,  that  at  the  time  of  the  formation  of  the  part- 
nership of  ^^  Wyait  and  Sons,'^  the  testator  had  not 
any  surplus  capital  in  the  trade,  and  that,  if  he  had 
any,  the  sum  of  48,915/.  not  only  far  exceeded  the 
actual  amount  thereof,  but  was  an  imaginary  sum 
stated  by  the  testator,  without  any  accounts  of  the 
trade  being  made  for  ascertaining  his  actual  interest 
therein ;  that  he  had  withdrawn  from  the  partnership 
various  sums,  and  did  not  advance  any  thereto ;  and 
that  the  stock  of  malt,  &c.,  at  the  formation  of  the 
new  partnership,  and  the  debts  then  due,  and  the 
plant   and   utensils,   were   estimated   by   the   testator 


IS49.| 


ROWLKY 

r. 
Adams: 

«/  i  contra^ 
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Rowley 

r. 
Ada&ib: 

^  ^  contra. 


-the 

!e 
-the 
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without  account  or  valuation,  and  that  such  estinoL  ante 
was  very  erroneous,  and  was  made  without  taking  izmato 
account  the  debts  owing  by  the  partnership ;  that  tl^^^ie 
defendants  did  not,— except  by  giving  instructions  ibr 
valuation  as  preliminary  to  probate^ — act  as  execut::^-^™ 
UDta  December  1827,  when  probate  was  actu^^ly 
granted  ;  that  in  the  meantime  the  surviving  paiLi^  ^ 
possessed  themselves,  as  they  had  a  right  to  do^  of  ''^c 
partnership  stock  and  effects,  and  these  defendants  ^ 
not  actually  take  upon  themselves  the  execution  of 
trusts  of  the  will  untU  January  1828 ;  that  the 
rangement  by  which  //•  E.  Wyatt  retired  was  m. 
for  enabling  the  executors  to  save  some  portion  of 
testator's  estate,  for  that  without  such  arrangemeni 
adverse  dissolution  of  the  partnership  between  HL  B. 
and  G.  Wyatt  must  have  taken  place,  whereby  a  gr-est 
loss  would  be  occasioned  to  the  testators's  estate,  and 
their  object  was  that  H.  E,  Wyatt  should  withdrair 
the  caveat  and  permit  the  will  to  be  proved ;  and  this 
arrangement  was  sanctioned  by  Mr.  and  Mrs.  Orchard 
and  Mr.  and  Mrs.  Rowley. 

The  answer  of  H.  E.  Wyatt  also  stated  that  the  sums 
of  63,6/6/.  and  48,915/.,  inserted  in  the  partnership  arti- 
cles of  1825,  were  imaginary  sums  named  by  the  tes- 
tator, without  any  foundation  in  fact ;  and  that  this 
defendant  executed  the  said  articles  containing  those 
alleged  sums,  under  coercion  of  the  testator. 

The  other  defendants  having  put  in  their  answers, 
and  both  causes  being  at  issue,  numerous  witnesses 
were  examined. 

Several  supplemental  bills  were  afterwards  filed,  to 
bring  before  the  Court  the  successively  bom  children 
of  Mr.  and  Mrs.  Rowley,  and  Mr.  and  Mrs.  Orcharit 
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and  the  assignees  of  the  firm  of  fFyatt  and  Tliompsony        1849. 
who  had  been  declared  bankrupts.  Rowlit 

llie  causes  were  heard  in  April  1832  by  Sir  /.  Leach,  ^o/ig . 
then  Master  of  the  Rolls,  who,  by  his  decree  of  that  tt  ^  contra, 
date,  declared  that  the  said  will  be  established,  and  the 
trusts  thereof  carried  into  execution ;  and  it  was  re- 
ferred to  the  Master  to  inquire  whether,  on  the  1st  of 
January  1825,  the  plant,  utensils,  &c.  employed  in  the 
brewery  business  (exclusive  of  the  malt  and  beer,  and 
of  the  debts  due  to  the  preceding  partnership)  were  of 
the  value  of  63,676/.,  or  of  what  other  value ;  and 
whether  48,915/.  was  then  the  amount  of  surplus  mo- 
ney due  from  the  said  business  to  the  testator  or  what 
other  sum,  and  whether  3,129/.  was  the  amount  of 
surplus  due  to  H.  E.  Wyatt  or  what  other  sum ;  and 
the  Master  was  further  to  inquire  what  was,  at  the 
testator's  death,  the  value  of  the  plant,  utensils,  &€., 
employed  in  the  said  busines  ;  and  what  was  the 
amount  of  surplus  money  then  due  to  him  from  the 
said  business,  with  liberty  to  state  special  circum- 
stances. And  it  was  ordered  that  the  receiver  who 
had  been  appointed  under  orders  previously  made  in 
this  cause  and  the  said  cause  of  Adams  v.  Wyatt,  over 
the  freehold,  copyhold,  and  leasehold  estates  devised 
to  H,  E.  and  George  and  TF,  Jfyatt,  be  continued. 

The  Muster  made  his  report  in  1835,  and  certified 
that  certain  books  which  had  been  used  in  the  part- 
nership business  had  not  been  produced  before  him, 
namely,  the  cash-book,  bankers'  pass-book,  check- 
book, and  two  other  books,  in  which  were  entered  the 
annual  accounts  of  the  partnership  for  the  year  1824, 
and  which  contiiined  an  account  of  the  sums  due  to 
the  partners  as  part  of  the  annual  accounts  in  each 
year,  and  two  other  books  containing  an  account  of 


750 


CASES  IN  THE  HOU8B  OF  LORDS* 


1849. 
RowLxr 

V. 

Adams  : 
et  i  amira. 


what  each  partner  had  drawn  out :  and^  as  to  the 
quiry  whether  on  the  Ist  of  January y  1825^  the  |d 
utensils,  &€.,  (exclusive  of  malt,  &c.,  and  of  the  d 
due  to  the  preceding  partnership)  were  of  the  yalv 
63fi76l,j  the  Master  found  that  it  appeared  by 
partnership  articles  of  1825,  that  the  sereral  ] 
ties  thereto  admitted  that  at  that  time  the  pli 
utensils,  &€•  (exclurive  of  the  stock,  and  debts  du4 
the  preceding  partnership),  were  estimated  by 
Wyatt  and  H.  E.  Wyatt  at  the  said  sum,  but  in  o 
sequence  of  the  non-production  of  the  account  bod 
he  was  unable  to  state  the  real  value  :  and  as  to  1 
inquiry  whether  48,915/.  was  on  the  Ist  of«/aiiaiar|f  I8S 
the  amount  of  surplus  monies  due  finom  the  boi 
ness  to  H.  Wyatt  (the  testator),  and  whether  3,12! 
was  the  amount  of  surplus  due  to  H.  E.  Wyait^  tl 
Master,  after  reviewing  the  several  states  of  fiic 
laid  before  him  by  the  appellants  and  the  execato 
and  H.  E.  fVyatt,  and  after  examining  the  evident 
produced  by  the  appellants,  found  that  the  partnershi 
articles  of  1825  were  prepared  from  instructions  giv< 
by  the  testator  to  his  own  solicitor,  and  were  execute 
without  the  interference  of  any  other  solicitor,  bi 
there  was  no  evidence  to  show  that  they  were  execute 
by  H.  E.  Wyatt  and  G.  Wyatt  under  coercion  of  the 
father.  And  the  Master  was  of  opinion  that  the  thn 
sums  of  63,6/6/.,  48,915/.  and  3129/.  were  inserted  i 
the  said  partnership  articles  as  the  result  of  the  par 
nership  accounts  up  to  December  1824,  made  o 
under  the  direction  of  H.  E,  Wyatt,  and  entered 
books  signed  by  him  and  the  testator,  which  bod 
were,  with  others  before  mentioned,  alleged  to  be  la 
and  were  not  produced  to  him  :  and  he  found  that  t 
said  sums  of  48,915/.  and  3129/.  were,  on  the  1st 
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January  1825,  respectively  due  from  the  bueiness  to        l^^- 
H.  Wyatt  and  H.  E.  Wyatty  and  were  by  them  con-       Rowlbt 
sidered  aB  surplus  capital ;   that  these  sums  did  not      r^oAiit : 
consist  of  monies  or  surplus  capital  over  and  above     eiiotmtra/ 
what  was  then  employed  in  the  business ;  that  13^000/.^ 
part  of  said  two  sums^  making  together  52^044/.,  was 
composed  of  improvements  and  additions  made  to  the 
plant  and  stock  subsequently  to  ISIZ^  and  39,044/.^ 
residue  of  said  two  sums^  was  composed  of  property 
of  the  first  partnership^  exclusive  of  plant  &c.  except 
the  additions ;  but  in  the  absence  of  the  said  account- 
books  he  was  unable  to  state  how  the  sums  of  48^915/. 
and  3129/.  were  made  up  (save  as  aforesaid)  or  what 
was  the  amount  of  surplus  money  due  to  the  testator 
and  H.  E.  Wyatt  on  the  1st  of  January,  1825,  save  that 
it  appeard  that  on  that  day  there  existed  partnership 
property  of  the  following  particulars  and  value  (exclu- 
sive of  the  value  of  the  good  will  of  the  plants  &c.  and 
of  the  money  due  from  private  customers  for  table- 
beer,  and  of  the  value  of  the  malt,  hops  and  com  then 
on  hand),  viz. 

Cash  and  bills  unpaid  at  the  bankers  £3,283  17  9 
Due  for  beer  supplied  to  publicans  •  17^461  15  0 
Loans  to  publicans  •  •     18,994    7    6 

Value  of  beer  at  the  brewery  .      8,574    0    0 


je48,3I4    0    3 

all  which  he  found  to  be  the  property  of  H.  Wyatt 
and  //.  E.  TFyatt,  subject  to  such  debts  as  were  then 
due  from  them  :  and  he  found  that  the  value  of  the 
stock  of  beer  belonging  to  the  partnership  at  the  tes- 
tator's death  amounted  to  7^831/. ;  that  the  value  of  the 
plants  utensils  &c.  amounted  to  16^338/. ;  that  the 
debts  due  from  publicans  (excluding  loans)  amounted 
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Rowley 

Adams: 
tt  ^  contra. 


that  an  account  might  be  -taken  of  the  testator's 
sonal  estate  and  effects^  by  his  will  charged  with  t 
legacies  of  12,000/.  and  12,000/.,  possessed  by  or  coi 
to  the  hands  of  the  said  defendants,  or  any  of  thei 
and  that  the  same  might  be  applied  in  a  due  course 
administration,  in  satisfaction  of  the  said  legacies ; 
that  all  necessary  accounts  might  be  taken,  and      4 
receiver  and  manager  of  the  business  appointed  $  i^ih/ 
in  the  meantime  that  H.  E.  Wyatt,  G.  Wyait,  and 
W.  Wyatt  might  be  ordered  to  execute  mortgages  (o 
secure  the  said  legacies,  as  by  the  will  directed. 

The  answer  of  the  executors  to  this  bill  did  not  con- 
tain any  suggestion  of  the  embarrassment  or  insolvency 
of  the  concern,  although  they  were  then  in  possession 
of  the  valuation  thereof,  made  in  the  proposal  of  taking 
H.  Thompson  into  partnership.  On  their  petition,  pr^ 
sented  in  the  cause,  an  order  was  made  in  November 
1829,  whereby  it  was  referred  to  the  Master  to  inqoire 
whether  it  would  be  beneficial  to  the  parties  interested 
in  the  estate  of  the  testator  that  the  agreement  with 
H.  Thompson  should  be  carried  into  execution,  and  in 
jipril  1830  the  Master  reported  that  it  would.  The 
report  was  confirmed  by  an  order  dated  in  May  1830; 
and  in  pursuance  thereof,  debts  due  to  the  late  part- 
nership to  the  amount  of  8810/.  3s.  4f/.  were  trans* 
ferred  to  the  new  firm  of  Wyatt  and  Thompson, 

The  cause  came  on  to  be  heard  upon  bill  and  answers 
in  July  1830 ;  but  before  any  decree  was  drawn  up,  the 
plaintiffs  having  become  aware  of  the  insolvency  of  the 
brewery,  did  not  further  prosecute  thiit  suit. 

In  December  1829,  Adams  and  Marks  filed  tlieirbiU 
in  Chancery  against  H.  E.  Wyatt,  G.  fFyaitj  W» 
Wyatty  ThomaB  Rowley  and  his  wife,  William  Orehtard 
and  his  wife,  and  their  respective  children;  and  after 
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prosecuted ;  and  that  if  the  master  should  be  unable  to 
take  the  accounts  of  the  partnership  dealings  by  reason 
of  the  non-production  of  books  of  account  or  other  cir- 
cumstances^ he  was  to  ascertain  and  state  such  circum- 
stances^ and  to  make  a  separate  report  thereof,  the 
parties  to  be  at  liberty  to  apply  for  such  other  order  as 
should  be   necessary.     And   it  was    referred  to  the 
Master  to  take  an  account  of  the  personal  estate  of  the 
testator,  not  specifically  bequeathed,  come  to  the  hands 
of   Adams  and  Marks,  and  of  Hannah   Wyatt,  the 
executors^   and  that  what,  on  taking  such   account, 
should  appear  to  have  come  to  the  hands  of  Adams 
should  be  answered  by  him  personally,  and  what  should 
appear  to  have  come  to  the  hands  of  Mrs.  ff^yati,  should 
be  answered  by  Marks,  or  her  executor,  out  of  her 
assets.     {Marks  himself  had  been  declared  bankrupt). 

In  pursuance  of  this  order,  the  Master  made  a  sepa- 
rate report  in  June  1837,  wherein  he  set  forth  the 
sums  and  items  ascertained  by  his  previous  report; 
and, — after  noticing  that  none  of  the  account-books 
mentioned  therein,  nor  any  further  accounts  relating  to 
the  inquiry,  were  produced  to  him,  and  that  the  appel- 
lants had  examined  the  defendants  on  interrogatories, 
but  their  examination  did  not  afford  him  any  informa- 
tion to  assist  him  in  taking  the  accounts  of  the  dealings 
and  transactions  of  the  partnership,  further  than  is 
before  mentioned, — he  found,  upon  consideration  of  the 
former  and  additional  evidence  laid  before  him,  that  he 
could  not  take  the  said  accounts,  by  reason  of  the  non- 
production  of  the  account-books.  The  Master  made 
his  general  report  in  May  1838. 

By  an  order  made  by  Lord  Langdale,  M.  R.,  on  the 
9th  May  1839,  upon  the  hearing  of  the  causes  on  fur- 
ther directions,  and  on  the  Master's  said  report,  and  on 


1882. 
Rowlrt 

r. 

Adams : 
et  i  conira. 
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1849.        exceptionB  taken  by  Adams  and  Marks  to  the  acpi 

RowLBT       report,  the  exceptions  were  over-ruled^  with  costs; 

K^',      it  was  ordered,  among  other  things^  that  it  be  refe 

tt  h  emura.    hvnc^  to  the  Master  to  inquire  hy  whom  the  prop 

and  effects  of  the  partnership,  existing  at  the  deal 

the  testator,  were  possessed  and  received^  and  how 

by  whom  the  same  had  beeen  applied  and  disposec 

and  what  had  become  thereof;   and    that  he  sIm 

inquire  whether  the  executors,  with  due  diligence, 

without  their  wilful  default,  might  have  possessed  thi 

selves  out  of  the  partnership  property  and  for  the ' 

tator's  estate  of  a  sufficient  sum  to  pay  and  satisfy 

legacies  found  (by  the  general  report)  due  to  the  ph 

tiffs,  or  any  and  what  part  thereof :    And  in  making 

said  inquiries  he  was  to  have  regard  to  the  findingi 

his  several  former  reports,  and  he  was  to  be  at  libe 

to  state  any  special  circumstances  as  he  should  thi 

fit,  at  the  request  of  either  party :   And  he  was  also 

inquire  whether  the  testator  was  entitled  to  any  r 

estates  not  devised  by  the  vnW. 

From  this  order,  and  from  part  of  the  order 
January  1836,  the  executors  appealed  to  the  L( 
Chancellor,  and  by  the  order  made  on  the  hearing 
that  appeal  in  August  1841,  the  latter  order  vi 
affirmed,  and  the  former  was  varied  so  far  only  as 
directing  the  consideraiion  of  all  further  directions  a 
of  costs  to  be  reserved  untQ  after  the  Master's  gene 
report. 

The  Master  made  his  report  in  December  1843>  z 
therein-after  referring  to  the  states  of  facts  laid  bef 
him,  and  to  the  evidence  produced  in  support  ther 
by  the  appellants  and  the  executors  and  H.  E,  Wyi 
and  considering  the  partnership  articles  of  1825, ; 
having  regard  to  his  three  former  reports,  before  state 
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he  founds  among  other  things  before-mentioned^  that  the 
hops^  which  were  on  the  premises  at  the  testator's  death 
and  which   were  not  included  in  his  former  finding, 
were  of  the  value  of  6,243/.^  which  being  added  to  the 
sum  of  83^200/.  (including  the  good  will)^  found  by  the 
former  reports  (as  now  corrected)  to  have  been  the 
value  of  the  property  therein  mentioned^  made  the  gross 
sum  of  89^443/. ;  that  all  the  property^  consisting  of  the 
various  items  in  the  reports  mentioned^  was  from  the 
testator's  death  left  to  the  undisturbed  collection  and 
use  of  H.  E.  Wyatt  and   G.   Wyatt  in  the  ordinary 
course  of  their  trade :  And  he  found  that  the  partnership 
debts  at  the  testator's  death  were  39^749/.^  all  which 
were  since  paid :   And  he  founds  on  consideration  of  the 
several  states  of  facts^  and  the  evidence  that  was  laid 
before  him^  that  there  were  sufficient  assets  of  the 
partnership  existing  at  the  death  of  the  testator  for 
the  payment  of  the  said  legacies^  and  that  the  execu- 
tors, with  due  diligence,  and  without    their    wilful 
default,    might    have    possessed    themselves,    out  of 
the  partnership  property  and  for  the  testator's  estate, 
of  a  sufficient  sum  to  pay  and  satisfy  them,  or  that 
they  might  with  due    diligence,  and  without    their 
wilful  default,  have  secured  out  of  such  property  and 
for  the  testator's  estate,  a  sum  sufficient  for  the  pay- 
ment of  the  said  legacies :    And  he  further  found  that 
the  testator  was  in  possession  of  three-fourths  of  the 
house  and  premises  in  Portpool  Lane,  purchased  by  him 
and  H.  £.  Wyatt  in  1820,  out  of  their  partnership  pro- 
perty, and  that  they  were  not  devised  by  the  will,  but 
descended  to  H,  E.  Wyatt  as  his  heir-at-law. 

The  respondents,  Adams  and  Marks,  took  twenty  ex- 
ceptions to  the  report,  the  first  of  which  applied  to  the 
finding  with  regard  to  the  sufficiency  of  the  assets  at 


1849. 

Rowley 

;AnAM8: 
tt  ^  contra. 
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ROWLET 
V. 

Adams: 
et  h  contra. 


the  teBtator*8  surplus  capital  in  the  business,  or  concii 
in  carrying  on  the  business,  except  as  trustees  for 
at  the  risk  of  W.  Wyatt  during  his  minority. 

The  bill  prayed  that  the  will  of  the  testator  might  b^^ 

established,  and  the  trusts  thereof  carried  into 

tion ;  that  accounts  might  be  taken  of  the  personal  estat, 

of  the  testator  possessed  or  received  by  Adams 

MarkSjOT  which,  without  their  de&ult  or  neglect,  mi 

have  been  possessed^  and  of  the  same  estate  posses^i^^ 

by  H.  E.  Wyatt,  O.  Wyatt,  W.  Wyatt,  and  Hmmm4 

Wyatt,  (deceased,)  or  any  of  them ;  that  Adam$  mni 

Marks  might  be  declared  to  be  responsible  for  such 

parts  of  the  personal  estate  as  had  been  possessed  by 

the  other  defendants  with  their  privity  or  permissbn; 

that  the  said  two  legacies  of  12,000/.  each  might  be 

raised  in  the  manner  provided  for  by  the  will,  and  for 

that  purpose  accounts  might  be  taken  of  the  deaHngi 

of  the  partnership  from  January  1825  to  the  time  of 

the  testator's  death,  and  of  his  surplus  capital  therein  al 

his  death ;  and  that  in  taking  such  accounts  credit  might 

be  given  to  the  testator's  estate  for  the  sum  of  48,915/. 

and  for  the  monies  advanced  by  him  to  the  business 

after  the  said  date,  with  interest,  and  for  certain  rents  of 

the  premises  as  agreed  to  in  the  said  articles,  and  also 

for  his  share  of  the  partnership  property ;   and  that  it 

might  be  declared  that  such  surplus  capital  was  a  debt 

due  to  the  testator  and  a  charge  on  the  property  and 

on  the   debts    due  to    the   partnership  at  the  time 

of  his  death  and  that  the  business  might  be  wmmd 

up  and  the  property  and  debts  thereof  sold  and  got  iuy 

and  the  proceeds  applied  in  payment  of  such  sorplos 

capital  and  in  raising  the  said  legacies,  and  that  it  might 

be  declared  that  Adams  and  Marks,  H,  E.   WfiU} 

G.  Wyatt  and   W.   Wyatt,  were  responsible  for  sudi 
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cutors^  against  so  much  of  the  last-mentioned  order  as         1849. 
over-ruled  the  seventeen  exceptions.  Rowlev 

The  third  appeal^  brought  by  William  Wyatty  did  not  .  ^' 
materially  differ  from  the  first  appeal^  except  in  submit-  gt  i  contra, 
ting  that  the  inquiries^  directed  by  the  order  of  May 
1839,  ought  to  be  more  extensive,  and  that  from  the 
order  of  May  1845  ought  to  be  omitted  the  last  decla- 
ration, that  all  the  testator's  freehold  and  copyhold 
estates  ought  to  be  sold,  to  make  good  the  deficiency 
of  the  personal  estate  for  pajrment  of  the  two  legacies. 

Mr.  Bethell  and  Mr.  J.  Parker  (Mr.  Erskine  was 
with  them),  for  the  appellants  in  the  first  appeal : 

It  has  been  established  by  the  evidence  and  by 
the  findings  of  the  Master  thereon,  that  the  testa- 
tor's property  engaged  in  the  brewery  business  at 
the  time  of  his  death  was  amply  sufficient  for  the 
payment  of  the  two  legacies,  and  that  the  executors 
might  have  easily  obtained  the  means  of  paying  them 
if  they  had  duly  performed  the  trusts  of  the  will. 
They,  on  various  occasions,  and  especially  in  the  ar- 
rangement effected  with  H.  £.  Wyatt  in  January  1828, 
represented  the  testator's  property  then  engaged  in  the 
business  to  be,  and  throughout  dealt  with  it  as  being, 
much  more  than  sufficient  to  answer  the  legacies,  which 
therefore  ought  to  be  taken  without  any  further  proofs, 
as  against  the  executors,  to  have  been  the  case ;  but  the 
fact  has  been  proved  and  established  in  the  cause,  and 
all  the  difficulty  which  has  been  experienced  was  the 
difficulty  of  ascertaining  the  amount  and  particulars  of 
the  property,  and  that  was  entirely  owing  to  the  neglect 
of  the  executors  themselves,  in  omitting  to  take  proper 
accounts  in  the  first  instance.  Tliat  difficulty,  there- 
fore, ought  not  to  be  a  protection  to  them.     It  appeared 

3  E 
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allowing  the  three  exceptions,  was  inconsistent  with 
the  former  orders,  and  with  the  evidence  and  the  find- 
ings of  the  Master  thereon.  Those  exceptions  ought  to 
be  overruled  as  well  as  the  seventeen  others  that  had 
been  taken  to  the  report. 


1849. 
Rowley 

V, 

Adams : 
et  h  contra. 


Mr.  Turner  and  Mr.  Roll  (Mr.  JF.  T.  S.  Daniel  was 
with  them)  for  Mr.  Adams,  the  solvent  executor,  as  a 
respondent  in  the  first  appeal,  supported  the  order  of  the* 
Master  of  the  Rolls  of  May  1839,  and  the  Lord  Chancel- 
lor's order  of  1841,  affirming  the  same,  and  also  so  mucli 
of  the  order  of  April  1845  as  allowed  three  of  the  excep- 
tions taken  by  the  executors.    They  submitted  that  there 
was  no  ground  for  charging  the  executors  with  wilful  de- 
fault or  want  of  diligence ;  that  it  was  evident  from  the 
evidence,  and  from  the  whole  proceedings  in  the  causes, 
that  there  never  were  sufficient  assets  of  the  testator  to  pay 
the  legacies;  that  the  testator  was  mistaken  in  his  esti- 
mate of  the  value  of  the  brewery  property ;  and  that  the 
sums  inserted  in  the  articles  of  1825  as  general  capital, 
and  as  separate  surplus  capital  belonging  to  the  testator, 
were  imaginary  estimates,  and  not  founded  on  any  valua- 
tion or  accounts  taken.     At  aU  events,  the  executors  did 
not  possess  themselves  of  any  of  the  assets  of  the  testa- 
tor ;  it  was  not  indeed  charged  that  they  did,  but  tlie 
charge  against  them  was  that  with  due  diligence,  and 
without  their  wilful  default,  they  might  have  possessed 
or  secured  a  sufficient  share  of  the  testator's  property 
to  answer  the  legacies.     They  had  no  right  to  interfere 
at  all  with  the  brewery  as  executors  until  they  obtained 
probate.     The  two  surviving  partners  were  in  riglitful 
possession  of  the  partnership  property.     Henri/  Earley 
JVtjatt  disputed  his  father's  will,  and  entered  a  caveat 
against   the  proceeding   for   probate,  which   was  not 
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^^        obttdned  until  nearly  eighteen  months  after  the 
Rowley       tor's   death — until,   in  fact,  he  was  purchased  out-       ^f 
Adams:       the  brewery  concern.     That  concern  would  haveb^^^n 
eti  contra,     ruined  if  the  executors  hud  taken  adverse  possessL ok. 
The  question,   therefore,   now  for  consideration  \%rsfc^, 
whether  the  executors  exercised  a  sound  discretion    in 
not  interfering  sooner  ?     The  general  principle  was,  that 
an  executor  or  trustee  is  not  justified  in  interfering   in 
the  management  of  trust  property,  if  such  interferer^ce 
would  lead  to  the  destruction  or  danger  of  the  pro- 
perty.    This  principle  was  laid  down  in  the  clearest 
terms  by  Lord  Lvn£^A?^r^/ in  JVardv,  fFard[a)y  in  1843, 
and  prenously  by  Lord  Cottenhaw,  when  Master  of  the 
Rolls,  in  the  case  of  Buxton  v.  Buxton  (i).    The  conduct 
of  these  executors  fell  within  the  principle  of  thos« 
cases.     With  respect  to  the  release  of  H.  E.  JFyalt  \>y 
the  executors,  they  conceived  that  if  they  refused  tx> 
join  in  that,  the  concern  would  be  destroyed,  and  th^y 
could  not  acquire  any  title  to  act,  on  account  of  !»*** 
opposition   to   the  probate.     Sir  John  Leachy  in  tx^* 
judgment  in  1832,  refused  to  charge  them  withafy 
default  on  that  account,  and  in  effect  negatived  all  il^^ 
imputations  cast  on  them  by  the  appellants;  and,   i^* 
1835-6,  when  the  causes  were  before  Lord  Cottenham 
the  Rolls,  he  refused  to  charge  them  with  a  breach 
trust. 

It  should  be  remembered  that  Mr.  Adnm$  is  tS  "•- 
sole  respondent,  Marks  having  been  declared  aban^^  ^ 
nipt.     It  was  imputed  to  Adams ^  as  a  motive  for  h^  ^ 
non-interference,  that  he  was  a  maltster,  and  supplii*^^^^ 


malt  to  the  concern  at  high  prices.   But  it  was  becau.  * 
Adams  understood  the  business  that  the  testator  af ' 

(a)  MSS..  Vide  infra  p.  777.  {b^   I  Myl.  &  Cr.  80. 
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Rowley 

V. 

Adams  : 


pointed  him  executor ;  and  it  could  not  be  supposed  it  \M9, 
was  intended  that  he  should  no  longer  supply  the  malt ; 
Smith  V.  Langfirrd{c).  Mr.  and  Mrs.  Rowley y  and 
Mr.  and  Mrs.  Orchard,  the  appellants'  parents^  when  ^/  ^  contra 
they  abandoned  their  bill,  filed  in  1827^  must  have 
considered  that  the  executors  were  blameless.  That 
may  not  be  conclusive,  but  it  was  certainly  an  acquies- 
cence in  their  conduct ;  and,  as  Lord  Cottenham  ob- 
served in  the  case  of  Viscount  Lorton  v.  TTie  Earl  of 
Kingston  (rf),  it  would  be  contrary  to  aU  principle  not 
to  consider  that  as  an  important  fact;  particularly 
where  the  parties  litigant  had  similar  interests  with 
the  present  litigants,  and  they  abandoned  their  bill. 

With  respect  to  the  cross-appeal  brought  by  the 
executors,  the  learned  counsel  submitted  that  the  order 
of  April  1845,  so  far  as  it  overruled  the  seventeen  out 
of  their  twenty  exceptions,  and  refused  them  any  por- 
tion of  their  costs,  ought  to  be  reversed  ;  because  the 
findings  of  the  Master  as  to  the  value  of  the  several 
items  of  property,  enumerated  in  his  report,  were  not 
warranted  by  the  evidence  and  states  of  facts  laid  before 
him  ;  and  inasmuch  the  appellants,  in  seeking  to  charge 
them  beyond  their  actual  receipts,  had  f^ed,  they  ought 
to  be  ordered  to  pay  the  costs.  Whatever,  however, 
may  be  the  decision  of  the  House  upon  this  appeal,  it 
cannot  affect  the  right  of  the  executors,  as  respondents 
in  the  original  repeal. 

Mr.  Bethelly  in  reply,  denied  thai  Sir  J.  Leach  or 
Lord  Cottenham  in  their  decisions  in  these  causes  at  the 
Rolls,  acquitted  the  executors  from  liability  in  respect 
the  release  in  the  deed  of  1828.  Lord  Latigdale^ 
although  he  allowed  three  of  their  exceptions  to  the 

(c)  2  Bcav.  3G2.  (d)  h  Clark  &Fin.  335. 
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1SU>.'       findings^  in  the  Masters*  report,  of  neglect  and 
RouLbY      default,  would  not  approve  the  proposition  that  tl 
Adams  •      ^^^^  "^^  g^iJ^y  ^^ default.    They  unquestionably  n^l  ^ 
et  e  amtra.     ted  their  duty  as  trustees  and  executors  in  not  makii^^ 
timely  valuation  of  the  property.    They  not  only  did  ^^ , 
themselves  file  a  bill  in  proper  time,  but  they  interf^^x-^ 
to  stop  the  bill  which  was  filed  by  the  legatees  in  18271 
Had  the  executors  filed  a  bill  before  probate,  the  Court 
of  Chancery  would  order  an  account  and  a  receiver  to 
get  in  the  estate  pending  the  litigation  for  probate ; 
jltkinson  v.  Henshaw  (e).     The  cases  of  Buxlanr. 
Buxton  and  Ward  v.  Ward  were  different  from  this 
in  their  material  circumstances,  and  the  judgment  of 
Lord  Lyndhurst  in  the  latter  had  no  application  to 
this  case.     (He  read  passages  from  that  judgment)  (/)• 

Mr.  fFraify  for  William  Wyait^  the  appellant  in  the 
third  appeal,  said  he  had  a  distinct  interest  from  the 
appellants  in  the  original  appeal  {g).  He  adopted  all  the 
arguments  urged  in  their  behalf,  and  asked  their  Lord- 
ships to  remember  his  interests — 

The  Lord  Chancellor. — His  case  is  identical  with 
that  of  the  appellants  in  the  original  appeid.  The  nile 
of  the  House  is  that  only  two  counsel  are  to  be  heard 
for  appellants  substantially  having  the  same  interest; 
unless  by  a  previous  arrangement,  when  some  distinc- 
tion is  shewn  between  the  cases  of  the  appellants. 

Mr.  Wray  said  he  presented  himself  to  the  House 
at  the  proper  time,  and  hoped  that  the  interests  of  bis 
client  might  be  well  considered. 


(t)  2  Ves.  &  B.  85.     (/)  Infra,  \i.  Ill .     (g)  Supra,  p.  7o7- 
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Lord  Longdate :  1849. 

In  the  appeals  oi  Rowley  \.  Adams  v^wA  jidams  v,      Rowlkt 
Rowley  J  my  noble  and  learned  friend,  the  Lord  Chan-      ^^^^g  . 
cellor,  who  was  present  during  the  argument,  and  atten-     ^^  ^  contra. 
ded  very  carefully  to  the  subject^  has  formed  his  opinion 
upon  it ;  but  being  unable,  in  consequence  of  indispo- 
sition, to  attend  the  House,  he  has  requested  me  to 
communicate  to  your  Lordships  that  opinion^  and  the 
reasons  for  it,  which  are  thus  expressed  in  writing. 

His  Lordship  then  read  as  follows  : 

"  The  appellants,  the  legatees,  complain  of  an  order 
made  upon  further  directions  by  the  present  Master  of 
the  Rolls,  dated  the  9th  of  May  1839,  and  of  an  order 
made  by  me  in  the  Court  of  Chancery,  affirming  that 
order*  They  also  complain  of  an  order  of  the  Master 
of  the  Rolls,  dated  the  7th  oi  April  1846,  allowing  three 
exceptions  to  the  Master's  report,  and  upon  further 
directions;  and  the  appeal  of  the  accounting  parties 
(the  executors)  complains  of  the  same  order  for  having 
overruled  other  exceptions  to  the  report  taken  by  thcnu 

"  The  complaint  against  the  order  of  the  9th  of  May, 
1839,  cannot,  I  think,  be  supported. 

"  The  12,000/.  legacies  claimed  by  the  appellants,^ 
being,  by  the  testator's  will,  first  charged  upon  what  he 
describes  his  surplus  capital  in  his  business  of  a  brewer. 
Sir  John  Leachy  Master  of  the  Rolls,  by  his  decree  of 
the  28th  of  April  1832,  directed  the  Master  to  inquire 
whether  such  surplus  capital  amounted  to  48,915/.,  at 
which  it  had  been  stated  in  a  certain  deed  execi)ted  by 
the  testator  and  his  sons ;  or  what  it  did  amount  to. 
The  Master  reported  that,  owing  to  the  non- production 
of  books  and  accounts,  he  was  unable  to  state  what  was 
the  amount  of  tiic  testator's  surplus  capital.  No  ex- 
ceptions were  taken  to  that  report;  but  the  cause  was 


764  CASES    IN    THE    HOUSE     OF  LORDS. 

1849.        brought  on  before  me  at  the  Rolls,  and  by  an  orde 
RowLST      the  llth  of  January  1836,  I  directed  the  Mastei 
Adams  :       ^^^  <^  account  of  the  partnership  dealings ;  and  il 
et  h  contra,     found  that  he  could  nottake  such  account  by  reason  of 
non-production  of  account  books,  he  was  to  make  a  se 
rate  report  of  such  circumstances,  and  he  was  to  take 
account  of  the  testator's  real  and  personal  estate^  b 
i  of  which  were  liable  to  the  payment  of  the  legacies, 

,  surplus  capital  being  first  liable.    The  Master  mad 

separate  report,  stating  that,  by  reason  of  the  non-p: 
duction  of  the  books  of  account,  he  could  not  take  1 
account  of  the  partnership  dealings  and  transactioi 
and  that  he  had  no  means  whatever  of  taking  any  \ 
counts  as  between  the  individual  partners. 

''  The  object  of  the  directions  in  the  decree  of  1£ 
was  that,  if  the  Master  should  find  that  he  could  n 
from  the  non-production  of  account  books,  take  an  \ 
count  of  the  partnership  dealings,  he  should  mak 
separate  report — in  that  case  the  Court  might  suba 
tute  some  inquiries  to  attain,  as  far  as  possible^  t 
same  end,  it  being  obvious  that,  without  ascertaining 
some  means  what  was  the  amount  of  the  testator's  si 
plus  capital,  and  what  was  his  interest  in  the  stif 
lated  capital,  it  would  be  impossible  to  carry  into  eSi 
the  directions  in  his  will  as  to  the  application  of  thi 
funds  in  payment  of  the  12,000/.  legacies.  The  plai 
tiffs,  however,  did  not  follow  the  course  so  provided 
them,  for  without  bringing  this  separate  report  un( 
the  consideration  of  the  Court,  they  called  upon  t 
Master  to  make  his  general  report,  which  he  did  ;  1 
result  of  which  is  not  material,  except  that  it  foi 
that  little,  if  anything,  was  coming  from  the  testate 
general  personal  estate. 

**The  defendants,  however,  the  accounting  part 
took  exceptions  to  the  Master's  separate  report,  c 
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tending  that  he  might,  without  the  books  of  account,  to         1S49. 
some  extent,  have  taken  an  account  of  the  partnership      Rowlbt 
dealings,  and  that  he  ought  to  have  examined  the  tes-      Adaii s : 
tator's  sons  as  to  the  books.    These  exceptions  were    et  ^  contra. 
overruled  by  the  present  Master  of  the  Rolls,  and  of 
that  order  there  never  was  any  complaint. 

^*  It  stands,  therefore^  up  to  this  point,  established  as 
between  the  parties,  that  the  Master  could  not  take  any 
account  of  the  partnership  dealings,  and^  consequently, 
that  he  could  not  ascertain  what  was  the  amount  of  the 
testator's  surplus  capital,  and  what  was  the  amount 
of  his  interest  in  the  stipulated  capital. 

^^  Under  these  circumstances,  the  cause  again  came  on 
before  the  present  Master  of  the  RoUs^  and  by  his  order 
of  the  9th  of  May  1839,  he  referred  it  to  the  Master  to 
inquire  by  whom  the  property  and  effects  of  the  part- 
nership, existing  at  the  testator's  death,  was  possessed, 
and  how  it  had  been  applied  and  disposed  of,  and  what 
had  become  thereof;  and  he  was  to  inquire  whether 
the  executors  might  not  with  due  diligence,  and  but  for 
their  wilful  default,  have  possessed  themselves,  out  of 
the  partnership  property,  for  the  testator's  estate,  of  a 
sufficient  sum  to  pay  the  legacies  of  12,000/.,  or  any 
and  what  part  thereof. 

**  This  was  a  very  favourable  reference  for  the  plain- 
tiffs, the  legatees,  as  it  gave  them  the  opportunity  of 
bringing  before  the  Master  any  proof  of  the  existence  of 
the  property  primarily  liable  to  the  payment  of  these 
legacies — and  if  they  should  fail  in  tracing  it,  it  gave 
them  the  opportunity  of  making  any  case  from  which 
the  personal  liability  of  the  executors  might  be 
shown  to  arise.  The  plaintiffs,  the  legatees,  therefore^ 
raised  no  objection  to  this  reference,  but  the  exe- 
cutors did,  and,  by  an  appeal  to  me  in  the  Court 
of    Chancery,   complained    that    no    case   had    been 
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shown  to  found  such  an  inquiry.  I  thought,  howev^^ 
the  inquiry  proper,  saying — *  It  may  yet  appear  tt^^ 
the  executors  could  not  have  realised  the  testi^xK  ^ 
property  left  to  them  invested  in  the  brewery,  bu^^ 
think  there  is  an  ample  case  proved  to  justify  ^%i 
inquiry/ 

'^  The  plaintiffs,  the  legatees,  well  satisfied  with     thi 
inquiry  directed  by  the  order  of  the  9th  of  May^  1899, 
and  having  succeeded  in  resisting  the  attempt  of    the 
executors  to  be  relieved  from  it,  prosecuted  the  inquiiy 
in  the  Master's  Office,  so  as  to  produce  a  report  dated  ike 
16th  of  December  1843,  favourable  to  their  case,  finding 
that  the  executors,  but  for  their  wilful  default,  might 
have  prossessed  themselves  of  property  of  the  testator 
sufficient  to  pay  the  legacies.     But  the  Master  of  the 
Rolls,  having  upon  exceptions  to  this  report,  thought 
that  the  circumstances  did  not  justify  this  finding,  the 
plaintiffs  now,  by  the  appeal  to  this  House,  complain  of 
the  reference   directing  the  inquiry,  and  insist  that 
instead  of  directing   the  inquiry,  the   Master  of  the 
Rolls  ought,  from  the  facts  before  him  at  the  time,  to 
have  adjudicated  and  fixed  the  executors  with  a  personal 
liability  to  the  legatees  for  the  amount  of  their  legacies* 

*^  If  it  were  right  at  the  present  time  to  consider  this 
question  as  the  facts  appeared  before  the  Master  of  the 
Rolls  in  May  1839,  I  should  not  hesitate  to  hold  that 
the  case  was  clearly  one  for  further  inquiry,  but  not 
for  adjudication ;  but  I  am  of  opinion  that  we  ought  not 
to  look  at  the  case  as  it  appeard  in  1839.  The  drcum- 
stances  as  they  appeard  to  the  Master  of  the  Rolls  at 
the  time  of  his  order  in  that  year,  did  not  appear  to 
him  to  be  such  as  would  justify  a  decree  against  the 
executors.  But  he  thought,  and  upon  appeal  I  also 
thought,  that  they  required  further  investigation ;  and  the 
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decree  accordingly  gave  to  the  plaintiffs  aniple  oppor-         ^^• 
timity  of  establishing   any  case  they  might  be  able       Row  let 

mm 

against  the  executors.     To  this  the  plaintiffs  did  not       Ada'm s : 
object^  but  brought  before  the  Master,  and  ultimately     eti  contra* 
before  the  Court,  all  the  information  that  can  now  be  ob- 
tained.   But  by  this  part  of  their  appeal  they  say,  ^  Reject 
all  this  further  information,  and  decide  the  case  as  it 
appeared  in  1839,  before  that  information  was  obtained.' 
If  the  decree  directing  the  inquiries  was  to  be  reversed, 
the  House  could  not  judicially  know  what  had  been  the 
result  of  such  inquiries.      It  might  therefore  be  ad- 
judicating upon  rights  upon  an  apparent  state  of  circum- 
stances, when  the  real  circumstances  as  disclosed  might 
show  that  what  appeared  was  directly  contrary  to  the 
real  facts.      If  inquiries  are  directed  when  there  is  suf- 
ficient before  the  Court  to  found  a  decree,  the  parties 
are  no  doubt  prejudiced,  and  will  have  redress  upon 
appeal.    But  they  should  be  prompt  in  applying  for  it; 
the  prejudice  can  only  be  expense  and  delay;  and  after 
those  have  been  incurred,  and  further  information  ob- 
tained, a  Court  of  Appeal  will  not  readily  listen  to 
objections  to  the  decree  directing  the  inquiries.     Such 
an  appeal  must  add  to  the  expense  and  delay ;  and  if 
successful,  would  only  lead  to  the  rejection  of  the  fur- 
ther information  obtained — a  result  of  no  benefit,  if  the 
further  information  be  immaterial,  and  unjust,  if  it  be 
important.      I  am  therefore  clearly   of  opinion    that 
there  is  no  ground  for  the  appeal  against  the  decree  of 
the  9th  of  May  1839,  and  the  order  affirming  it. 

*^  The  more  important  question  is  whether,  under  all 
the  circumstances  of  this  case,  the  appellants,  the 
legatees,  are  entitled  to  the  payment  of  their  legacies 
against  the  representatives  personally.    The  Master, 
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by  his  report  of  the  16th  of  December  1843,  fine 
they  are  so  entitled ;  but  the  Master  of  the  Rolk 
exceptions  to  that  finding,  has  held  that  they  ai 
and  that  is  the  question  upon  the  appeal  of  the  h 
against  the  order  of  the  Master  of  the  RoUs  of  t 
of  May  1845. 

^^  The  testator  by  his  will  gave  all  the  surplus  p 
ary  capital^  which  at  his  decease  he  should  have 
business^  over  and  above  his  rightful  and  stip 
proportion  therem,  with  certam  other  property^ 
wife  and  to  Samuel  Adam»  and  Edward  Marks^ 
trust  to  invest  such  surplus  capital,  upon  trust  i 
wife  for  her  life,  and  after  her  decease  to  raise  12 
for  the  benefit  of  each  of  his  two  daughters  and 
children,  and  the  residue  for  his  sons  George  and 
liam»  And  he  gave  all  his  share  and  interest  i 
brewhouse,  plant,  and  all  things  used  in  carryu 
the  business,  and  in  his  stipulated  capital  for  car 
on  the  same,  but  charged  with  such  of  his  debts  i 
residuary  estate  should  not  extend  to  pay,  to  his 
tees  as  to  one-half  (that  is,  one-fourth  of  the  whoh 
William  Wyatt,  and  the  remaining  one-half  (or 
fourth  of  the  whole)  for  George  and  William  eqi 
And  he  directed  his  executrix  and  executors  to  a 
in  carrying  on  and  managing  his  said  business,  in 
junction  with  his  sous  of  fiill  age  on  behalf  of  W\ 
until  he  attained  the  age  of  twenty-one. 

^^  The  testator  died  in  July  1826,  but,  owing  to  a 
test  in  the  Ecclesiastical  Court,  probate  was  no 
tained  until  December  1827^  and  JHUiam  fPym 
tained  twenty-one  in  May  1829.  But  at  that  tin 
business  must  be  assumed  to  have  been  insolvc 
having  been  found  by  the  valuation  in  the  first 
of  Rowley  v.  AdamSy  that  on  the  6th  of  Nin>i 
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1829,  the  property,  debts  and  effects  were  over  bJ^X^OL, 
and  the  debts  and  liabilities  of  the  business  over  64,000/., 
leaving  a  deficit  of  7^000/.  Now  as,  in  order  to  charge 
the  executors  with  these  legacies  of  12,000/.,  it  would 
be  necessary  to  prove  that  at  the  time  of  the  testator's 
death  there  were  funds  of  his  in  the  business  sufficient 
to  pay  the  legacies,  and  that  the  executors  had  the 
means  of  realizing  such  funds,  but  from  wilful  neglect 
and  default  omitted  to  do  so ;  the  inquiry  must  be 
confined  to  the  period  from  the  testator's  death  in  1826 
to  November  1829,  during  the  whole  of  which  time,— 
or  rather  up  to  May  1829,  when  William  attained  his 
age, — the  executors  were  by  the  will  directed  to  carry 
on  the  business. 

"The  Master's  report  of  Jpril  the  29th  1835,  finds, 
that  it  was  impossible  to  ascertain  what  was  the  amount 
of  the  testator's  surplus  capital ;  and  the  report  of  the 
12th  of  June  1837,  finds  that  it  was  impossible  to 
take  any  account  of  the  partnership  dealings  and  trans- 
actions, without  which  it  is  obvious  that  no  possibility 
could  exist  of  ascertaining  the  surplus  capital.  Now, 
as  the  only  fimd  applicable  to  the  payment  of  these  le- 
gacies would  be  the  testator's  capital,  whether  surplus 
or  stipulated,  in  the  brewery,  these  findings,  confirmed 
and*  acted  upon  by  the  Court,  go  far  to  displace  the 
first  proposition  of  the  plaintiffs,  that  at  the  testator's 
death,  there  were  funds  sufficiei.t  to  pay  those  legacies. 

*^  Th  re  have  been  several  reports,  attempting  to  trace 
the  fund  applicable  to  the  payment  of  these  legacies, 
and  each  report  states  results  differing  widely  from  the 
others,  as  the  Master  of  the  Rolls  has  very  correctly  ob- 
served (a),  showing  how  impossible  it  is,  with  the  exist- 
ing materials,  to  ascertain  the  facts.     In  attempting  to 
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V, 
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(a)  7  Beavan,  395  :  see  pp.  418 — 119. 
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ascertain  what  funds  there  were  at  the  testator's  deatca 
applicable  to  the  payment  of  these  legacies^  too  mac^ 
reliance  has  been  placed  upon  the  recitals  in  the  pai^ 
nership  deed  of  1825,  which  states    the  plant, 
as  valued  at  63,676/.,  and  the  surplus  capital  of 
testator  at  48,915/.     After  the  testator's  death, 
plant  was  valued  at  15,000/.,  and  the  surplus  capir 
though  it  may  have  been  correctly  stated  as  between,   f^ 
parties  to  the  deed  of  1825,  ought  not  to  be  consid^i^ 
in  establishing  a  personal  charge  against  the  execatoiv 
who  were  no  parties  to  it.    A  statement  by  a  testator, 
as  to  the  value   of  his  property,  cannot  form  any 
ground  for  charging  his  executors  with  such  value. 
But  assuming  the  sums  to  be  correct,  the  only  mean- 
ing of  which  the  term  ^^  surplus  capital "  is  capable,  is 
money,  advanced  for  the  purposes  of  the  business  be- 
yond what  the  parties  are  bound  to  advance.     But 
such  surplus  capital  can  only  be  realized  out  of  the 
effects  of  the  partnership,  or  by  the  other  partners,  if 
such  effects  are  insufficient.     It  can  only  represent  a 
debt,  and  that  not  payable,  until  all  the  partnership 
debts  were  paid,  and  then  so  much  only  as  should  be 
found  due  from  the  other  partners  upon  taking  tlie  ac- 
counts between  them,  which  it  has  been  ascertained 
that  there  was  no  possibility  of  taking. 

*^It  appears,  therefore,  that  the  recitals  in  the  deed 
of  1825,  cannot  be  relied  upon  for  the  purposes 
of  the  present  inquiry.  The  evidence,  indeed,  shows 
that  those  sums  were  not  made  up  exactly  according 
to  facts,  and  that  the  mode  of  making  out  the  accounts 
could  not  lead  to  any  safe  conclusion  as  to  the  value  of 
the  property.  When  any  new  purchase  was  made  for 
the  purposes  of  the  business,  the  money  so  laid  oat 
W(is  added  to  the  amount  of  capital  employed  ;  but  the 
value  of  the  property  cniploycd  was  not  thereby  in- 
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creased^  the  purchase  being  only  in  substitution  for         JS49. 

what  had  been  exhausted  or  worn  out,  of  which  no 

notice  was  taken.     If  profits  were  to  be  divided  without 

reference  to  the  ordinary  expenditure,  it  is  obvious  that     d  ^  ctmtra 

it  would  be  a  payment  of  profits  out  of  the  capital ;  and 

the  result  would  be  that,  in  time,  the  apparent  capital 

would  greatly  increase,  whilst  the  real  capital  or  property 

of  the  firm  remained  the  same.    This  is  the  view  I  took 

of  the  case  in  my  judgment  at  the  Rolls,  on  the  1 1th  of 

January  1836,  and,   upon  re-consideration,  I  think 

this  view  was  correct. 

^'  Under  the  decree  of  the  Master  of  the  Rolls  of  the 
9th  of  May,  1839,  the  Master  has  gone  into  an  elaborate 
investigation  of  the  necessary  accounts  to  answer  the 
inquiries  thereby  directed,  so  far  as  materials  were 
found  to  exist  for  that  purpose  ;  and  partly  from  such 
accounts  as  have  been  procured,  and  partly  from  the 
evidence  of  witnesses,  has  come  to  the  conclusion  that 
there  was,  at  the  time  of  the  testator's  death,  property 
of  his  in  the  business  sufficient  to  have  paid  the  lega- 
cies. The  Master  of  the  Rolls  has  in  his  judgment  of 
the  9th  oi  May  1845,  investigated  the  grounds  of  this 
conclusion,  and  the  evidence  upon  which  the  state- 
ment of  figures  rests,  and  has  particularly  observed 
upon  the  variances  between  this  finding  of  the  Master, 
and  the  findings  in  his  former  reports,  and  has  come  to 
the  conclusion  that  in  a  question  of  charging  the  exe- 
cutors personally,  there  is  not  such  proof  of  assets  as 
the  Court  would  require ;  and  in  this  opinion  I  fully 
concur.     (See  7  Beavauy  pp.  419—20.) 

^^That,  however,  is  not  the  only  or  the  most  material 
point  upon  which  the  decree  in  this  case  must  depend  ; 
for  assuming  it  to  have  been  proved  that  at  the  time  of 
the  testator's  death  lie  had  the  required  amount  of  pro- 
perty coming  to  him  from  the  business,  and  that  there 
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were  assets  of  his  in  the  business   sufficient  to  hi 
realised   such  amount,  it  is   to  be  considered  wl 
was  the  duty  of  the   executors  under  the  directii 
of  the  testator's  will.     If  it  was  their  duty  to  t: 
immediate  steps  to  realize  and  secure  the  testato^*'^ 
property  in    the    business^    it   could    only   be  dozie 
by   stopping  the  business  and  selling  the    property 
belonging  to  it;  but  of  what.it  would  have  realiz^^ 
under    those    circumstances    no   calculation    can    lie 
made ;  it  is  only  certain  that  the  produce  would  fa-U 
very  short  of  any  calculation  made  as  to  the  yalue   ^ 
the  property  to  parties,  who  were  to  use  it  in  the  bu^^' 
ness.    This,  however,  would  have  been  a  direct  breach  "^ 
of  the  duty  imposed  upon  the  executors  by  the  will,  f-^^^ 
they  were  directed  to  concur  with  the  testator's  sons  »  ^ 
carrying  on  the  business  until  William  should  atta^-*^ 
twenty-one,  and  he  was  under  that  age  at  the  testator'      ^ 
death.    The  legacies  were  indeed  primarily  payable  ok— "^^^ 
of  the  surplus  capital ;  but  if,  as  the  fact  is,  such  su 
plus  capital  was  merged  in  the  property  employed  i 
the  business,  and  could  only  be  realised  by  convertii 
such  property  into  money,  it  was  obviously  impossib 
for  the  executors  to  raise  the  12,000/.  legacies,  assi 
ming  that  there  were  assets  for  that  purpose,  and 
carry  on  the  business. 

I  cannot,  therefore,  for  the  purpose  of  charging  xW  '^   ^ 
executors  personally,  assume  that  they  were  wrong  "3-   *' 
permitting  the  sons  to  continue  the  business,  whic^  '^ 
the  testator  not  only  directed  them  to  assist  in  carryii 
on,  but  made  his  share  in  it  the  subject  of  specific  gi 
in  different  proportions,  to  his  sons.     If  it  was  not  tt?^ 
duty  of  the  executors  to  endeavour  to  realize  the  testae-' 
tor's  interest  in  the  business  at  the  time  of  his  deat/«^ 
on  account  of  the  directions  to  carry  it  on  till  IFiUionn 
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attmned  twenty-one^  such  duty  did  not  arise  until  the         1849. 
2lBt  of  May^  1829,  when  he  attained  that  age  ;  and  of      Rowlbt 
the  value  of  the  property  at  that  time  there  is  no  evi-      ^^dams- 
dence,  except  that  in  November  following  it  was  less    ^  ^  cwtra. 
by  above  7000/.  than  the  debts  and  liabilities  to  which 
it  was  subject,  and  that  shortly  afterwards  the  partners 
became  bankrupts. 

^'  But,  assuming  that  it  was  not  the  duty  of  the  execu- 
tors to  stop  the  business,  for  the  purpose  of  realizing 
the.  legacies,  till  William  attained  twenty-one,  and 
that  there  was  not  at  that  time  property  for  that  pur- 
pose, still  the  executors  might  have  so  conducted 
themselves  in  the  management  of  the  business  in  the 
interval,  and  have  so  been  parties  to  the  loss  of  the 
property  as  to  have  subjected  themselves  to  personal 
liability  to  the  legatees.  But  what  is  the  history  of  that 
period?  Upon  the  testator's  death  in  July  1826, 
Henry  Earley  fVyatt,  the  son,  disputed  his  will,  and 
the  executors  did  not  obtain  probate  until  December 
1827  s  and  it  is  found  that  the  sons,  the  surviving 
partners,  received  what  was  recovered  of  the  debts  due 
to  the  business,  and  conducted  and  managed  it  them- 
selves ;  and  of  these  transactions  no  evidence  appears 
to  exist.  But  the  executors  do  not  appear  to  have 
received  the  share  of  the  testator ;  and  the  question  is 
not  now  what  they  did  receive,  but  as  to  charging  them 
with  the  amount  of  what  they  might  have  received. 

"  The  strongest  piece  of  evidence  against  the  execu- 
tors upon  the  subject  of  value  is  the  deed  of  the  1st  of 
January  1828,  by  which  Henry  Earley  Wyatt  sold 
and  assigned  to  George  his  one-fourth  share  of  the 
business,  in  consideration  of  20,000/.  To  this  deed 
the  executors  were  parties,  but  the  transaction  was 
entirely  between  H.  E.  Wyatt  and  G.  Wyatt.    The 
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1849. 

ROWLBT 
V, 

Adams : 
0t  i  contra. 


executors,  indeed,  by  a  deed  of  the  same  date,  released 
jff.  JB.  fVyait  from  all  responsibility  to  the  testatorg 
estate,  which  was  certainly  a  rery  unintelligible  tnuu- 
action,  but  no  question  arises  upon  it  in  this  appeal. 
The  case  is  not  that  H.  E.  Wyalt  was  responsible  to 
the  estate,  and  that  such  responsibility  has  been  lost 
by  this  release.  How  G.  Wyatt  was  induced  to  give, 
or  agreed  to  give,  20,000/.  for  one-fourth  of  a  property 
and  business,  which  in  November  1820  was  upon  the 
sale  to  Thomson  of  the  testator's  half,  at  a  valuation, 
found  to  be  subject  to  liabilities  beyond  its  vsioe, 
cannot  be  explained.  But  it  seems  clear  that  whatever 
property  the  testator  had  in  the  business  at  the  time  of 
his  death  was  lost  in  carrying  it  on,  or  by  the  miscon- 
duct of  his  sons,  between  that  time  and  May  1839, 
when  William  attained  twenty-one,  during  which 
period  the  testator  had  directed  his  executors  to  carry 
on  the  business;  and  there  is  no  proof  that  such  loss 
arose  from  any  misconduct  of  the  executors. 

m 

"  I  am,  therefore,  of  opinion  that  the  charge  against 
them  cannot  be  supported  upon  that  ground.  The 
two  propositions  found  by  the  Master,  and  combated 
by  the  first  and  second  exceptions,  are,  I  think,  not 
capable  of  being  supported ;  and  I  therefore  think  that 
those  exceptions  were  properly  allowed  by  the  Master 
of  the  Rolls. 

"  If  your  Lordships  shall  concur  with  me  in  thinking 
the  Master  of  the  Rolls  right  in  allowing  the  first  and 
second  exceptions,  the  question  as  to  the  personal  lia- 
bility of  the  executors  will  be  disposed  of  in  the  nega- 
tive; and,  in  that  case,  the  points  raised  upon  the 
other  exceptions  become  immaterial.  But  if  it  were 
material  to  enter  into  the  details  raised  by  those  excep- 
tions, I  think,  for  the  reasons  sttited  by  the  Master  of 
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the  Rolls,  that  he  disposed  of  them  m  the  proper  man- 
ner. Having  come  to  the  conclusion  tliat  the  legatees 
must  seek  their  remedy  against  the  other  property 
charged,  and  not  against  the  executors  personally,  I 
think  that  the  Master  of  the  Rolls'  decree  contains  all 
proper  directions  for  that  purpose.  It  properly  leaves 
open  all  such  remedies  as  any  of  the  parties  may  be  in 
a  situation  to  enforce,  and  gives  to  the  legatees  the  only 
relief  which,  under  the  unfortunate  circumstances  of 
this  case,  remains  open  for  them. 

*^  I  greatly  regret  to  add  to  the  loss  and  expense  these 
legatees  have  already  sustained  in  this  litigation,  but 
being  of  opinion  that  the  decree  and  order  of  the 
Master  of  the  Rolls  were  altogether  correct,  I  must 
advise  your  Lordships  to  affirm  them,  with  costs,  to 
be  paid  by  the  appellants ;  and  I  think  a  similar  order 
should  be  made  in  the  cross  appeal." 

Lord  Brougham, — Does  your  Lordship  retain  the 
same  opinion  as  when  you  gave  judgment  below  in  this 
case? 

Lord  Langdale, — Yes,  I  am  of  the  same  opinion. 

Lord  Brougham : 
My  Lords,  my  noble  and  learned  friend  from  whose 
orders  these  appeals  are  brought,  and  who  has  just 
read  the  Lord  Chancellor's  opinion  and  judgment, 
has  stated  that  he  retains  the  same  opinion  which 
he  held  originally.  In  this  case  I  did  not  attend  so 
regularly  as  I  generally  do  in  the  cases  before  your 
Lordships,  but,  from  particular  circumstances  I  was 
requested  to  look  into  the  case;  indeed,  my  noble 
and  learned  friend,  who  is  not  now  present,  reques- 
ted that  I  should  look  into  it.  I  consider  it  to  be 
a  case  by  no  means  unencumbered  with  difficulty ; 
on  the  contrary,  it  is  a  case  of  very  considerable  com- 
plication, and  has  been  so  dealt  with  and  so  considered 
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RowLEr 

Adams: 
et  i  contra. 
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Adams: 
■et  k  contra. 


throughout  the  whole  of  this  long  litigation.    But^     q 
Lordsi  upon  the  whole  I  see  no  reason  to  join  in     ^ 
proposition  for  reversing  the  judgment  of  the  CXomt 
below  and  the  orders  of  the  Master  of  the  Rolls,  affipnK^ 
in  some  respects  by  the  order  upon  the  re-hearing  fe. 
fore  the  Lord  Chancellor ;  and  I  have  the  less  uecestitf 
to  enter  at  any  length  into  the  case  after  the  very  eii- 
borate  statement  of  opinion,  with  reasons  entering  into 
every  part  of  the  case,  both  in  point  of  fact  and  is 
point  of  law,  which  has  been  read  by  my  noble  and 
learned  friend,  from  the  Lord  Chancellor.    I  had  some 
doubts  originally  about  the  liability  of  the  execoton; 
but  I  have  now  come  to  the  opinion  that  the  Court 
below  was  right,  and,  therefore,  I  shall  move  your 
Lordships  that  the  orders  appealed  from  be  affirmed 
with  costs. 

Lord  Campbell : 
My  Lords,  the  difficulty  in  this  case  is  to  get  at  the 
facts.  When  they  are  ascertained  I  think  the  case  will 
be  found  to  be  without  difficulty.  The  facts  have  been 
stated  in  the  most  luminous  manner  in  the  elaborate 
judgment  of  the  Lord  Chancellor,  which  my  noble  and 
learned  friend  has  read,  and  after  that  there  is  not  tbe 
smallest  difficulty  in  concurring  in  the  motion  which 
has  been  made  to  affirm  the  decree  and  order. 

Mr.  Titrner. — Will  your  Lordships  pardon  nic  for 
mentioning  that  there  was  a  third  appeal,  which  wan 
considered  as  standing  on  the  same  footing  as  tbe  appeal 
of  the  legatees.  I  understand  the  Lord  Chancellor's 
judgment,  which  the  noble  and  learned  Lord  has  been 
kind  enough  to  read,  to  dispose  at  the  same  time  of  that 
third  appeal. 

Lord^rot^Aam. — We  understand  so;  LordCoitenham 
certainly  understood  so,  and  it  must  be  so  considered. 
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Lord  Langdale. — ^There  was  no  separate  argument 
upon  it :  it  was  considered  at  the  time  to  depend  upon 
that  which  is  now  specifically  disposed  of. 

hord  Brougham. — There  is  no  doubt  about  it;  we 
will  have  that  taken  care  of  in  the  judgment. 

The  Orders  complained  of  in  the  first  appeal,  of  Matf 
1839,  jiugust  1841,  and  April  lSi5,  were  then  af- 
firmed, with  costs. 

The-cross  appeal  of  the  executors  against  the  order 
of  1845,  anil  William  Wyatl's  appeal,  were  also  dis- 
missed, with  costs. 


1849. 

Rowley 
Adams : 

et  i  contra. 


The  following  is  a  note  of  the  judgment  in  IVard  v. 
Ward  Bind  Wardy.AlsageVy  referred  to  ante,  pp.  760, 762. 
It  is  taken  from  a  copy  of  a  short  hand-writer's  notes, 
with  which  Mr.  Gregson,  solicitor  in  the  causes,  has 
favoured  the  reporters.  The  facts  are  fully  stated  in 
the  judgment. 

The  Lord  Chancellor  (Lord  Lyndhurst). — This  is  a  dis- 
tressing case :  I  have  never  adverted  to  it  without  feelings  of 
pain  and  anxiety. 

The  outline  of  the  case,  so  far  as  it  is  necessary  for  the 
purpose  of  raising  and  understanding  the  particular  objections 
and  questions  that  have  been  argued  at  the  bar,  may  be  stated 
in  a  few  words : 

George  Ward,  a  merchant  in  London,  formed,  in  the  year 
1810,  a  partnership  with  George  Henry  Ward  and  William 
Wardf  his  sons,  and  with  a  Mr.  Thompson,  who  had  been  for- 
merly his  clerk.  The  partnership  was  formed  for  a  period  of 
seven  years  and  a  half,  commencing  in  July  1810 :  it  was  dis- 
solved at  the  expiration  of  seven  years,  namely,  in  July  1817 ; 
and  in  the  month  of  November  in  that  year,  George  Ward  exe- 
cuted a  deed,  by  which  he  conveyed  his  share  of  the  profits  to 


1843. 
April  26, 

Waeo' 

V. 

Ward. 


Ward. 
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1843.         troBtces,  in  trust,  among  other  things,  for  the  child 

•w^jy         William  Ward.    The  profits  at  that    time  were   not 

tained  ;  nor  in  fact  until  five  years  afterwards — I  think 

year  1823.    The  account  was  then  made  up  by  one  < 

partners,  Mr.  Thompson,  who  was  an  experienced  accoo 

and  had  been  long  engaged  in  business ;  and  it  stati 

profits  of  the  concern  at  about  90,000/.,  exclusive  of  bi 

doublful  debts,  and  exclusive  also  of  a  sum  of  about  IC 

London  Bock  Stock.     After  this  account  was  made  np, 

submitted  to  the  partners,  it  was  acquiesced  in,  and  tl 

was  divided  into  four  parts,  about  23,000/.  to  each. 

was  exclusive  of  the  London  Dock  Stock,  which  -amouD 

between  2000/.  and  3000/.,  for  each  partner :  it  was  can 

their  separate   accounts,  and  the  money  was  paid  o 

shares  to  the  different  parties,  with  the  exception,  ho' 

of  the  share  of  George  Ward — which,  as  I  have  already 

had  been  invested  in  trustees  for  the   benefit,  among 

persons,    of  the  children   of   William    Ward.     Mr.    ( 

Ward  lived  for  several  years  afterwards  ;  he  died  in 

During  the  whole  of  that  interval  his  share   of  the  ] 

remained  in  the  hands  of  William  Ward  and  Henry  , 

Ward,  and  afterwards  of  William  Ward,  who  succeeded 

business  of  the  partnership.     Notliing  was  done  with  r 

to  the  trust  funds,  with  an  exception  to  which  I  shall  hei 

advert.     Upon  George  Ward^s  death  the  funds  still  com 

in  the  partnership,  and  they  remained  there  until  1836. 

the  exception  of  a  sum  of  between  4,000/.  and  5,000/., 

was  drawn  out  and  realized  ;  and  in  that  year  William 

became  a  bankrupt,  and  a  very  considerable  loss  ens 

the  trust  fund. 

Two  bills  in  Chancery  were  filed;  the  first,  by 
Henry  Ward,  for  the  purpose  of  being  freed  from  the 
and  of  obtaining  a  declaration  that  he  was  not  liable 
deficiency  created  in  the  manner  I  have  stated.  A  en 
was  filed  on  behalf  of  the  chilren  of  JVilliam  IVard,  for 
benefit  ultimately  these  profits  had  been  conveyed,  im 
neglect  and  misconduct  to  the  trustee,  calling  on  1 
account  and  make  up  the  deficiency.  This  is  the  onl 
the  case,  and  what   I  have  stated  is  sufficient  for  the  i 
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«f  raising  the  pardcolar  questions  to  which  I  shall  now  in  1843. 

succession  advert.  Ward 

The  first  question  regards  the  profits.     I  have  stated  that  v. 

the  profits  of  the  partnership  were  ascertained  in  1823,  when 
the  account  was  made  up  to  the  end  of  the  partnership 
Those  profits  were  stated  at  the  sum  which  I  have  mentioned. 
After  they  had  been  ascertained  by  Mr.  Thompson,  the  scheme 
of  the  profits  and  the  statement  of  the  accounts  were  sub* 
mitted  to  the  consideration  of  all  the  partners.     They  ac« 
qniesced  in  the  arrangement ;  the  profits  were  divided  accord- 
ing to  that  scheme  ;  the  fourth  share  was  carried  over  in  the 
partnership  books  to  the  account  of  each  partner ;  and  the 
account,  as  1  have  already  stated,  of  George  Ward^s  profits 
was  carried  to  an   account,  entitled  "  the  trust  account  of 
George  Henry  Ward  and  John  Ay  ton."     Sometime  afterwards 
some  of  the  outstanding  debts  were  collected,  those  which 
had  been  considered  as  doubtful,  debts.     They  were  divided 
among  the  several  partners.    Some  liabilities  were  ascertained, 
and  they  were  charged  on  the  several  partners  in  equal  pro- 
portions.    Every  thing  was  considered  as  settled  with  respect 
to  the  partnership,  and  there  can  be  no  doubt  that,  as  between 
the  partners  themselves  that  settlement  would  be  a  binding  and 
final  settlement.     But  then  a  question  of  this  kind  has  been 
agitated : — It  has  been  stated,  and  was  argued  that  George 
Ward  had  employed  the  partnership  funds  for  his  own  par- 
ticular purposes;  that  he  had  laid  out  those  partnership 
funds  in  government  loans  and  contracts,  and  other  specula- 
tions ;  and  that  very  large  profits  had  arisen  from  that  employ- 
ment of  the  partnership  funds  and  assets  ;  that  that  therefore 
was  to  be  considered  as  a  partnership  concern,  and  that  the 
partners  were  entitled  to  share  in  the  profits. 

First  of  all,  I  shall  advert  to  the  terms  of  the'partnership 
deed.  It  was  previded  that  none  of  the  partners  should  en- 
gage in  any  business  except  that  which  was  the  subject  of  the 
partnership,  with  the  single  exception  of  George  Ward ;  he 
was  expressly  excepted  from  that  stipulation  ;  he  was  allowed 
to  do  what  he  had  been  accustomed  to  do,  namely,  to  engage 
in  Government  loans  and  contracts,  and  any  other  specula- 
tion he  might  deem  profitable.     He  had  a  separate  account  in 
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l&4d*         the  partnership  books,  unconnected  with  the  partiienhip;  tliMi 
JJJT^  accoant  was  managed  by  Mr.  Thompson,  the  partner  who 

V,  been  formerly  his  clerk.     The  profits  of  this  concern 

^^"^'  carried  to  that  account,  and  were  not  mixed  up  with  the  pit^*^ 
nership  funds  or  the  partnership  transactions ;  it  was  hp10^ 
entirely  as  a  separate  account.  All  this  was  known  to  aflt^^* 
partners ;  no  complaint  was  made  except  in  one  partienl^^ 
instance.  It  was  never  supposed  by  the  partners  that  U^*^ 
was  a  partnership  account.  So  it  continued  during  tS^^ 
whole  duration  of  the  partnership;  five  years  afkomrar^^ 
elapsed  before  the  account  was  settled.  No  claim  was  mad  ' 
nor  was  it  considered,  during  that  period,  that  it  formed 

part  of  the  partnership  concern.     It  is  true  that,  at  one  tim 

WilUam  Ward  wrote  a  letter  to  George  Weard,  making 


general  complaints  as  to  the  application  of  the  funds  of 
partnership-    To  that  letter  George  Ward  returned  an 
in  which  William  acquiesced.     No  other  complaint  was 
made.    On  the  settlement  of  the  Accounts,  which  took 
in  1823.  nothing  of  this  private  account  of  George  Ward 
introduced  into  that  settlement.    The  scheme  of  settlem^^iii 
was  submitted  to  the  partners — was  acquiesced  in  by  theasa; 
no  claim  was  made  during  the  lifetime  of  George  Ward,   ct 
any  complaint  made  in  respect  of  this  account  as  betweei 
these  parties ;  therefore  this  settlement  must  be  coosiderotf 
as  absolutely  final. 

But  then  it  is  said,  and  said  justly,  that,  previously  to  thk 
settlement  of  the  profits,  there  had  been  an  assignment  of  the 
profits  to  trustees  for  the  benefit  of  those  infants ;  that  they 
were  not  parties  to  that  settlement,  and  they  cannot  be  eon* 
sidered  as  absolutely  bound  by  it ;  they  have  a  right  (it  ii 
said)  to  an  inquiry,  and  if  I  thought  there  was  any  doabt 
whatever  with  respect  to  this  part  of  the  case,  I  shoold  tMj 
they  were  entitled ;  but  I  am  satisfied  that  no  doubt  whaterer 
exists  with  respect  to  it.  The  settlement  was  formed  on  s 
right  principle ;  the  infants  were  not  directly  represented  in 
that  settlement  of  the  account,  but  parties  who  had  preciiely 
the  same  interest,  namely,  the  other  partners  in  the  concern, 
were  there.  They  knew  the  transaction  ;  they  were  familitr 
with  every  part  of  it ;  it  was  their  interest  to  increase  their 
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Bhare  of  the  partnership  profits ;  they  never  insiBted  that  they         1843. 
were  entitled  to  share  in  this  particular  fund;  and  I  am        wT^u 
therefore  perfectly  satisfied  that  the  settlement  was  made  on  r. 

a  right  basis,  and  that  there  is  no  ground  whatever  for  open-  Ward. 
ing  that  account ;  and  therefore,  though  the  infants  were  not 
represented  at  the  time,  I  think  there  is  not  the  slightest 
chance,  if  I  was  to  direct  any  inquiry,  that  the  account 
would  be  varied ;  and  after  a  lapse  of  twenty  years  since  the 
settlement  of  this  account,  I  think  I  should  not  exercise  a 
sound  discretion  if  I  were  to  direct  the  Master  to  make  any 
inquiries  with  respect  to  it.  And  it  is  always  to  be  recol- 
lected that  George  Ward  had  a  control  over  this  fund ;  he 
might  at  any  moment  have  appropriated  it  in  any  way 
he  thought  proper.  He  considered  the  sum  that  was  the 
subject  of  the  trust  was  the  ascertained  amount  of  the  Amds 
of  the  partnership ;  he  acted  on  that  during  his  life,  as  will 
presently  appear,  when  I  come  to  advert  to  other  parts  of  the 
case.  Up  to  the  period  of  his  death,  he  considered  this  as  the 
subject  of  the  trust,  and  that  would  be  an  additional  reason 
to  induce  me  to  say  no  account  ought  to  be  directed,  because 
the  person  creating  the  trust,  and  having  during  the  whole  of 
his  life  an  absolute  control  over  it  up  to  the  period  of  his 
death,  considered  that  was  the  subject  of  the  trust.  Under 
these  circumstances,  I  think  I  should  do  extremely  wrong  if 
I  were  to  direct  an  inquiry  to  be  made  with  respect  to  what 
were  the  profits  of  that  concern. 

The  next  question  is  a  question  with  respect  to  the  interest. 
The  settlement  was  of  this  nature :  the  profits  were  settled 
to  the  use,  as  far  as  relates  to  the  interest,  of  George  Ward 
for  his  Ufe,  after  his  death  to  the  use  of  WUlkm  Ward  for 
his  life ;  and  afterwards  for  the  benefit  of  the  children.  This 
fund  remained  in  the  hands  of  William  Ward  and  Henry 
Baine9  Ward,  and  afterwards  in  the  hands  of  William  Ward 
alone ;  interest  accrued  on  it,  and  the  question  is,  to  whom 
that  interest  belongs;  whether  it  belongs  to  the  personal 
representative  of  George  Ward,  or  forms  part  of  the  trust  fund. 
Prima  facie,  it  would  belong  to  the  personal  representative  of 
George  Ward ;  but  in  this  case  wc  have  to  consider  what  was 
done  with  this  fund,  and  what  Avere  the  proceedings  with 
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1843.         regard  to  it.     It  was  entered  as  a  tmat  fand  in  the  partik^^S'' 
Ward        *^P  books  ;   every  year  the  interest  was  added  to  the  pi-*^" 
0.  cipal,  and  annual  rests  were  made,  and  interest  calculated   ^^ 

Warb.       ^jjg  aggregate  amount.    The  interest  therefore  was  entered       ^ 
the  books  with  the  knowledge — and,  as  it  appears^  by  the  ^c^* 
rection  of  George  Ward — under  the  head  of  the  trust  fm^  ^» 
and  made  up  in  the  way  I  have  stated,  forming  a  part  of  t. 
trust' fund.     If  I  were  to  look  at  that  account  alone  theiefoi 
I  should  come  to  the  conclusion  that  it  was  the  intention        of 
George  Ward  that  the  interest  should  be  added  to  the  prin^B- 
pal,  and  that  the  whole  should  form  a  part  of  the  trust  fui^B^d. 
This  was  done  during  the  life  of  George  Ward  for  a  period       of 
twelve  years  without  any  exception,  he  himself  giving 
tions  as  to  the  amount  of  the  interest,  which  at  first 
per  cent,  and  afterwards  was  increased  to  5  per  cent.    ^^«it 
the  case  does  not  rest  here,  because  there  is  a  distinct  rec^p^- 
nition  on  the  part  of  George  Ward  that  the  aggregate  fcs^xd 
was  the  trust  fund.   I  aUude  to  the  letter  of  the  8th  of  Mmwxk 
1828,  written  by  George  Wardijo  WUiiam  Wardrnthr^fe- 
rence  to  the  complaints  to  which  I  have  before  adverted.     He 
there  states  that  the  principal  and  interest  amount  to  29,000/.' 
and  if  you  look  at  the  accounts  you  will  find  they  did  amoiut 
to  that  sum  at  that  time ;  but  those  29,000/.,  the  principal.asd 
the  interest  by  name,  he  says,  form  partjof  the  trust  fund,  $nd 
are  to  go  to  his  children.      He  says,  *' I  have  the  power  of 
revocation,  but  I  never  intend  to  exercise  it."    He  therefore  re- 
cognised this  sum  as  a  part  of  the  trust  fund.  Taking  the  whole 
of  this  case  therefore  together,  the  manner  inj  which  the 
account  was  made  up,  the  title  of  the  account,  the  succesiiYe 
additions  of  interest  to  the  principal,  and  going  on  for  a  period 
of  twelve  years  during  the  life-time  of  George  Ward,  and  ulti- 
mately the  aggregate  sum  being  recognised  as  a  part  of  the 
trust  fund  by  the  letter  to  which  I  have  adverted,  satisfy  nie 
that  although,  prima  facie,  this  interest  would  go  to  the  per- 
sonal representative  of  George  Ward,  he  intended  it  to  form  i 
part  of  the  trust  fund,  and  that  in  fact  it  does  form  a  part  of 
that  fund.     I  am  of  opinion  therefore  that  this  is  to  be  con- 
sidered the  sum— whatever  it  is, — ^is  to  be  considered  M  the 
aggregate  fund  belonging  to  this  trust. 
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The  next  question  relates  to  the  London  Dock  Stock  -,  there  1843. 
was  about  3,200/.,  which  was  the  share  of  George  IVard^s  .,*r^ 
profits  of  the  London  Dock  Stock.     Now,  besides  the  trust  r. 

deed  of  1817,  there  was  another  trust  deed,  which  was  a  con-  "Ard. 
tinnation  or  substitution  of  former  trust  deeds,  by  which 
George  Ward  disposed  of  a  very  large  property  among  his 
children.  In  the  year  1828  the  last  of  those  deeds  was  exe- 
cuted, and  then  the  fand  was  made  up,  and  among  the  other 
items  constituting  it  was  a  sum  of  40,000/.  London  Dock 
Stock,  and  as  a  part  of  that  40,000/.  the  2,300/.  London  Dock 
Stock  standing  in  the  name  of  George  Ward,  and  which 
formed  a  part  of  the  partnership  profits.  The  share  of  the 
partnership  profits  that  had  been  allotted  to  George  Ward,  that 
2,300/.  London  Dock  Stock,  was  transferred  to  the  trustees 
under  the  deed  of  1828.  Now,  it  is  certain,  with  respect  to 
the  identity  of  that  sum,  and  that  he  intended  to  convey  that 
London  Dock  Stock  to  the  new  trustees,  for  other  uses  and  for 
other  purposes.  He  having  the  power  of  revoking  any  part 
of  the  former  trust,  that  would  constitute,  pro  tanto,  a  revoca- 
tion of  the  trust,  and  would  transfer  to  the  new  trustees,  for 
the  benefit  of  these  children,  that  stock,  which  formed  origi- 
nally a  part  of  his  share  of  the  profits.  It  is  said  that  this 
was  a  mistake  ;  that  he  was  not  aware  that  the  London  Dock 
Stock,  which  he  so  transferred,  formed  a  part  of  the  partner- 
ship profits,  or  that  he  had  forgotten  it :  but  there  is  no  evi- 
deuce  whatever^  to  show  that  it  was  a  mistake ;  there  is 
nothing  in  any  part  of  the  proceedings  to  lead  me  to  that 
conclusion.  He  was  a  man  of  business  ;  very  well  acquainted 
with  his  own  concerns  apparently ;  very  acute ;  understand- 
ing  all  transactions  of  this  kind;  and  I  cannot  assume,  there- 
fore, that  thid  was  done  under  a  mistake ;  and  in  the  letter  to 
which  I  have  before  adverted,  written  in  March  in  the  same 
year,  he  seems  to  have  contemplated  the  transfer  of  the 
London  Dock  Stock  from  the  original  trust  to  the  new  trust, 
because  he  states  at  that  time  what  the  trust  fund  consisted 
of,  and  he  confines  the  trust  fund  merely  to  the  principal  and 
the  interest  of  the  money.  It  seems,  therefore,  that  he  con- 
templated at  that  time  the  transfer  which  took  place  a  few 
months  afterwards  in  the  same  year.     I  think,  therefore,  I 
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am  bound  to  say  that  the  Lojubit  Dock  Stock,  unda 
circamstancesy  was  taken  from  the  profits  under  the 
tion  of  the  power  of  reyocation,  for  it  was  done  by ; 
regularly  executed,  in  execution  of  that  power  of  ren 
which  he  reaenred  to  himself  when  he  originally  create 
trust.  There  may  be  possibly  some  donbt  as  to  the  u 
of  that  fund,  whether  it  was  really  the  same  that  was  foi 
assigned  as  George  Ward*s  share  of  the  profits.  As  £ 
can  collect  from  the  proceedings,  I  am  satisfied  with  i 
to  the  identity ;  but  if  the  parties  consider  that  it  is  doi 
and  that  it  ought  to  be  made  a  matter  of  inquiry,  so  I 
inquiry  may  extend. 

I  have  disposed,  therefore,  of  the  question  as  to  the  p 
and  of  the  question  as  to  the  interest,  and  of  the  quest! 
to  this  appropriation  of  the  ijmdon  Dock  Stock. 

fa)  The  remaining  question  is  the  question  of  Hal 
which,  after  all,  is  the  main  and  principal  question  in 
cause.  The  question,  as  I  apprehend,  is  this  :  did  George  1 
Ward  exercise  a  sound  discretion  in  the  management  o 
trust  ?  Was  he  able  reasonably  to  do  more  than  he  effe 
If  he  was  not,  he  is  entitled  to  be  indemnified. 

The  charges  against  him  are,  first,  that  this  trust 
created  in  the  year  1817 ;  that  he  did  nothing  in  the 
during  the  lifetime  of  George  Ward,  a  period  of  nearly  t 
years,  and  that  he  did  not  commence  acting  in  the  trui 
the  purpose  of  endeavouring  to  get  in  the  trust  money  a 
realize  it  until  after  the  death  of  George  Ward,  and  that 
then  he  neglected  his  duty  in  the  manner  in  which  h 
tempted  to  carry  that  into  effect.  Now,  there  is  nol 
evidence,  as  it  appears  to  me,  leading  to  the  condusioE 
he  knew  anything  as  to  the  particulars  of  this  trust  d 
the  lifetime  of  George  Ward.  He  swears  positiyely,  i 
answer  that  he  did  not  know  of  it ;  he  knew  there  was  a  tr 
some  kind,  but  what  was  the  nature  of  it, — to  what  it  exU 
— when  it  was  to  commence, — when  he  was  to  act  undei 
trust,—  of  all  those  particulars  he  was  entirely  ignorant  •  a 
says  it  was  not  until  after  the  death  of  George  Ward,  wh 

{a)  The  judgment,  from  this  paragraph  to  the  end,  was  read 
argument  for  the  appellants  in  RowUif  ?.  Adams, 
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found  the  trust  deed  tied  up  with  the  will,  that  he  was  aware         1843. 

of  the  nature  of  the  trust,  and  that  he  had  never  accepted  the        \v2rd 

trust,  and  there  is  no  evidence  to  the  contrary.  v. 

Warr 

I  am  of  opinion,  therefore,  that  it  is  perfectly  dear  on  the 
case  as  it  stands  before  me  on  the  evidence,  and  upon  the 
papers  in  their  present  shape,  that  there  is  nothing  whatever 
to  charge  Georgt  Henry  Ward  with  any  neglect  of  duty  pre- 
viously to  the  death  of  his  father. 

The  question  then  is,  what  took  place  after  the  death  of  his 
father  ;  and  the  first  charge  against  him  is  of  this  nature,  that 
he  was  very  active  in  realizing  that  part  of  the  property  in 
which  he  himself  was  personally  interested ;  he  had  a  con- 
siderable interest  in  the  residue,  and  was  desirous  therefore 
of  getting  in  the  assets.  Now  I  think,  when  you  look  at  the 
case,  there  is  no  just  foundation  for  that  charge.  I  think  he 
did  what  every  reasonable  man  would  have  done  under  such 
circumstances.  There  was  a  balance  of  about  19,000/.  due 
on  the  cash  account,  or  the  account  current  of  William  Ward, 
or  the  firm  of  William  Ward,  to  George  Ward,  at  the  time  of 
his  death.  What  was  the  nature  of  that  account  ?  It  was  an 
account  that  was  kept  by  George  Ward  for  the  purpose  of 
drawing  for  his  immediate  personal  necessities ;  a  species  of 
ready  money  account.    He  kept  no  banker;  the  house  of 

0 

Ward  and  Company  were  his  only  bankers.  It  was  the  only 
available  fund  therefore  for  the  purpose  of  supplying  immediate 
wants ;  and  what  was  done  after  the  death  of  George  Ward  ? 
That  fund,  which  consisted  of  19,000/.  was  reduced  by  3,500/. 
in  payment  of  drafts,  which  had  been  drawn  previously  to  his 
death,  and  which  William  paid  without  any  consultation  with 
the  executors.  The  fund,  therefore,  was  reduced  at  once  to 
the  sum  of  15,500/.;  the  only  sum  that  was  drawn  out  at 
that  time  was  a  sum  of  between  2,000/.  and  3,000/.  It  was 
the  only  fund  that  the  executors  could  apply  to,  in  the  nrst 
instance,  for  the  purpose  of  paying  those  charges  which  it 
was  their  duty  immediately  to  defray.  There  were  the 
funeral  expenses,  tradesmen's  bills,  and  legacies  to  the  daugh- 
ters of  200/.  each,  which  they  were  required  to  pay  imme- 
diately, and  he  drew  out  for  those  purposes,  and  applied  to 
those  purposes  a  sum  of  between  2000/.  and  3000/.  The 
fund  was  then  reduced  to  8,000/.,  and  subsequently,  by  a 
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1843.         claim  made  against  it,  it  was  redaced  to  3,600/.,  and  uLC^- 
Jp^         matelj  these  3,600/.  were  drawn  out  by  instalments  in  two 

9.  three  distinct  payments.     I  think  all  this  was  then 

Ward.        course  of  proceeding ;  the  course  that  every  man  would  p 

sue ;  the  ordinary  course  of  business.  There  was  no 

impatience  or  particular  anxiety  to  realize  this  fund  or 

possession  of  it.     I  think  George  Henry  Ward,  in  this  part 

the  transaction,  acted  with  perfect  accuracy  and  fairness. 

Now,  the  next  question  is,  was  there  improper  negl 

Was  there  neglect  in  realizing  the  trust  fund  ?     It  is  to 

remembered  that  George  Ward,  the  creator  of  the  fund,  ^Saic 

creator  of  the  trust,  allowed  it  to  remain  in  the  hands    of 

William   Ward  and  Henry  Baines  Ward,  forming  a  part      «>£ 

their  capital  for  a  period  of  twelve  years,  during  the  whole;,  of 

his  life.     It  was  his  intention  at  that  time  certainly  thafc     x^ 

should  continue  a  part  of  the  capital ;  he  considered  it 

sary.  for  the  welfare  of  that  concern,  and  that  is  shown  by 

letter  I  have  before  referred  to — the  letter  of  March  ISi 

which  he  wrote  to  William  Ward,  in  which  he  stated  that  b 

hoped  that  the  trustees  would  be  forbearing  in  the  exercise 

their  duty;  but  at  the  same  time  reminded  him  that  it  wouIcM 

be  a  debt  on  his  death,  that  it  must  be  realized, — ^placed  in    ^ 

situation  and  state  of  security.     Under  these  circumstanceris 

George  Henry   Hard  acted.     A  correspondence  began  vei 

soon  (and  a  very  painful  correspondence  it  was)  between  hi 

and  his  brother.     I  have  read  the  evidence  of  Mr.  Justic?^ 

Patteson,  the  evidence  of  ]Mr.  Burfoot,  and  the  evidence 

Mr.  Saunders ;  and  they  all  satisfy  me  of  one  thing,  tbat 

would  have  been  impossible  to  have  drawn  out  and  realiie<»- 

the  whole  of  this  fund  without  creating  the  immediate  banlt^ 

ruptcy  of  William   Ward.     It  clearly,  therefore,  was  not  hi* 

du^jr  to  do  that,  because  by  doing  that  he  would  have  ruine" 

William  Ward,  who  was  one  of  the  objects  of  the  trust,  ana 

would  have  ruined  and  done  great  injury  to  William  WerJ*^ 

children,  who  were  also  objects  of  the  trust.     No  man  can 

say  he  did  not  exercise  a  sound  discretion  in  not  attempting 

to  draw  out  the  whol^  of  the  fund,  when  drawing  it  out,  or 

attempting  to  draw  it  out,  would  have  been  attended  fiw 

consequences  such  as  I  have  stated. 


\ 
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The  question  therefore  resolves  itself  into  this  :  Could  more         1S43. 
have  been  obtained  than  he  did  obtain  ?    He  persuaded  fVil'        War 
limH  Ward  to  agree  to  pay  the  money  by  instalments  of  3000/.  r. 

every  year.  He  tried  to  accomplish  that ;  an  agreement  was  Ward. 
intered  into ;  IVilliam  Ward  could  not  make  good  the  pay- 
ment. In  consequence  of  this,  at  the  earnest  instance,  I  think, 
of  Mr.  Justice  Patteson,  a  new  arrangement  was  come  to, 
and  he  agreed  to  pay  the  interest  of  the  fund,  which  was  to 
accumulate  for  the  purpose  of  realizing  the  whole  amount  for 
the  benefit  of  the  children.  He  made  one  or  two  payments  ; 
he  could  not  continue  those  payments ;  it  became  necessary 
for  George  Henry  Ward  to  bring  an  action  on  the  covenant. 
He  obtained  a  verdict,  and  judgment,  and  shortly  after  that 
judgment  was  obtained,  what  was  the  result  ?  Within  a  few 
months  a  fiat  in  bankruptcy  was  issued  against  him.  I  think, 
therefore,  when  I  consider  all  these  circumstances,  and  advert 
to  the  correspondence — the  correspondence  and  to  all  the  cir- 
cumstances of  the  transaction — I  think  tliat  George  Henry 
Ward  did  all  that  he  reasonbly  could  do  :  that  he  could  not 
have  obtained  more. 

But  still,  this  being  a  case  in  which  infants  are  concerned, 
it  is  the  duty  of  the  Court  to  watch  with  special  care  over  the 
interest  of  infants.  A  bill  has  been  filed  and  a  cross-bill,  and 
therefore  the  facilities  of  investigation  in  this  Court  by  this 
double  mode  of  proceeding  have  been  greatly  increased  ;  but 
still  I  must  say,  after  all  the  attention  I  have  paid  to  this 
subject,  the  mode  of  investigation  is  imperfect,  it  is  unsatis- 
factory ;  and  I  think  I  must,  however  reluctanly,  direct  an  in- 
quiry as  to  this  part  of  the  case  ;  I  think  I  should  not  do  my 
duty  to  the  infants,  notwithstanding  the  feeling  I  have  ad- 
verted to,  if  1  did  not  direct  an  inquiry. 

Therefore  the  substance  of  what  1  wish  to  state  is  this,  that 
with  respect  to  the  London  Dock  Stock,  if  the  identity  of  the 
fund  is  disputed,  and  nothing  further,  that  may  be  made  the 
subject  of  inquiry.  I  do  not  think  there  is  any  reasonable 
doubt  about  it  myself,  but  I  am  not  thoroughly  convinced ; 
and  with  respect  to  this  last  part  of  the  case,  there  must  be  an 
inquiry  whether  the  money  has  been  lost  from  the  wilful  neg- 
lect and  default  of  the  trustee,  or  an  inquiry  to  that  effect ; 
the  precipe  terms  at  this  moment  I  do  not  decide. 
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It  is  considered  that  the  question  with  respect  to  the  inl 
is  settled ;  that  the  question  with  respect  to  the  amount  o^, 
the  profits  is  settled ;  and  that  the  question  with  respect  tc^^ 
the  London  Dock  Stock  is  settled^  with  the  simple  exception 
which  I  have  stated. 

I  do  not  direct  the  inquiry  unless  the  parties  wish  it ; 
will  he  attended  with  great  expense.     It  is  for  them  to 
whether  they  will  take  it.    My  impression  is  strong  as 
what  will  he  the  result  of  the  inquiry,  and  I  have  stated  it 


Mr.  Bethtll,  of  counsel  for  the  infants,  said  he  felt  it  to 
his  duty  to  them  to  take  the  inquiry.     He  had  no  discreti* 


The  Solicitor  General  and  Mr.  Jhimer  for  defendants,  i 
it  was  in  the  discretion  of  his  Lordship  whether  he  would 
rect  further  inquiry  or  not. 


The  Lord  Chancellor. — I  have  looked  at  the  different  poinCiAi 
and  have  said  that  although  my  conclusions  are  so  and  mo, 
more  light  may  he  thrown  on  the  question  in  a  variety  c»f 
ways.     It  is  almost  universally  the  rule,  especially  wheze  in* 
fants  are  concerned,  to  direct  further  inquiry. 

Mr.  Turner  said,  he  helieved  that  the  assignees,  for  wham 
he  appeared,  ought  still  to  be  kept  before  the  Court.  Ttic 
decree  of  his  Lordship  ought  to  contain  distinct  dedaratioDa  of 
the  three  points  which  his  Lordship  had  now  decided,  sad 
the  inquiry  to  be  directed  should  be  limited  to  the  ques- 
tion of  •'  wilful  default"  after  the  testator's  death. 


Tlic  Lord  Chancellor, — Certainly, 
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William  Smyth        -  -       Plaintiff  in  Error.  1849. 

July,  16,  17. 
Henry  Farran  Darley     -      Defendant  in  Error.        19,27. 

Wliere  certain  acts  of  a  Corporation  are  to  be  performed  at  a   Ccrjwration 

,  -,^.  1,,^      "Magistrate:* 

special  meeting  of  the  members  of  that  Corporation,  all  the  Election, 

persons  entitled  to  be  present  thereat  must  be  summoned.   Summons. 
if  they  arc  within  a  reasonable  summoning  distance, 

The  omission  to  summon  anyone  so  entitled,  renders  the  acts 
done  at  such  meeting,  in  his  absence,  invalid. 

A  finding  in  a  special  verdict  that  a  person  entitled  to  be  pre- 
sent at  a  special  meeting  of  a  corporate  body  vns  not  sum- 
moned, and  that  he  was  at  the  time  within  summoning  dis- 
tance, throws  on  the  party  supporting  the  validity  of  the 
acts  done  at  such  meeting  the  onus  of  shewing  a  sufiicient 
cause  for  hi£  not  being  summoned. 

The  election  of  treasurer  for  the  county  of  the  city  of  Dublin 
was  vested  by  the  -19  Geo.  III.,  c.  xx.  in  the  "board  of 
magistrates  of  the  county  of  the  said  city,"  and  was  directed 
to  take  place  at  the  Sessions  Court  of  the  city,  by  vote  of 
the  magistrates  there  present. 

Held,  that  the  Recorder  of  Dublin  was  a  member  of  that  board, 
and  ought  to  have  been  summoned  to  a  meeting  of  the 
magistrates  summoned  for  tliat  election,  and  that  the 
omission  to  summon  him  rendered  the  election  which  t:)ok 
place  in  his  absence  invalid. 

In  thi»casc  an  action  of  assumpsit  had  been  brought 
in  the  Court  of  Qucen^a  Bench  in  Dublin^  by  Smyth 
against  Darley,  to  recover  the  money  received  by  the 
latter  while  he  held  the  office  of  treasurer  of  the  county 
of  the  city  of  Dublin,  Smyth  alleged  that  Darley  never 
was  lawfully  elected  to  the  office ;  but  that  he,  Smyth, 
was  on  the  21st  of  February,  1839,  thereunto  lawfully 
elected  under  the  49  Geo.  III.,  c.  xx.,  (a),  and  that 

(a)  By  the  third  section  of  which  it  is  enacted  that  *'  when- 
ever the  treasurership  of  the  city  of  DMin  shall  be  vacant  by 
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1849.         Darley^s   possession   of  the   office  was  a  usurpaticrx^* 
Smttu        Most  of  the  facts  out  of  which  the  contention  betwc^^ii 
jj  ^'  these  parties  arose  were  set  forth  in  the  report  of  tl 

case  oiDarley  v.  The  Queen  (J).  For  the  purpose  ol 
discussion  on  the  present  vmX  of  error  it  is  not  nece-  ^  - 
sary  to  repeat  them  ;  but  the  following  facts^  found     ui 
the  special  verdict  settled  in  this  case^  are  materijz^. 
On  the  31st  of  January  1831^  Barley  obtained  a  rule  "IFot 
a  mandamus  to  the  lord  mayor  to  summon  a  meeting-    o/ 
the  magistrates  in  order  to  declare  him  (Darley)  iohsLve 
been  duly  elected  on  a  previous  day  to  the  office  of  trea- 
surer.   That  rule  was  not  made  absolute  till  the  12tli 
June,  1 839.   In  the  mean  time,  namely,  on  the  21st  Feb- 
ruary, 1839,  the  Lord  Mayor,  acting,  as  it  was  said^ 
on  the  advice  of  counsel,  treated  the  previous  election 
as  altogether  void,  and  convened  a  meeting  of  the  cit:>' 
magistrates  to  proceed  to  an  election  of  treasurer,  uod^^ 
the  provisons  of  the  49  Geo.  III.,  c.  xx.,  as  if  the  officr^ 
was  actually  vacant. 

Before  the  year  1838,  the  Police  Justices  of  tl».^ 
Dublin  district  had  voted  at  the  election  of  treasurer  ^ 
but  in  that  year  a  statute  had  been  passed  {1  Vict  —  ^ 

the  death,  resignation,  removal  or  dismission  of  the  preserv- 
er any  future  treasurer,  the  lord  mayor  of  the  said  city  fc^ 
the  time  being  shall,  within  twenty-one  days  after  such  t 
cancy,  convene  the  hoard  of  magistrates  of  the  county  of  t 
said  city  of  Dublin,  to  meet  at  the  Sessions  House  in  the  sai 
city,  between  the  hours  of  twelve  in  the  forenoon  and  two  i 
the  afternoon,  and  then  and  there,  by  the  majority  of  vole- 
of  nuch  magistrates  as  sliall  be  present,  shall  proceed  to  eler 
a  fit  and  sufficient  person  to  be  treasurer  of  the  said  city  (^ 
Dublin  ;  and  at  such  meeting  the  said  lord  mayor,  or  in  hi  -^ 
absence,  the  senior  magistrate  present,  shall  preside  as  chair ^^ 
man,  and  shall  take  the  votes  of  the  other  magistrates,  tn*  ^ 
shall  not  himself  give  his  vote  except  in  the  case  of  equality  o  ^ 
voices."  {b)   12C1.  &Fin.520. 
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c.  25)  entitled,  "  An  Act  to  make  more  efficient  provi-         1M9. 
sions  relating  to  the  Police  in  the  district  oi  Dublin        Smyth 
metropolis/^  by  which  the  jurisdiction  of  the  Police      d^rlkt. 
Justices,  known  as  Divisional  or  District  Justices  there, 
had  been  altered  and  limited,  so  that  their  jurisdiction 
no  longer  embraced  the  whole  of  the  county  of  the  city 
of  Dublin,  but  was  confined  to  a  portion  thereof.     By 
this  alteration  it  was  deemed  that  their  right  to  vote  at 
the  election  of  the  treasurer  was  lost,  and  they  were 
consequently  not  summoned  to  attend   the  meeting. 
No  summons  to  attend  the  meeting  of  the  21st  Feb- 
ruary 1839,  was  issued  to  either  of  the  SheriflFs,  or  to 
the  Recorder  of  the  Court,  though  all  were  within  sum- 
moning distance.     1  he  Sheriffs,  however,  attended,  and 
tendered  their  votes,  which  were  rejected.     The  Recor- 
der did  not  attend.     Only  fifteen  aldermen  out  of  the 
twenty-four  were  present.     Darley  caused  a  protest  to 
be  entered  against  this  meeting  for  illegality  in  several 
respects,  but  took  no  further  part  in  the  proceedings. 
Smyth  was  consequently  the  only  person  who  appeared 
as  a  candidate,  and  out  of  fifteen  aldermen  who  did 
^tend,  the  other  nine,  though  summoned,  being  absent, 
he  received  the  votes  of  fourteen.     The  mayor  there- 
upon declared  Smyth  duly  elected,  and  he  and  his  two 
sureties  immediately  afterwards  entered  into  recogni- 
zances as  directed  by  the  act,  49  Geo.  3,  c.  xx.,  and  he 
was  at  once  admitted  by  the  mayor  to  exercise  the  ofiice. 
On  the  22d  June  1839,  Darley^  in  obedience  to  the 
peremptory   mandamus^   issued   in   pursuance   of    the 
judgment  delivered  on  the  12th  of  that  month,  was 
admitted  to  the  possession  of  the  office,  Smyth  being 
present,  and  formally  protesting  against  his  admission, 
On  the  16th  of  November^  1839,  one  Robert  Khmhan 
obtained  leave  to   file  a  quo  trarrauto  against  him,  ojj 
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1849.        which  judgment  was  given  for  the  Crown  (a). 

Smtth       brought  that  judgment  by  writ  of  error  to  this 
^'  on  the  question  whether  such  an  office  was  by 

subject  of  a  qw)  warrantOy  and  the  judgment 
Court  below  on  that  question  was  affirmed  fbj ; 
suit  of  which  was  that  Darley  was  then  col 
ousted.  As  soon  as  that  judgment  of  affirmai 
been  pronounced^  this  action  was  commenced  t 
ver  the  amount  of  the  fees  and  salary  received  1 
ley  between  the  22nd  of  June  1839,  and  the 
upon  the  judgment  of  this  House  in  1845. 
obtained  a  verdict ;  the  facts  were  turned^  ai 
stated,  into  a  special  verdict,  on  which  Smyth  c 
judgment  in  the  Court  of  Queen's  Bench  in , 
Darley  brought  a  writ  of  error  in  the  Court  of 
quer  Chamber  there,  and,  by  a  majority  of  seven 
Judges,  a  reversal  of  that  judgment  was  pronoun 
Smyth  then  brought  the  present  writ  of  error. 

There  were  several  points  raised  for  aif;ui] 
the  special  verdict,  but  in  the  course  of  the  di8< 
the  Lords  intimated  a  wish  that  the  arguments 
be  confined  to  the  single  point  of  the  right  of 
corder  to  be  present  at  the  election  of  treasurer 

Mr.  Napier  and  Mr.  Fleming,  for  the  pla 
error : — 

The  question  in  this  case  chiefly  depends 
construction  to  be  put  on  the  words  to  be  foun 
third  section  of  the  49  Geo.  III.,  c.  xx.,  whicl 
ding  for  an  election  upon  a  vacancy  of  the 
treasurer  of  the  city,  declares  that  the  Lore 
sliiiU,  within  twenty-one  days  of  such  vacancj 
vene  the  board  of  magistrates  of  the  county  of 

(a^  3  Ir.  Law  Rep.  334.  (b)    12  CI.  &  I 

(c)  10  Ir.  Law  Rep.  Z76. 
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city  of  Dublin;^'  and  ^^  by  the  majority  of  the  votes  of         1849. 
such  magistrates  shall  proceed  to  elect/^     What  is  the        Smtth 
meaning  of  '^  the  board  of  magistrates  of  the  city  of      D^aJ^gY 
Dublin  f^^    Is  the  Recorder  of  Dublin  a  member  of  that 
board  ?     It  has  never  before  been  deemed  necessary  to 
summon  him.     In  practice^  therefore^  his  right  has  not 
been  admitted^  nor  even  claimed.    The  first  important 
act  to  be  referred  to  is  that  of  the  13  &  14  Geo.  III., 
c.   18    (Ir.),   which,   referring   to,   and   repealing   the 
33  Geo.  II.,  c.  13  (Ir.),  provides  for  the  regulation  of 
the  election  of  the  treasurer  of  a  county,  by  declaring 
that  he  is  to  be  elected  by  ^*  the  Justices.^^   The  county 
of  the  city  of  Dublin  is  expressly  included  in  this  act, 
and  the  form  of  the  oath  to  be  administered  to  a  voter, 
at  any  such  election,  gives  him  the  description,  ^'  a  Jus- 
tice.^'    Now  every  Magistrate  is  of  necessity  a  Justice 
of  the  Peace,  though  every  Justice  is  not  necessarily  a 
Magistrate.     Where  the  powers  of  a  Justice  are  exer- 
cised as  original  and  independent  powers,  the  person 
80  exercising  them  is  a  Magistrate,  and  if  he  belonged 
to  the  corporation  of  Dublin,  would  be  entitled  to  form 
one  of  its  ^'  Board  of  Magistrates.^'     The  aldermen  of 
Dublin  are  in  this  situation.     But  where  the  powers  of 
a  Justice  are  not  original,  but  are  dependent  on,  or 
subordinate  to,  some  other  office,  as  in  the  case  of  the 
Recorder,  he  is  not  a  Magistrate  within  the  meaning  of 
the  words  of  the  act.     It  is  not  the  high  rank  of  the 
officer  that  would  give  him  the  right  to  vote  at  the 
^^  board  of  magistrates''  of  the  county  of  the  city  of 
Dublin ;  for  there  is  no  doubt  that  the  Judges  of  the 
Court  of  Queen's  Bench  in  Dublin  are,  in  virtue  of 
their  high  office,  capable  of  acting  as  Justices  in  the 
city ;  but  their  authority  in  that  respect  being  depen- 
dent on,  or  subordinate  to,  that  of  their  office  of  Jus- 
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SMtTH 

Darlet. 


tice  of  the  Queen's  Bench^  they  would  have  no  rigl 
to  sit  at  the  ^^  board  of  magistrates'^  of  the  city.    Suc^^ 
a  right  must  be  inherent  in  the  office  itself^  and  ii««d| 
dependent  on  any  thing  else.     Baggies  Case  (d)  sheOTy 
the  existence  of  this  distinction ;    for  there  the  wrft 
was  to  restore  to  office  James  Bagg,  who  is  described 
in  the  writ  as  ^^  one  of  the  twelve  chief  burgesses^  or 
magistrates  of  the  borough  aforesaid  ;'^  that  is^  he  ms 
a  magistrate  of  the  borough^  in  virtue  of  being  one  of 
its  twelve  chief  burgesses.    The  office  itself  was  magis- 
terial.    The  act  of  Parliament  here  likewise  affords  its 
own  interpretation ;  for  the  second  section  recites  that^ 
persons  elected  aldermen  may  be  persons  in  trade,  and 
may  not  be  qualified  to  act  as  Justices,  but  it  autho- 
rises them  so  to  act,  and  it  expressly  calls  them  ^^ma- 
gistrates of  the  said  city.''     The  recorder  is  not  men* 
tioned  as  one  of  the  number,  and  the  constant  intention 
to  exclude  all  but  aldermen  is  shewn  by  the  non-iniro- 
mittant  clause  contained  in  the  charter  of  the  city,  bv 
which  no  Justices  appointed  by  the  Crown  are  allowed 
to  interfere  in  its  affairs.     The  33  Geo.  II.,  c.  16  (Ir.), 
known  by  the  name  of  Luca^  Act,  and  entitled,  '^An 
Act  to  regulate  the  Corporation  of  the  City  of  Dublin^ 
and   for    extending   the  powers   of    the   Magistrates 
thereof,"  was  passed  for  the  purpose  of  re-modelling 
the  corporation,  and  it  divides  the  corporation  into  two 
classes  of  municipal  officers,  of  which  one  consists  of 
the  Lord  Mayor  and  the  twenty-four  aldermen,  while 
the  sheriffs,  peers,  and   freemen  form  another  class; 
and  it  is  remarkable  that  in  no  one  of  the  acts  are  the 
mayor,  recorder  and  aldermen  grouped  into  one  class/if^* 

(d)  11  Co.  Rep.,  fol.  93  b  (p.  1 74,  Fraser's  Ed.) ;  i  RoIL 
Rep.  224,  S.  C. 

(e)  But  see  1  Geo.  .3,  c.  10  (Ir.),  passed  "  to  prevent  the 
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The  liberties  of  the  city  are  more  extensive  than  the  ,_^ 
county  of  the  city  itself.  The  aldermen  have  by  that  Smyth 
act  jurisdiction  over  the  whole ;  the  recorder  is  only  Darley. 
a  Justice  within  the  city,  and  not  for  the  liberties 
thereof;  for  his  name  is  omitted  from  the  18th  section^ 
which  describes  who  shall  be  the  Justices  of  the  Peace 
for  the  city  liberties.  From  the  time  of  that  act  to  the 
present,  the  recorder  has  never  in  fact  been  summoned 
as  a  magistrate.  The  phrase  "  board  of  magistrates^' 
must  mean  a  known  body  of  men,  having  equal  and 
identical  powers ;  the  recorder  is  the  ad\1ser  of  that 
body ;  he  is  therefore  not  one  of  the  board ;  he  is  not 
in  the  extent  of  his  jurisdiction  their  equal.  If  others 
besides  the  aldermen  were  admitted  to  vote,  then  the 
Judges,  and  not  only  the  Judges,  but  the  Queen's 
counsel  (for  they  are,  by  virtue  of  their  office.  Justices 
in  Dublin) f  and  all  the  constabulary  or  divisional  Jus- 
tices would,  on  principle,  have  the  same  right. 

[Lord  Brougham  suggested  that  Queen's  Counsel 
were  not  magistrates  by  virtue  of  being  created 
Queen's  Counsel,  but  that  they  merely  thereby  acquired 
a  title  to  act  though  they  should  possess  no  landed  qua- 
lification.] 

As  to  the  constabular}'^,  or  divisional  justices,  their 
right  has  been  expressly  disaffirmed,  and  yet  they  are 
quite  as  much  justices  exercising  authority  within  the 
city  of  Dublin  as  the  recorder  himself.  The  aldermen 
are  justices  for  districts  where  the  recorder  cannot  act. 

excessive  price  of  coals  in  Dublin,**  the  6th  section  of  which 
provides  that  "  the  Lord  Mayor,  recorder  and  board  of  alder- 
men of  the  said  city,  or  the  majority  of  them,  shall  make  such 
rules,"  as  to  the  usages  and  conduct  of  the  measures  of  coals, 
•*  as  the  Lord  Mayor,  recorder  and  board  of  aldermen^  or  the 
majority  of  them,  shall  think  proper." 
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2l&t  February  ]839y  though  he  was  not  summoned  to         ^^^^' 
attend  it,  is  perfectly  valid.  Smyth 

But  even  if  the  recorder  had  a  right  to  be  present,  the  Darlet. 
special  verdict  does  not  show  that  he  was  in  a  condition 
to  exercise  that  right ;  for  it  merely  finds  that  he  was 
^^ within  summons^'  on  the  day  of  the  election,  but  it 
does  not  find  that  he  could  have  been  summoned,  or 
that  he  was  not,  in  fact,  duly  summoned.  In  this 
respect,  therefore,  the  finding  is  defective. 

Sir  F.  Kelly  and  Mr.  Peacock,  for  the  defendant  in 
error :  — 

In  order  that  Smyth  may  recover  in  this  action,  he 
must  establish  the  proposition  that  he  was  duly  elected 
in  February  1839.  If  the  Recorder  was  entitled  to 
vote  at  that  election,  Smyth  must  shew  that  the  Recor- 
der, like  the  other  persons  entitled  to  vote,  was  duly 
summoned,  or  that  same  lawful  and  sufficient  cause  exis- 
ted for  not  summoning  him.  Unless  the  election  was  in 
all  respects  a  valid  election,  and  unless  Smyth  was  by  that 
election  completely  clothed  with  the  office  of  treasurer, 
he  cannot  be  allowed  to  allege  that  the  money  received 
by  Barley,  while  Barley  held  possession  of  the  office, 
was  money  received  to  his  use.  He  must  show,  not 
only  that  Barley  had  no  colour  of  right,  but  that  his 
own  right  was  perfectly  clear.  Now,  the  special  ver- 
dict, finding  that  no  other  persons  but  aldermen  were 
summoned,  excludes  such  an  argument ;  for  where  a 
deliberative  body  in  a  corporation  exists,  all  the  mem- 
bers of  it,  having  a  right  to  be  present,  must  be  sum- 
moned; Tlie  King  v.  The  Mayor  of  Shrewsbury  (a). 
And  in  The  King  v.  Hill  {b)  the  rule  is  thus  laid  down  by 

(a)  Cas.  Temp.  Hardw.  147;  S  C.  nom.,  Kynastony,  The 
Mayor  of  Shrmsbury,  Str.1051.         (A)  4  Baru.  &  Crcs.  426. 
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1849.        Mr.  Justice  Bay  ley.   "  'Where  the  election  of  burgess—^ 
Smyth        is  fixed,  either  by  charter  or  custom^  to  take  place  on        * 
Darlit.      specific  day,  there  it  is  the  duty  of  every  person  entitU^'^ 
to  vote  to  take  notice  that  there  is  to  be  an  election  o  "^^ 
that  day.     But  when  no  specific  day  is  fixed^  and  th^ 
election   may  take  place  at  a  meeting  holden  at  an^ 
time,  it  is  essential  that  notice  of  the  meeting  and  of 
the  business  to  be  transacted  there  should  be  given  to 
all  persons  resident  within  the  limits  of  the  borough, 
who  are  entitled  to  vote,  and  that  that  should  be  a  rea- 
sonable notice,  and  at  a  reasonable  time  before  the  elec- 
tion actually  takes  place/^     It  is  not  necessary  here  for 
Barley  to  show  that  the  recorder  might  have  been  sum- 
moned :  the  duty  to  summon  him  lies  on  Smythy  and 
Smyth  is  bound  to  shew  the  circumstances  which  excuse 
the  performance  of  that  duty. 

Lord  Campbell. — Their  Lordships   are  of  opinion, 
that  supposing  the  recorder  to  be  entitled  to  vote  as  a 
magistrate,  there  is  no  doubt  that  he  ought  to  have 
been  summoned,  if  he  was  within  a  reasonable  distance. 
Confine  yourself  therefore  to  the  point  of  his  right  to 
vote. 
Argument  for  the  defendant  in  error  resumed : — 
Then  conies  the  question — has  the  recorder  a  right 
to  be  present  and  vote  at  this  election  ?     Is  he  a  mem- 
ber of  the  "  board  of  magistrates,^'  within  the  terms  of 
the  act  of  Parliament,  49  Geo.  III.,  c.  xx.  ?     What 
was  the  state  of  the  law  before  that  act  ?     It  was,  that 
in  the  county  of  the  city  of  Dublin,  as  elsewhere,  all 
the  magistrates  or  justices  of  the  peace  had  a  clear 
right  to  vote  at  the  election  of  treasurer.     Mr.  Shaw 
was  recorder  of  Dublin  at  the  time  of  this  election. 
As  such,  he  was  a  magistrate  of  the  city.     It  would  be 
strange  to  say  that  the  49  Geo.  III.,  c.  xx.,  must  be 
80  construed  as  to  diminish  the  class  of  persons  who 


CASKS  IN  THE  HOUSE  OF  i-CRDS. 


799 


t^'ere  to  be  the  electors ;  for  that  act  itself  adopts  the 
provisions  of  the  13th  and  14th  Geo.  III.,  c.  18,  which 
says  that  it  was  passed  to  remedy  the  evil  occasioned 
by  the  small  number  of  magistrates  entitled  to  vote. 
The  construction  contended  for  on  the  other  side  would 
perpetuate  the  evil   instead  of  remedying    it.     The 
33  Geo.  II.,  c.    13,  which  was   an  act  for  "regula- 
tuig  the  elections  of  treasurers  for  counties,^^  gets  rid  of 
the  supposed  difficulty  about  the  Lord  Chancellor  and 
the  Judges,  who  are  magistrates  by  virtue  of  their  office, 
voting  at  these  elections ;  for  it  says  that  the  justices  of 
the  peace,  capable  of  holding  the  general  sessions  of 
the  peace,  shall  be  the  persons  to  elect.     And  then  the 
32  Geo.  II.,  c.  16,  the  act  passed  to  ^^  regulate  the 
corporation  of    Dublr/iy^^  says  (s.   19)  that  the  Lord 
Mayor  and  two  justices  of  the  peace,  or  the  Recorder 
and  two  justices  of  the  peace,  shall  form  a  quorum^ 
to  hold  the  sessions  of  the  peace  for  the  city  of  Dub^ 
Un,     Now,  as  the  city  of  Dublin  is  expressly  included 
in  the  acts  relating  to  the  election  of  treasurers  for 
counties,  which  acts  give  the  right  of  election  to  the 
justices  of  counties,  it  is  clear  that  the  justices  who  are 
entitled  to  hold  the  sessions  of  the  peace  for  Dublin 
are  the  persons  entitled  to  vote  for  the  treasurer  there. 
The  13  &  14  Geo.  III.,  c.  18,  is  the  next  act  which 
was  passed  to  regulate  the  election  of  treasurers  for 
counties  ;  and  that  act  says  that  the  treasurer  is  to  be 
elected  by  the  justices  of  the  county,  and  the  county 
of  Dublin  is  there  expressly   included  within  the  act. 
As,  before  shown,  the  recorder  is  one  of  the  justices 
for  the  county  of  the  city,  and  is  one  of  the  quorum, 
consequently  he  is  one  of  the  persons  authorised  by  the 
acts  to  elect. 

This  office  is  not  a  mere  corporate  office ;  and,  there- 
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fore  the  reasons  that  might  apply  to  restrict  the  dec-* 
tion  to  the  members  of  the  corporation  do  not  apply 
here.     It  is  an  office  of  a  general  kind,  and  was  ex- 
pressly declared  so  to  be  in  the  judgment  of  the  court 
below.     It  is  the  subject  of  acts  of  Parliament  which 
relate  to  county  treasurers,  and  there  is  every  rea- 
son to  exclude  it  from  the  list  of  mere   corporate 
offices.     But  then  it  is  said  that  as  the  49  Geo.  IIL> 
c.  XX.,  uses  the  phrase  ^^  board  of  magistrates  of  the 
said  city  of  Dublin,'^  it  shews  that  this  particular  ofl^ 
is,  unlike  the  rest,  a  mere  corporate  office ;  and  that 
the  election  to  it  is  therefore  confined  to  aldermen.     If 
such  was  the  intention  of  the  legislature,  nothing  was 
more  easy  than  to  have  expressed  it  in  plain  unambi- 
guous language.     That  has  not  been  done ;  but,  on  the 
contrary,  the  word  ^^  magistrate^^  must  be  taken  to  have 
been  used  as  synonimous  with  ^^  justices  of  the  peace.^^ 
But  if  this  matter  can  be  the   subject  of  doubt  on 
the    previous   statute,  all  doubt  is  removed  by   the 
4   Geo.  IV.,  c.   33,  entitled  ^^  An  act  for   the    more 
effectual   regulation  of  the  election  of  County   Trea- 
surers  in    Ireland/^  which    thoroughly   explains   the 
meaning  of  the  words  '^  magistrate  ^^  and  ^^  alderman  ;^^ 
for  there  it  is  said  that  the  election  ^^  shall  be  made 
at  the  meeting  of  the  magistrates,^^  and  neither  the 
word  ^^  aldermen^^  nor  the  word  ^^  justices^' is  employed 
in  any  part  of  the  act,  but  in  the  third  section,  where  jus- 
tices of  the  peace  for  a  county,  or  a  county  of  a  city  and 
a  county  of  a  town,  are  described,  they  are  called  by  the 
common  appellation  of  ^^  magistrates.^^      In  the  same 
manner,  in  the  26  Geo.  III.,  c.  24  (Ir.),  passed  '^for  the 
better  Execution  of  the  Laws  within  the  City  of  Dulh- 
liriy^'  the  words  arc  used  as  synonjTnous.     If  such  is 
the  general  purport  of  the  statutes,   what  reason  if 
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there  for  saying  that  there  is  any  exception  in  this  par- 
ticular instance.  The  recorder  may  be  a  magistrate^ 
although^  on  account  of  certain  particular  duties  which 
he  has  to  perform^  he  is  distinguished  from  the  other 
magistrates  by  the  particular  designation  of  Recorder. 
The  election  is  to  take  place  at  ^^  the  Sessions  Court,^^ 
but  that  is  precisely  the  Recorder's  Courts  and  it  cannot 
be  assumed  that  for  one  particular  occasion  he  is  to  be 
excluded  from  a  court  which  is  especially  his  own. 
The  construction  sought  to  be  put  on  these  acts  by  the 
other  side  is  forced  and  unnatural^  and  the  judgment  of 
the  majority  of  the  Judges  of  the  Court  below  adopted 
the  only  construction  which  is  in  accordance  with  the 
plain  sense  of  the  legislature :  that  judgment  must  be 
affirmed. 


Smyth 

r. 

Darlbt. 


Mr.  Fleming y  in  reply : 
The  statutes  which  apply  generally  to  the  election  of 
treasurer  for  counties  in  Ireland^  do  not  apply  to  the 
particular  mode  of  election  of  a  treasurer  for  the  city  of 
Dublin^  which  is  solely  regulated  by  the  local  acts 
passed  with  regard  to  that  city  alone.  Counties  are 
comparatively  recent  creations  in  Ireland.  Henry  VIII 
made  the  first  of  them ;  but  cities  date  from  the  earliest 
times^  and  have  preserved  distinct  and  peculiar  fran- 
chises. Everything  relating  to  Dublin  has  been  treated 
of  by  the  legislature  as  distinct  from  any  other  town, 
so  that  even  the  act  which  was  passed  ^^  for  the  ijiorc 
equal  assessment  and  collection  of  public  money  in 
counties  of  cities  and  counties  of  towns^''  excluded 
Dublin  from  its  operation.  The  duties  of  the  recorder 
and  of  the  justices  of  the  peace  appointed  under  the 
26  Geo.  IIL3  c.  24,  are  entirely  different  from  each 
other,  so  that  he  cannot  be  assimilated  to  those  justices. 
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and  the  act  cannot  be  treated  as  applying  to  him. 
words  ^^  board  of  magistrates'^  in  the  49  G.  III.,  c. 
must  be  taken  to  mean  board  of  aldermen,  and  firoE- 
that  board  the  recorder  is  excluded.     The  17  & 
Geo.  III.,  c.  43,  is  important,  as  explaining  the  w(v.x-i/ 
^^  board.''     That  act  was  passed  for  improving  the  f^o. 
lice  of  Dublin,  and  it  directs  that  the  ^^  Lord  Mayor  an(/ 
board  of  aldermen"  shall  from  time  to  time  appoint 
men  to  be  aldermen  of  wards  and  to  be  guardians  of 
the  peace  of  such  wards,  and  every  such  alderman  is  to 
have  power  to  appoint  one  of  the  common  council  his 
deputy,  to  act  during  pleasure ;  but  such  deputy  is  not 
to  act  till  approved  of  by  the  Lord  Mayor  and  board  of 
aldermen,  and  the  5th  section  calls  these  persons  ^'  al- 
dermen and  magistrates ;"  and  in  the  26  Greo.  III.,  the 
aldermen   are   called   the  magistrates   of  the   city  of 
Dublin.    Taking  the  t^vo  acts  together,  there  can  be  no 
doubt  as  to  the  meaning  of  the  phrase  ^^  board  of  ma- 
gistrates."    ITiere  are  many  important  duties  of  city 
government,  such  as  the  licensing  of  hackney  coaches, 
and  the  deliverj-  of  coals,  in  which  the  recorder  can 
take  no  part,  and  wherever  he  is  introduced  he  is  so  by 
name, — a  fact  which  shews  that  in  this  particular  in- 
stance he  was  not  intended  to  be  included  among  those 
who  were  invested  with  the  power  of  election.     Under 
the  act  of  Parliament  called.  The  act  for  the  settlcnienl 
of  Ireland,  the  Lord  Lieutenant  is  to  make  rules  rela- 
ting to  the  government  of  the  city  of  Dublin,  which 
rules  are  to  be  dcdmed  part  of  the  statute,  and  to  have 
authority  as  such.     Tlie  first  of  these  rules  states  that 
the  Lord  Lieutenant  has  made  and  established  them 
for  the  better  regulation  and  government  of  the  citj-, 
and  the  election  of  the  magistrates  and  officers  thereof. 
Now,  in  all  those  rules  the  lord  mavor  and  aldermen 
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are  spoken  of  as  constituting  a  board,  but  the  recorder  1849. 

is   never  mentioned.     Then  comes  Luca^  act,  which  Smyth 

speaks  of  the  ^'  aldermen,^^  and  was  passed  to  extend  Darlkt. 
the  jurisdiction  of  the  aldermen,  and  does  extend  that  of 
the  alderman,  but  does  not  affect  that  of  the  recorder. 


Lord  Campbell :  July  27. 

My  Lords,  this  case  having  been  so  recently  before 
your  Lordships,  and  so  fully  argued,  there  is  no  neces- 
sity for  my  stating  the  nature  of  the  action,  or  the  facts 
found  by  the  special  verdict.  The  question  which  we 
have  to  consider,  I  think,  is  whether,  as  the  law  of 
Ireland  stood  in  the  year  1839,  the  recorder  of  Dublin 
was  entitled  to  vote  in  the  election  of  a  treasurer  for 
the  county  of  the  city  of  Dublin.  The  special  verdict 
finds  that  he  was  not  present  at  the  election  of  the 
plaintiff,  and  "  that  he  was  not  convened  or  summoned 
to  attend  at  the  said  clection.^^  The  election  being  by 
a  definite  body  on  a  day  of  which,  till  summons,  the 
electors  had  no  notice,  they  were  all  entitled  to  be  spe- 
cially summoned,  and,  if  there  was  any  omission  to 
summon  any  of  them,  unless  they  all  happened  to  be 
present,  or  unless  those  not  summoned  were  beyond 
summoning  distance — as,  for  instance,  abroad, — there 
could  not  be  a  good  electoral  assembly ;  and  even  a  * 
unanimous  election  by  those  who  did  attend  would  be 
void. 

Objection  is  made  here  that  the  special  verdict  is 
defective,  in  merely  finding  that  "the  recorder  was 
within  summons  on  the  day  of  the  election.^^  But  if 
he  was  entitled  to  vote,  I  am  of  opinion  that  the  onus 
was  cast  upon  the  plaintiff  of  sliewing  that  he  could  not 
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be  summoned.    The  special  verdict  contuns  no  nega-  

tive  statement  upon  that  subject^  and  we  are  bound 
suppose  that  no  evidence  was  given  to  prove  his 
to  have  been  occasioned  by  anything  else  except  t 
want  of  a  summons. 

The  question  whether  the  recorder  was  entitled 
vote  in  the  election  of  treasurer  for  the  county  of  t 
city  must  be  attended  with  great  difficulty^  as  the  vi 
learned  Judges  were  divided  upon  it.     They  have  tre 
ed  it  with  the  care  and  ability  which  eminently  dm 
tinguish  all  their  deliberations.     But^  my  Lords^  aft:, 
several  times  perusing  all  their  opinions^  as  well  as 
tentively  listening  to   the  arguments  at  our  bar^  I  fl 
no  hesitation  in  agreeing  with  the  majority^  that 
recorder  was  entitled  to  vote. 

Everything  turns  on  the  construction  to  be  put  u 
the  expression  found  in  the  3rd  section  of  49  Geo.  IH.^ 
c.  xx.^  ^^  the  board  of  magistrates  of  the  county  of  tlie 
city  of  DublinJ*^    Is  the  recorder  therein  included  gt 
excluded  ?    Prima  facie  he  is  included  ;    for  he  is  un- 
doubtely  a  magistrate  of  the  county  of  the  city  of  DuA^ 
lin.    ^^  Magistrate'^  here,  certainly  means  ju^ticfy  and  by 
the  charter  of  Charles  II.,  he  is  expressly  constitute^ 
a  justice.    I  do  not  think  there  is  the  slightest  weight  i«^ 
the  arguments  adduced  to  prove  that  under  subscquei  J  ' 
statutes  he  has,  in  some  respects,  ceased  to  be  a  jiistic" 
of  the  city.     Lucases  Act,  33  Geo.  II.,  chapter  16,  i 
chiefly  relied  upon.     But  this  only  adds  to  the  numbe 
of  the  justices,  and  in  enacting  that  the  lord  mayor,  a 
dermen  and  sheriffs  shall  be  justices,  it  by  no  mcB 
disfranchises  the  recorder. 

A  doubt  seems  to  have  arisen  whether  the  sta 
13  and  14  Geo.  III.,  c.  18,  applied  to  the  elcctic 
a  treasurer  for  the  coiintvof  the  city  of  Dublin.     ' 
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nil  of  its  enactments  do  apply  exdusively  to  the  elec- 
tion of  a  treasurer  for  a  county.  But  after  the  49 
Geo.  III.,  c.  XX.,  I  think  we  are  bound  to  understand 
that  the  13  and  14  Geo.  III.,  c.  18,  extended  to  the 
election  of  a  treasurer  for  the  county  of  a  city ;  and, 
therefore,  that  the  recorder  of  Dublin^  as  a  justice  for 
the  county  of  the  city,  prior  to  the  49  Geo.  III.,  c.  xx., 
was  entitled  to  vote.  No  importance  can  be  attached 
to  one  of  the  findings  of  the  jury,  that  at  one  par- 
ticular election,  which  is  mentioned,  aldermen  only 
were  convened. 

The  49  Geo.  III.,  c.  xx,  instead  of  disfranchising 
the  recorder,  uses,  I  think,  language  well  calculated  to 
preserve  his  rights  ;  it  gives  the  power  of  election  to 
the  magistrates  of  the  county  of  the  city,  and  he  is 
one  of  them.  The  word  board  is  used ;  but  this  seems 
to  me  to  be  here  synonymous  with  bench ;  and  the 
lord  mayor,  on  a  vacancy  of  the  office  of  treasurer, 
may  therefore  be  said  to  be  required  ''to  convene  a 
bench  of  magistrates,^^  to  meet  at  the  sessions  court  in 
the  said  city.  The  same  magistrates  are  to  be  con- 
vened who  would  meet  if  sessions  for  the  county  of 
the  city  were  to  be  held.  It  has  been  gratuitously 
asserted,  that  when  the  aldermen  of  Dublin  meet  as 
magistrates,  the  recorder  attends  only  as  their  assessor. 
On  the  contrary,  it  is  quite  clear  that  he  is  present 
with  co-ordinate  authority,  as  a  member  of  the  court, 
board,  or  bench.  He  is  a  dignified  officer ;  but  there 
can  be  nothing  derogatory  to  his  dignity  in  voting  for 
so  important  an  officer  as  treasurer  for  the  county  of 
a  city. 

Several  statutes  have  been  cited  to  us,  where  theexpres- 
sion  occurs  "board  of  aldermen,^'  and  it  is  said  that  at 
such  a  board  the  recorder  would  have  no  right  to  b^  pre- 
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sent^  because^  although  he  is  a  justice^  he  is  not  an  akW^. 
man.  But  the  very  existenceof  this  designation  of  ^^bc^^K^/ 
of  aldermen^^^  strengthens  the  claim  of  the  recordea*  to 
vote  for  treasurer;  for^  if  the  right  of  voting  was  to  be 
confined  to  aldermen^  why  was  not  the  well-known 
designation  of  ^'board  of  aldermen '^  adhered  to.  But  the 
designation  used  is  the  ^*  board  of  magistrates  of  the 
county  of  the  city  of  Dublin"  and  of  this  board  the  xe- 
corder^  being  a  magistrate^  is  a  constituent  member. 

If  this  should  be  your  Lordships^  opinion^  it  entiidy 
disposes  of  the  case,  and  there  is  no  occasion  for  con- 
sidering the  other  objections  taken  to  the  plaintiff*! 
right  to  recover. 

Were  the  election  of  treasurer  for  the  county  of  the 
city  of  DubKn  still  to  take  place  under  the  same  statute, 
for  the  sake  of  avoiding  future  disputes  and  future 
litigation,  your  Lordships  might  be  desirous  of  deter- 
mining the  right  of  the  other  claimants  to  join  in  the 
election ;  but  as  the  election  now  takes  place  under  t 
totally  diflFerent  law,  (which  I  hope  may  be  more  free 
from  doubt)  no  good  could  arise  from  doing  more  than 
what  is  necessary  to  dispose  of  this  writ  of  error. 

I  therefore  move,  my  Lords,  that  there  should  be 
judgment  for  the  defendant  in  error. 


Lord  Brougham  : 
My  Lords,  I  entirely  agree  with  my  noble  and 
learned  friend,  and  for  the  reasons  which  he  has  given. 
The  point  which  he  made  towards  the  latter  part  of  his 
observations,  is  one  which  occurred  to  nic  during  the 
argument  at  the  bar,  and  which  appeared  to  me  to  de- 
cide the  question,  without  anything  further.  I  shall 
therefore  say  no  more  than  that  I  entirely  concur 
in  his  proposition. 

Judc^ment  for  the  defendant  in  error,  with  costs. 


CASES  IN  THE  HOUSE  OF  LORDS.  tW 


Crown. 


Alexander  Smith     -  -  -    Appellant 

The  Earl  of  Stair  and  Others,  OffiO  inivVwn 

.Q^^    .    c    ^1     ,  >  Respondents,  '^''^'f^'^'''''^'^^' 

cers  of  State  in  Scotland  -J        ^ 

The  officers  of  state  in  Scotland  obtained  a  judgment  on  inter-   Costs. 

diet  against  an  individual  who  had,  by  erecting  a  wall,  en-    Officers  of  the 
croached  on  the  sea  shore,  the  suit  being  instituted  by  them 
solely  to  protect  the  public  right.     The  judgment  of  the 
Court  below  was  appealed  against,  and  affirmed,  but  was 
affirmed  without  costs  (a). 

LiORD  Adercorn  had  a  grant  from  the  Cro\m  of 
certain  lands  adjoining  the  sea-shore,  in  the  barony  of 
Duddingstouj  with  limitations  as  to  the  right  of  granting 
them  out.  In  the  year  1805,  he  granted  to  a  person, 
named  Stewart,  a  charter  or  lease  of  a  certain  part  of 
this  land,  amounting  to  an  eighth  of  an  acre,  for  the 
purpose  of  building  a  house  thereon.  In  this  instru- 
ment, one  of  the  limits  of  this  piece  of  land  (the  oidy 
one  material  to  be  considered),  was  thus  described  : 
''  bounded  by  the  sea-shore  to  the  north/*  The  sea- 
shore was  described  in  the  ^legations  of  fact  as  con- 
sisting of  an  extensive  stretch  of  open  sands,  which  the 
sea  covered  at  spring  tides.  That  part  which  was 
covered  by  the  ordinarj'  tides,  was  firm  and  solid,  that 
which  was  only  covered  when  there  were  spring  tides, 
consisted  of  a  deep  loose  sand.  All  these  sands  the  in- 
habitants of  the  neighbouring  town  of  Portobello,  and 
of  the  surrounding  country,  had  been  accustomed  to 
use  for  jdl  purposes  of  pleasure  and  recreation,  and  the 

(fl)  The  case  is  reported,  on  other  poiutd,  in  G  Bol/o  Ap- 
peal Cases  (Scutch)  p.  487. 
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1849.         troops  had  frequently  been   publicly  reviewed  thoc 
Smith        '^^  lease  came  into  the  hands  of  Smithy  who,  in  the 

Earl  of       y^^  ^^^y  ^^^^  ^  ^^^y  which,  it  was  alleged,  « 
Stair.        placed  for  some  distance  across  the  loose  sand,  and 
reached  down  to  that   which  was  covered  at  every 
ordinary  tide.      The  respondents  having  had  com- 
plaints made  to  them  on  this  subject,  applied  to  tlie 
Court  of  Session  for  an  interdict  against  the  appeUattt, 
for  the  purpose  of  prohibiting  him  from  going  on  with 
the  erection  of  this  wall.     On  this  proceeding  in  the 
Court  of  Session,  the  question  raised  was,  as  to  SmiU/t 
right  to  maintain  the  wall  beyond  the  high-water  nunk 
of  ordinary  spring  tides,  either  with  reference  to  the 
terms  of  his  lease,  or  to  the  rights  of  the  Crown  to 
grant  away  the  sea  shore  to  a  private  individual.    The 
judgment  of  the  Court  below  was  given  in  &vour  of 
sustaining  the  interdict.   The  appellant  appealed  against 
that  decision,  and  the  judgment  of  the  Court  below 
was  then  affirmed^  and  in  moving  the  affirmative,  it  wai 
moved  that  it  should  be  affirmed,  with  costs. — 

8ir  F.  Kelly  and  Mr.  Anderson  for  the  appellant, 
requested  to  be  heard  on  the  question  of  costs.  This 
was  a  case  in  which  the  Crown  was  a  party,  and  for 
that  reason  no  costs  were  given  in  the  Court  bdow. 
In  a  case  of  The  Commissioners  of  Woods  and  Forests  Vn 
Lord  Bute  the  Court  of  Session  had  acted  on  the  same 
principle. 

Mr.  Bethell  and  Mr.  Elliott  for  the  respondents : 
The  rule  is  not  so  in  the  Court  of  Chancery  in  this 
country.  There  the  principle  acted  on  has  been  this, 
that  where  the  Crown  is  suing  for  a  public  object,  it  is 
allowed  to  receive  costs.     This   is  so  in  the  cases  of 
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public  charities^  though  the  Crown  sues  on  the  infor-  1849. 
mation  of  a  relator.  [Lord  Brouffham.'^YeB ;  that  is  Smith 
the  benefit  of  having  a  relator.]  The  same  rule  applies  ^^^^  ^^ 
where  the  Attorney-General  appears  as  defendant  in  Stair. 
such  a  case.  [Lord  Brougham, — The  Crown  would  not 
have  to  pay  costs  here ;  if  so^  then  it  cannot  get  them ; 
the  right  to  costs  must  be  mutual.]  That  is  not  neces- 
sarily so.  Suppose  a  suit  by  the  Crown  against  a  sub- 
ject, in  the  matter  of  a  public  right,  and  a  judgment  in 
the  Vice-Chancellor's  Court,  and  then  in  the  Lord 
Chancellor's  Court  for  the  Crown,  and  yet  an  appeal 
brought  in  this  House  ;  are  the  public  to  pay  for  all 
this  vexatious  litigation  ?  It  cannot  be  said  that  they 
are.  The  recent  case  of  The  Attorney  General  v.  The 
Corporation  of  London  (a)  at  the  Rolls  is  in  point.  In 
that  case  there  was  no  relator.  The  Master  of  the 
Rolls  there  said,  that  the  Corporation  would  be  liable  to 
costs,  but  it  is  doubtful  whether  it  will,  should  it  be  suc- 
cessful, get  them  from  the  Crown.  That  shews  that  the 
two  things  are  not  identical.  The  right  of  the  Crown  to 
receive  costs,  and  its  liability  to  pay  them,  are  not  cor- 
relative terms.  [Lord  Campbell. — Suppose  the  Attor- 
ney-General files  an  information  in  respect  of  a  public 
way,  and  asks  for  an  injunction,  how  can  he  get  costs 
there  ?]  The  Crown  would  have  a  right  to  costs  there. 
Such  a  case  is  like  that  of  The  Attorney  General  v.  The 
Corporation  of  London^  which  was  entirely  a  proceeding 
by  the  Crown  in  respect  of  a  public  right. 

The  Attorney  General  famicus  CuriaJ,  said,  that  in 
the  case  referred  to,  the  Master  of  the  Rolls  had  inti- 
mated an  opinion  that  the  Crown  was  entitled  to  costs, 
but  no  costs  had  been  formally  awarded. 

(a)    Since  reported  12  Beavan,  p.  171. 
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1H19.  Sir  F.  Kelly  referred  to  The  Lard  AdoocaU  mid  ike 

Smith        Officers  of  State  in  Scotland  y.  LordDunglas  fb),  to  shew 
Earl  of       ^^^^  ^"  ^  ^^^^^  ^^  ^^^  present^  the  Crown  would  not  be 
Stair.        liable  to  pay  costs.     He  insisted  that  the  liability  to 
pay,  and  the  right  to  receive  costs  were  mutual,  and  as 
the  House  had  there  decided  that  an  appeal  would  lie^ 
should  costs  be  improperly  awarded  against  the  Crown^ 
that  case  must  be  taken  as  in  principle  dedding  the 
present.     But  the  case  of  The  Corporation  o/Londtmy. 
The  Attorney  General,  decided  in  this  House /^c>^,  is  an  au- 
thority againstorderingthe  presentappellantto  paycosts; 
for  there  the  Lord  Chancellor  ssud,  '*  I  do  not  mean  to 
say  that  a  case  may  not  occur  in  which  the  Attorney-Ge- 
neral would  be  liable  to  pay  costs,  but  then,  where  private 
parties  have  no  chance  of  getting  costs,  and  they  have 
none  here,  the  Court  is  cautious  how  it  makes  them 
pay  costs,^^  and  the  judgment  of  the  Court  below,  in 
favour  of  the  Crown,  was  affirmed,  without  costs. 

Lord  Brongham. — The  cases  of  charities  would  not 
apply  to  the  present.  The  case  of  The  Mayor  and 
Commonalty  of  London  v.  7%e  Attorney  Generaly  as  now 
referred  to,  seems  in  point.  But  before  giving  our  de- 
cision, we  will  speak  to  the  Master  of  the  Rolls  on  the 
subject. 

Juiv  31.  Lord  Brougham  said,  tliat  the  Lords  had  considered 

this  case,  and  no  costs  would  be  given. 

{b)  9  CI.  &  Fin.  173.       (r)  Ante,  vol.  i.,  440,  see  p.  471. 
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John  Doe^  on  the  several  de-] 

mises  of  James  F-  N.  DA-lPlainiiff  in  Error.  1848. 

NiEL  and  others    -        -         -J  ^^Jl'io^' 

George  Woodroffe      -        -    Defendant  in  Error.        1849. 

TP4  -  ry    4  July  27  &  30. 

Et  e  Contra.  ' 

Ad  estate  beinfi^  liuiited  to  the  use  of  A.  and  his  wife,  and  the  heirs  Deed-PoU. 
of  their  bodies,  with  remainder  to  A,  in  fee,  and  A,  having  died,   ^       _, 
leavinfiT  his  widow,  and  G.,  an  only  son,  and  L.  and  H.,  only  ^^'*  ^^^* 
daughters,  the  widow,  in  1735,  by  deed-poll,  in  consideRition  of  Merger 
an  annuity  sfranted  to  her  by  6.,  and  of  natural  affection,  granted,  Etioppt 
surrendered,  and  yielded  up  the  estate  to  hiin  in  fee  \  and  he  af- 
terwards,  during  lier  life,  suffered  a  recovery.    She  died  in  1767.  -^•''y* 
6.  died,  without  issue,  in  1779,  having  devised  the  estate  to  Remiite 
trustees,  to  secure  an  annuity  to  B,,  only  son  of  his  sister  Ic 
(then  dead),  and  subject  thereto,  to  W.^  eldest  son  of  B.,  for  his 
life,  with  remainder  to  £.'s  second  son.     In  1790,  H^.,  on  his 
father's  death,  entered  into  possession  of  the  whole  estate, 
claiming  under  the  will  of  G.,  and  subsequently  did  various  acts 
in  the  character  of  devisee  for  life.     In  1814  he  suffered  a  reco- 
very of  one  moiety  of  the  estate,  and  in  1816  conveyed  the  en- 
tirety to  mortgagees  in  fee.    In  1818,  M.,  the  descendant  of 
H.,  the  other  coparcener,  suffered  a  recovery  of  the  other  moiety, 
which,  it  was  declared,  should  enure  (suiiject  to  the  trusts  of 
a  term)  to  the  use  of  W.*8  mortgagees : 
Held,  by  the  Lords — affirming  a  judgment  of  the  Court  of  Exche- 
quer Chamber, —  Ut,  That  the  deed-poll  of  1735  operated^as  a  co- 
venant to  stand  seised,  and  created  a  base-fee,  determinable  by 
the  entry  of  the  issue  in  tail :  2d,  That  this  base-fee  did  not,  on  the 
widow's  death,  become  merged  in  the  reversion  in  fee  in  G.,  as  the 
estate  tail  subsisted  as  an  intermediate  estate :  3d,  That,  although 
G.,  being  estopped  by  the  recovery  suffered  by  him,  was  not  remit- 
ted to  the  estate  tail,  no  right  of  entry  accrued  to  any  one  until  his 
death,  and  therefore  the  period  of  twenty  years,  for  the  opera- 
tion of  the  Statute  of  Limitations  against  the  issue  in  tail,  was 
to  be  calculated    from   his  death,  and  not  from   the    death 
of  his  mother,  and  conse({uently  fF.'s  entry  (in  1790)  was  not 
barred  by  lapse  of  time;  4th,  That  although  1^.  entered  under  the 
will,  and  manifested  an  intention  to  take  the  estate  under  it  for 
his  life  only,  that  was  immaterial,  and  he  was  remitted  as  to  his 
moiety  to  the  original  estate  tail,  which  was  barred  liy  the 
recovery  in  1814  ;   and  5th,  That  the  entry  and  remitter  of  fV, 
did  not  operate  to  remit  his  coparcener  M.,  to  the  other  moiety 
of  the  estate. 

These  writs  of  error  arose  out  of  an  action  of  eject- 
ment^ brought  in  the  Court  of  Exchequer,  upon  eight 
several  demises  by  the  several  lessors  of  the  plaintiff, 
against  the  defendant,  George  Woodroffe,  to  recover 
possession  of  certain  lands  and  tenements  in  the 
county  of  Surrey.      The  cause  was  tried  at  the  Sum- 
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1849.         mer  Assizes  for  that  county^  in  1839^  and  a  verdict 

Dob         was  found,  for  the  defendant  as  to  part  of  the  pre- 

Danibl       ™is^9  ^^d  for  ^6  plaintiiF  as  to  the  residue.    A  rale 

V-  for  a  new  trial  having  been  obtained^  the  parties,  at 

Woodroffb:  .  ^     ^      ^  ,     ,         ,     # 

eti  contra  suggestion   of  the  Court,  agreed  that  the  facts 

should  be  stated  in  the  form  of  a  special  case,  with 
leave  to  turn  the  case  into  a  special  verdict,  which  was 
accordingly  done. 

The  special  verdict  set  forth  all  the  £Eu:t8  and  docu- 
ments relied  on  by  both  parties ;  but  the  following  are 
sufficient  to  raise  the  questions  for  the  decision  of  tUs 
House  faj  : — 

By  indentures  of  lease  and  release,  dated  Jamutnf 
1710— recited  to  be  made  in  pursuance  of  marriage 
articles — George  Woodroffe,  being  seised  in  fee  (tf  the 
lands  in  question,  conveyed  them  to  the  use  of  himsdf 
for  life,  remainder  to  his  first  and  other  sons  in  tail 
male,  remainder  to  the  use  of  his  brother  Robert 
JVoodroffe  and  Hester  his  wife,  and  the  heirs  of  their 
bodies,  with  remainder  to  the  use  of  the  said  Robert  in 
fee.  Robert  died  intestate  in  February  171 0,  leaving  the 
said  Hester,  his  widow,  and  three  children  by  her, 
namely,  George,  his  only  son,  and  Lettice  and  Hester, 
his  only  daughters.  George  Woodroffe,  the  settlor, 
died  in  1713,  without  having  had  any  issue,  whereupon 
Hester,  widow  of  Robert,  entered  into  possession  of  the 
said  lands. 

By  a  deed  poll,  executed  by  Hester  Woodrqfe  in 
1 735, — after  reciting  the  indentures  of  settlement  of 
1710,  and  the  death  of  the  settlor  without  issue,  and 
the  death  of  the  said  Robert,  leaving  issue  by  Hester  as 
aforesaid,  and  that  by  means  thereof,  and  by  virtue  of 
the  said  settlement,  the  lands  in  question  were  well 
vested  in  her  for  her  life,  with  the  immediate  remain- 

(a)  For  a  fuller  statement,  see  10  Mce.  &  Wels.  60S. 
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tier  thereof  to  her  son  GeorgCy — she,  in  consideration  of  1849. 
an  annuity  granted  by  him  to  her,  and  of  natural  love  Dq^ 
and  affection,  granted,  surrendered,  and  yielded  up  the  »«»•• 
premises  to  him,  his  heirs  and  assigns  for  ever.  Upon  the  v- 

execution  of  this  deed,  George,  the  son,  entered  into  pos-  . 
session  of  the  lands,  and  afterwards,  in  the  same  year, 
by  deed  of  bargain  and  sale  enrolled,  conveyed  them 
to  a  tenant  to  the  precipe  in  a  common  recovery  to  be 
suiFered  by  him  to  the  use  of  himself  in  fee,  which  re- 
covery was  accordingly  suiFered  in  the  same  year,  and 
therein  he  was  vouched,  but  Hester^  his  mother,  was 
not  vouched. 

This  George  Woodroffe  was  twice  married,  first,  in 
1735,  shortly  after  the  said  recovery,  and  agun  in 
1765,  and  on  both  occasions  he  made  settlements  of 
the  lands  in  question  by  deeds  of  lease  and  release,  but 
both  his  wives  having  died,  and  there  being  no  issue  of 
either  marriage,  the  estates  created  by  those  settle- 
ments terminated  in  his  lifetime. 

Hester  Woodroffe  died  in  1767^  without  having  done  any 
act— except  executing  the  deed  poll— to  alter  or  affect  the 
title  of  the  said  lands,  leaving  her  son  George  in  pos- 
session of  them,  who  thereupon  became  the  heir  in  tail 
under  the  settlement  of  17 10.  His  elder  sister,  Lettice, 
wife  of  William  Billinghursty  had  previously  died,  leav- 
ing the  Rev.  Wm.  Billingkurst  her  only  son  and  heir. 
He  had  issue  two  sons,  William  and  George,  each  of 
whom  afterwards  took  the  name  of  Woodroffe,  and  the 
latter  is  the  defendant  in  the  first  writ  of  error.  Hester, 
the  other  sister  of  George  Woodroffe,  was  twice  married, 
first  to  Thomas  Caverley,  and,  surviving  him,  she  married 
a  second  husband,  and  died  in  1784,  leaving  Ann,  then 
Avifc  of  Thomas  Walker,  her  only  child  and  heiress  at 
law.  Mrs.  Walker  died  in  1797,  leaving  a  daughter 
Jane,  her  only  child  and  heiress  at  law,  who,  having 
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1849.        survived  D.  IVatfiersione,  her  first  husband^  marrii 
Dob         her  second  husband^  William  Mordauni  Maitlandy 

Daniel       ^  ^^^  ^^  *^^  lessors  of  the  plaintiff. 

V.  George  Woodroffe  (son  of  Robert  and  Heder  Wmi^ 

X  '  roffe)  died  in  1779,  having  by  his  wiD  declared  that  he 

devised  considerable  estates,  including  the  lands  now 
in  question,  to  two  trustees,  in  trust  to  pay  an  annui^ 
of  200/.  to  Ids  nephew,  the  said  Rev.  JV.  Billinghunl, 
for  his  life,  and,  so  charged,  he  devised  the  estates  to 
the  use  of  William  Billinghurst,  eldest  son  of  his  said 
nephew,  for  his  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to  Creorge,  his 
said  nephew's  second  son,  for  his  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with  divers  re- 
mainders over.  The  will  contained  a  direction  that  aD 
persons  taking  the  devised  estates  should  take  the 
name  and  arms  of  Woodroffe. 

On  the  testator's  death  the  trustees  named  in  his 
will  entered  upon  the  devised  estates.     The  Rev.  Wm> 
Billingkursi  and  Hester  Caverley  were,  at  the  testator's 
deaths  co-heirs  of  the  bodies  of  Robert  Woodroffe  and 
Hester  his  wife.      On  the  Rev.  W.  Billinghurst^ s  death 
in  1790,  his  elder  son  William,  having  then  attained  his 
age  of  twenty-one,  took  the  name  and  arms  of  Wood- 
roffe,  and  entered  into  possession  of  the  lands  in  ques- 
tion.     Between  that  time    and    the   year   1814,  he 
executed  various  deeds,  in  which  he  was  stated  to  be 
tenant  for  life   under  the  said  will;  but  in  1814  he 
suffered  a  recoverj'  of  oue  moiety  of  the  lands  com- 
prised in  the  settlement  of  1/10^  declaring  the  use  t/> 
himself  in  fee  ;  and  by  indentures  of  lease  and  release, 
dated  February  1816,  he  conveyed  the  entirety  of  the 
said  landb  to  Robert  Stuart  iuid  Mark  Drury  in  fee,  by 
way  of  mortgage,  to  secure  a  sum  of  10,000/.,  with  the 
usual  proviso  for  redemption  reserved  to  him  and  hisheirB. 


% 
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In  Easter  Term  1818,  the  said  fV.  M.  MaUland  and 
Jane  his  wife  (grand-daughter  and  heiress  of  Hester 
Caverley)  suffered  a  recoverj'  of  her  moiety  of  the 
lands  in  question,  which  was,  by  other  deeds  executed 
in  the  same  year,  declared  to  enure  to  the  use  of  the 
said  ^.  M.  MaUland  for  five  hundred  years,  to  secure 
to  him  4,500/.,  and,  subject  to  that  term  and  the  trusts 
thereof,  to  the  use  of  the  said  R.  Stnart  and  3f.  Drury 
in  fee,  subject,  however,  to  the  same  proviso  of  redemp- 
tion in  favour  of  William  Woodroffe  and  his  heirs  as 
was  contained  in  the  mortgage  deed  of  1816. 

Wm,  Woodroffe^  or  the  parties  chuming  under  him, 
continued  in  possession  of  the  lands  in  question  until 
his  death,  without  issue,  in  Auffust  1824,  when  his 
brother  George^  having  taken  the  name  and  arms  of 
Woodroffe,  entered  into  possession  of  them,  claiming 
title  as  tenant  for  life  under  the  "wiW  of  his  grand-uncle 
George  Woodroffe. 


1S49. 

Dob 

dem, 

Danibl 

V. 

WOODROFFB  : 

et  i  contra' 


Pedigpree. 

George  Woodroffe  (ihc  settlor  of  1710)  :  Robert  Woodroffe — Hester, 

I 


O'tort'e  Woodroffe  t 
(iheTesUttJr), 
died  8,p,  177y. 


W.  Biitmghurst, 
took  tUc  oanie 
of  Woodroffe  ill 
1790,  and  execu- 
ted a  mortgage  to 
Stuart  and  Druty^ 
Ic'bbors  of  the 
Plaintiff,  and 
(lied  without  is6ue 
in  1824. 


I 
Lettice  Woodroffe, 

married   W.   Utl- 

Unghurtt, 


The  Reverend 

W.  BiUinghurst 

who  died  in  17'J0, 

I 


I 

Ceo.  liilliitghurtt, 
also  took  the 
name  of  Woodroffe 
and  in  1824,  (m 
his  brother's  death 
entered  on  the 
lands  in  ({uesliixi 
(Defendant). 


I 

Hester  WtMdroffe, 
married  J.  y,  Ca- 
vn-ley,  and  after 
him  a  second  bns- 
hand,  and  died  a 
widow  in  1784, 
leaving  issue. 

I 

who  died  in  1797, 
leaving  issue. 

I 

Jane, 
who  married  D, 
Watheritone,  and 
after  him  W.  M, 
Mordauntf  one  of 
ihe  lesMirs  of  the 
Plain  niF. 


et  ^  contra. 
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1849.  The  ejectment  was  brought  on  demises  from  persons 

OoB         deriving  title  under  Stuart  and  Drury,  the  mortgagees^ 
Daiuel      ^*  ^'  ^'  MaitUmd.    The  Court  of  Exchequer,  after 
9-  argument  on  the  special  case,  gave  judgment  in  1842 

as  to  the  entirety  of  the  lands  m  favour  of  the  plaintiff, 
and  the  case  having  been  turned  into  a  special  ver- 
dict, final  judgment  was  entered  for  him  thereon  in 
1844(a). 

From  that  judgment  George  Woodroffe  brought  a 
writ  of  error  to  the  Court  of  Exchequer  Chamber, 
which,  in  1846,  affirmed  the  judgment  of  the  Court  of 
Exchequer  of  Pleas  as  to  one  moiety  of  the  lands- 
being  the  moiety  derived  from  W.  Woodroffe — and  re- 
versed it  as  to  the  other  moiety,  being  that  to  which 
Ann  Walker,  mother  of  Mrs.  Mordaunt,  was  formerly 
entitled  fbj. 

Against  the  latter  part  of  that  judgment  the  plaintiff 
in  the  action  brought  his  writ  of  error  in  this  House ; 
and  against  the  first  part  of  it  the  defendant  in  the  action 
brought  the  second  writ  of  error. 

The  questions  in  both  cases  were  argued  for  several 
days,  in  July  1848,  in  the  presence  of  the  Judges  of  the 
Courts  of  Law  (c).  Lord  Brougham  presiding. 

Mr.  Thcmer  and  Mr.  Bethell  (Mr.  Peacock  and  Mr. 
W.  Hayes  were  with  them),  for  the  pl^ntiff  in  the  first 
writ  of  error  and  defendant  in  the  second : 

It  is  found  by  the  special  verdict,  in  substance  and 
effect,  that  Hester  Woodroffe  was,  in  1735,  seised  of 
the  property,  the  moiety  of  which  is  now  in  question, 

(a)  10  Mee.  &  Wels.  608.       (b)  15  Mee.  &  Wek.  769. 
(c)  They  were  Mr.  Baron  Alderson,  and  Justices  PaUesWr 
Coleridge,  Coltman,  Maule,  Cresswell,  Erie  and  Williams, 
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for  an  estate  tail  in  possession,  and  by  the  deed  poll  of        1^^- 
that  date^  she  conveyed  the  whole  to  George  (her  only         Dob 
son  and  heir)  and  his  heirs;   that  he  thereupon  en-       Dai^ikl 
tered  into  possession^  and  in  November,  the  same  year,  yf^^Jj^Q^^^ . 
conveyed  the  same  property  by  deed  of  bargain  and     ^z  ^  contra. 
sale  enrolled,  to  a  tenant  to  the  precipe  in  a  common 
recovery  to  be  suiFered  by  him,— and  which  was  accor- 
dingly suffered,— to  his  own  use  in  fee ;  that  Hester  died 
in  1767^  leaving  Oeorge  her  heir  in  tail,  who  died  in 
1779^  without  having  done  any  other  act  to  affect  the 
estate  tail.     He  had  made  two  several  settlements  on 
his  marriages,  the  first  in  VJZby  the  second  in  1765^ 
but  there  having  been  no  issue  of  either  marriage,  the 
nature  of  his  estate,  under  the  ultimate  limitations  in 
those  settlements^  remained  the  same  as  it  was  in  1735. 
The  necessary  construction  of  law  upon  these  facts  is^ 
that  George  Woodroffe  was  seized  of  the  property  for 
an  estate  tail  in  possession,  and  consequently  had  not, 
at  the  time  of  making  his  will  or  of  his  deaths  any  de- 
visable estate  or  interest  in  the  property,  except  the 
reversion  expectant  on  an  estate  tail,  which  was  after- 
wards barred. 

'^Thc  estate  tail  not  having  been  barred  or  discon- 
tinued by  any  act  of  Hester j  or  of  her  son  George,  the 
only  ground  upon  which  it  could  be  contended  that 
any  estate  or  interest  in  the  property  in  question  passed 
by  his  will  is,  that  his  entry  under  the  deed  poll  of 
1735  was  the  acceptance  of  a  base  or  determinable  fee, 
which  estopped  him  from  asserting,  either  before  or  after 
the  death  of  Hester,  any  other  title ;  or  that  if  his  entry 
under  the  deed  poll  did  not  produce  that  effect^  yet  the 
recovery  suffered  by  him  in  1735,  though  ineffectual  to 
bar  the  estate  tail  (he  not  being  then  tenant  in  tail), 
was  an  estoppel  by  matter  of  record,  whereby  he  was 
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1849.        precluded  from  setting  up  any  claim  to  the  estate  tail, 

f)oB         ^^d  that,  according  to  either  view,  the  base  fee  con- 

Dajubl       tii^ued  after  his  death.     Elach  of  these  propositions,  'i 

^'  examined,  will  be  found  to  have  insuperable  difficoltiei 

UooDRom:  '^ 

to  contend  with. 

First,  as  to  the  deed  poll, — supposing,  without  how- 
ever admitting,  that  such  a  deed,  followed  by  entry 
under  it,  was  capable  of  working  an  estoppel, —it  dis- 
closes upon  the  face  of  it  the  actual  state  of  the  title  by 
reciting  the  deeds  creating  the  entail,  and  the  death  of 
Robert f  leaving  George  his  only  son  by  Hester y  and  then 
it  states,  erroneously,  that  ^'  by  means  thereof,  and  by 
virtue  of  the  settlement,  the  tenements  became  and 
then  were  well  vested  in  Hester  for  her  life,  and  that 
the  immediate  remainder  thereof  belonged  to  George^ 
son  of  Robert  and  Hester;'*^  so  that  the  estoppel  and 
conclusion  (if  any),  would  go  to  exclude  any  aver- 
ment contrary  to  the  allegation  of  the  plaintiiF  in 
error, — viz.,  that  on  and  by  the  death  of  Hester^  with- 
out more,  the  base  fee  absolutely  determined.  The 
deed  poll  shows,  upon  the  face  of  it,  that  Hester 
was  seised  of  an  est^ite  tail  in  possession,  and  conse- 
quently capable  of  passing,  by  way  of  ordinary  convey- 
ance, an  csUite  founded  upon  ownership,  and  the  argu- 
ment of  the  defendant  in  error  admits  that  it  did 
actually  pass  abase  fee.  But  it  is  clear  law,  that  where 
the  instrument  itself  shews  an  interest  in  the  conveying 
party,  so  as  to  render  it  sufficiently  operative  by  way  of 
conveyance,  the  doctrine  of  estoppel  is  excluded. 

Secondly,  as  to  the  recovery  suiFered  by  George  in 
the  lifetime  of  Hester^  his  ancestor,  the  recovery  deed 
and  recovery  must  be  taken  together  and  construed  as 
a  common  assurance,  operating  shnply  as  a  conveyance 
by  George  to  his  own  use  of  the  estate  vested  in  him 
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under  the  deed  poll ;  for  unquestionably  a  tenant  in  fee^         19 1^* 
whether  absolute  or  base^  was  competent  to  convey  by         Ooe 
recovery,  and  it  was  never  apprehended  that  by  adopt-       Danibl 
inff  that  mode  of  conveyance,  he  was  estopped  from  al-  „,      **• 

°^  ^  ^^  \\OODRnFFB: 

leging  at  any  time  afterwards,  that  he  had,  subsequently    ^^  ^  contra. 
to  the  recovery,  become  tenant  of  an  estate  in  the  land, 
other  than  the  estate  which  he  had  at  the  time  of  the 
recovery.     The  doctrine  which  attributes  so  conclusive 
an  effect  to  the  recovery  would  go  even  to  deny  the  ca- 
pacity of  George,  after  the  death  of  Hester,  when  he 
became  heir  in  tail  in  possession,  to  create  a  discon- 
tinuance by  feoffment,  or  to  acquire  the  absolute  fee  by 
suffering  another  recovery,  or  by  any  means  whatever 
to  determine  the  base  fee.     The  principle  that,  where 
an  assurance  is  operative  by  passing  an  interest  it  has 
no  operation  as  an  estoppel,  applies  also  to  the  recovery. 
As  respects  both  assurances,  the  deed  poll  and  reco- 
very, admitting  that  there  might  be  an  estoppel,  yet 
estoppels  operate  only  as  between  parties  and  privies, 
and  there  must  be  a  person  to  be  estopped  as  against 
another  person  entitled  to  the  benefit  of  the  estoppel ; 
but,  on  the  death  of  Hester,  there  ceased  to  be  any 
person  in  whose  favor  the  supposed  estoppel  could  pos- 
sibly operate.     Also,  the  plaintiff  in  error  derives  title 
under  the  issue  in  tail,  who  cannot  be  bound  by  es- 
toppel ;    but  to  affirm  that  the  plaintiff  in  error  is  pre- 
cluded from  alleging  that  George,  on  the  death  of  Hes- 
ter, became  seised  of  an  estate  tail  in  possession,  is  in 
effect  to  bind  the  issue  in  tail  by  estoppel.     When  the 
defendant  in  error  admits  (as  he  is  obliged  to  do)  that 
the  recovery  was  void  as  against  the  issue  in  tail,  but 
at  the  same  time  insists,  that  by  reason  of  such  recovery 
the  base  fee  must,  in  a  contest  between  a  claimant 
under  that  fee  and  a  claimant  under  the  estate  tjiil,  be 
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1849.         deemed  to  have  continued  after  the  death  of  George^  so 
^^         as  to  prevent  the  daunant  under  the  estate  tail  from 
den*.         recovermg,  that  argument  involves  a  manifest  contrar 
o.  diction. 

.  '       Nothing  therefore  having  been  done  to  discontinue 

the  estate  tail^  or  take  aMray  the  right  of  entry  in  respect 
of  it,  that  right  devolved^  on  the  death  of  Hester j  upon 
Georgey  who^  being  then  in  the  actual  possession^  was, 
by  a  neccessary  consequence  of  law,  in  of  the  estate 
tail,  independently  of  the  learning  of  remitter^  properly 
such,  which  was  applicable  only  where  the  estate  tail 
had  been  divested  and  turned  to  a  right  to  be  asserted 
by  a  real  action. 

If  George  Woodroffey  the  testator^  had  not  in  his  life- 
time any  devisable  estate,  no  act  done  or  statement 
made,  subsequently  to  his  death,  could,  at  law,  have 
the  effect  of  bringing  the  property  in  question  under 
the  operation  of  his  will.  Even  assuming  that  the  base 
fee  continued  after  the  death  of  Hesiery  and  passed  by 
the  will  of  George,  still,  as  the  right  of  entry  in  respect 
of  the  estate  tail  was  not  taken  away,  that  fee  was 
determined  by  the  entry  of  William  Woodroffe  in  1790, 
such  entry  being,  by  construction  of  law,  an  entry  on 
behalf  of  himself  and  Ann  fFalker,  as  coheirs  in  taiL 
The  12th  section  of  the  act  3  &  4  Will.  IV.,  c.  27,  on 
which  alone  the  defendant  in  error  can  found  any 
answer  to  this  argument,  did  not  make  any  alteration, 
either  prospective  or  retrospective,  in  the  law,  with 
respect  to  the  eflfect  of  entry  of  a  co-tenant  for  any  pur- 
pose not  within  the  purview  of  the  act,  but  left  the 
general  doctrine  as  to  its  constructive  operation  wholly 
undisturbed ;  and  if  the  entry  of  William  admits  of  no 
other  construction  than  that  for  which  the  plaintiff  in 
error  contends,  then  the  estate  tail  in  the  entiretv  was 
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to  all  intents  restored,  and  the  defendant  in  error  is  1849. 
reduced  to  confine  his  argument  to  the  character  and  jy^^ 
effect  of  the  subsequent  enjoyment.  Although  it  is  n  .  ' 
true  that,  with  respect  to  exclusive  enjoyment  by  a  co-  v. 

tenant,  the  enactment  in  the  i2th  section  negatived,  . 
both  prospectively  and  retrospectively,  the  presumption 
of  the  former  law,  yet  it  must  be  understood  to  have  so 
done  for  the  purpose  only  of  limiting,  as  between  co- 
tenants  or  those  claiming  under  them,  actions  or  suits 
concerning  matters  which,  down  to  the  period  when 
the  statute  came  into  operation,  continued  to  be  litig- 
able.  But,  in  the  present  case,  the  contest  is  between 
a  person  claiming  through  both  the  co-heirs  in  tail,  and 
a  person  claiming  adversely  to  their  common  title,  and 
moreover  every  possible  question  as  to  the  state  of  the 
title,  from  the  period  of  the  entry  by  William^  in  1790, 
down  to  the  arrangement  in  1818,  under  which  the 
then  co-heiress  in  tail  suffered  a  recovery  of  the  moiety 
in  question,  was  finally  disposed  of  by  that  arrange- 
ment ;  or  if,  notwithstanding  the  relative  position  of  the 
present  litigant  parties,  and  notwithstanding  the  tran- 
saction of  1818,  the  actual  title  in  regard  to  that  moiety 
can  be  considered  as  depending  upon  the  nature  of  the 
enjoyment,  as  being  adverse  or  non-adverse  during  the 
above  interval,  yet  were  it  adjudged  to  have  been 
adverse,  the  result  would  then  be  that  William  thereby 
acquired  wrongfully  a  fee,  to  which  the  plaintiff  in  error 
would  now  be  entitled. 

To  meet  this  argument  the  defendant  in  error  will 
be  driven  to  contend, — first,  that  either,  on  general  prin- 
ciples of  hiw,  or,  having  regard  to  the  retrospective 
effect  of  the  new  Statute  of  Limitations  (3  &  4  Will.  4, 
c.  27) »  the  entrj'  of  William  was  insufhcient  to  deter- 
mine the  base  fee  in  the  moiety  in  question,  the  title  to 

3  I 
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1849.        which  moiety  therefore  continued  to  be  referable  to 
p^         that  fee ;   or^  failing  in  this  argument^  then^  secondly, 
^'^^         that  either  on  general  principles  or^  having  r^ard  to 
V*  the  retrospective  effect  of  the  enactment^  the  contiiiiied 

1  g^g^,^  '  possession  of  William  was  not  the  possession  of  his  co- 
parcener^ and  not  only  that  the  effect  of  such  possesskm 
was  to  gain  wrongfully  a  fee  in  the  moiety  in  question, 
but  that  the  new  fee  so  acquired  became^  by  construc- 
tion of  law^  impressed  with  the  uses  to  which  the  will 
of  George  limited  the  base  fee. 

In  answer  to  the  first  of  these  propositions^  the  plain- 
tiff in  error  submits  that^  as  regards  general  principles 
of  law^  admitting  that  where  an  estate  tail  had  been 
discontinued  and  turned  to  a  right  to  be  asserted  by 
formedon^  the  remitter  (which  operates  independently 
of  entry)  of  the  one  co-heir  in  tail  coming  to  the  wrong- 
ful estate  in  the  entirety^  did  not  extend  to  the  moiety 
of  which  he  was  tn  by  a  different  and  adverse  title^  and 
in  respect  of  which  the  other  co-heir  might  have  had 
his  formedon^  yet  that  where^  as  in  the  present  case^  the 
right  of  entry  in  respect  of  the  estate  tail  remained  in 
fiill  force^  and  the  issue  in  tail  had  one  and  the  same 
title  to  enter^  the  same  reasoning  does  not  apply.    The 
entry  generally  of  the  one  coparcener  was^  as  in  the  com- 
mon case  of  descent  to  coparceners,  the  entry  of  the 
other,  who  could  not,  without  a  subsequent  ouster,  hare 
maintained  an  ejectment  against  her  companion.   As  re- 
gards the  statute  (3  &  4  W.4,  c.  27) y  it  simply  operates  to 
abrogate  the  former  doctrine,  that  where  one  of  several 
co-tenants  had  been  in  the  possession  or  receipt  of  rents 
of  more  than  his  share  to  his  own  use,  such  possessbn 
or  receipt,  unexplained,  was  referable  to  the  common 
title,  so  as  to  keep  alive  for  an  indefinite  period  the 
right  of  the  one  party  out  of  possession  against  the 
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other  in  actual  possession ;  thus  establishing  (for  its  1849. 
own  purposes  only)  the  converse  presumption ;  but  it  Dob 
does  not  affect  to  determine  the  character  and  conse-       Danikl 

quences  of  an  entry  by  one  of  several  co-tenants.  „,     •'• 

^     '  Woodroffb: 

In  answer  to  the  second  of  the  above  propositions^  ^^  ^  ctmtra. 
the  plaintiff  in  error  submits^  firsts  that  as  regards 
general  principles^  without  some  act  on  the  part  of 
William  amounting  to  an  ouster  or  denial  of  the  title  of 
the  co-heir  (and  it  is  clear  that  his  mere  possession  or 
receipt^  and  retention  of  the  rents  of  the  entirety  would 
not  have  that  eflFect),  the  unity  of  the  title  of  the  copar- 
ceners was  not  disturbed;  but  the  special  verdict 
furnishes  no  evidence  of  any  such  act :  Secondly^  that 
as  regards  the  statute^  the  consequences  which  would 
obviously  result  from  construing  it  as  an  ex  post  facto 
declaratory  law,  by  which  the  aspect  of  titles  resting 
upon  transactions  concluded  at  any  antecedent  period, 
however  remote,  by  parties  competent  to  bind  all  the 
interests,  may  be  wholly  changed,  and  that  too  in  favor 
of  third  persons  not  claiming  under  the  common  title, 
demonstrate  that  such  a  construction  was  not  within 
the  contemplation  of  the  legislature,  which,  while 
studious  to  circumscribe  the  assertion  of  rights,  could 
not  have  intended  to  restore  rights  which,  indepen-  . 
dently  of  the  effect  of  possession  continuing  at  the  time 
of  passing  the  act,  had,  before  the  passing  of  the  act, 
been  destroyed  by  the  acts  and  deeds  of  parties  compe- 
tent by  such  acts  and  deeds  to  bind  all  the  interests  : 
And,  thirdly,  assuming  IVtlliam  to  have  gained,  by  the 
effect  of  his  continued  enjoyment  of  the  moiety  in  ques- 
tion, a  wrongful  estate,  that  estate  was  not  a  continu- 
ance or  an  enlargement  of  the  base  fee  alleged  to  have 
been  devised  by  the  will  of  George^  but  a  new  and  sub- 
stantive acquisition  in  fee  simple,  which  could  not,  with- 
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1849.        out  an  actual  conveyance  by  TVilliamy  become  subject  to 

j^^        the  limitations  of  the  will  of  George,  on  which  limita- 

dem.         tions  the  defendant  in  error  founds  his  clium. 
Daniel 

r.  The  plaintiff  in  error  further  submits^  that  by  virtue 

_,  .  *  of  the  deeds  of  lease  und  release  of  1814,  and  the  reco- 

ei  e  contra. 

very  then  suffered,  and  of  the  deeds  of  lease  and  release 
of  March  and  May  1818,  and  the  recovery  suffered  in 
1818,  and  the  several  other  assurances  stated  in  the 
verdict,  the  lessors  of  the  plaintiff  in  the  action  of 
ejectment,  or  some  of  them,  were  entitled  to  recover 
the  undivided  moiety  in  question;  and  therefore  the 
judgment  of  the  Court  of  Exchequer  of  Pleas,  deciding 
in  favor  of  the  plaintiff  in  error  for  the  entirety  of  this 
estate,  ought  to  be  restored.  [For  the  authorities 
cited  in  support  of  the  various  points  of  the  ailment 
for  the  plaintiff  in  error,  see  p.  827.] 

Mr.  Humphry  and  Mr.  Raundell  Palmer  for  the  de- 
fendant in  error  in  the  first  writ  of  error,  and  plaintiff 
in  the  second : 

Upon  the  facts  stated  in  the  special  verdict,  no  title 
is  shown  in  the  lessors  of  the  plaintiff,  or  any  of  them, 
to  that  moiety  of  the  property  in  question,  in  respect  of 
which  the  judgment  of  the  Court  of  Exchequer  of  Pleas 
was  reversed  by  the  Court  of  Exchequer  Chamber,  even 
if  a  title  in  them,  or  some  of  them,  be  shown  to  the 
other  moiety.     The  entirety  of  the  property,  or,  at  all 
events,  one  moiety  of  it,  is  now  vested  in  the  defendant 
in  error  as  tenant  for  life  in  possession  under  the  will 
of  George  Woodroffcy  from  the  time  of  whose  death,  in 
1779^  the  devisees  claiming  under  his  will  have  been  in 
the  uninterrupted  possession  and  enjoyment  either  of 
the  entirety  of  the  premises,  or  at  all  events  of  this 
moiety,  without  any  entry  by  the  issue  in  tail  claiming 
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under  the  settlement  of  1710,  or  any  remitter  to  such         ^^40 
issue,  who  at  the  death  of  the  testator,  were  under  no         Ook 

If  the  effect  of  the  conveyance  by  Hester  Woodroft'e  v, 

.     i-Top  ,      .       .  .        Woodroffk: 

m  1736  was  not  to  accelerate  and  brmg  into  possession    ^^  ^  contra 

the  remainder  or  reversion  in  fee,  then  vested  in  George 
Woodroffey  her  son,  Jia  the  heir  at  law  of  Robert  Wood- 
roffe,  subject  to  a  right  of  action  only  to  accrue  on  the 
death  of  Hester  to  the  issue  then  entitled  under  the 
entail  created  by  the  settlement  of  1710,— which  it  is 
submitted  was  the  true  effect, — then  the  effect  of  such 
conveyance  was  to  vest  the  entirety  of  the  promises  in 
question  in  the  testator  George  Woodroffe  for  an  estate 
in  fee  simple,  determinable  on  failure  of  issue  of  Robert 
and  Hester  Woodroffe,  and  defeasible  by  the  entry  of 
the  issue  in  tail  under  the  settlement  of  1710,  within 
the  time  prescribed  by  the  old  Statute  of  f^imitations. 
That  estate  continued  vested  in  George  Woodroffe  till 
the  time  of  his  death,  and  passed  by  his  will,  and  after- 
wards became  and  is  now  indefeasible,  either  as  to  the 
entirety  of  the  premises,  or  at  all  events  as  to  that 
moiety  in  respect  of  which  the  judgment  of  the  Court 
of  Exchequer  of  Pleas  was  reversed  by  the  Exchequer 
Chamber. 

The  period  from  which  the  Statute  of  Limitations 
began  to  run  against  the  estate  tail  created  by  the 
settlement  of  1710  ought  to  be  computed,  from  the 
death  of  Hester  Woodroffe  in  1767^  at  which  time  either 
a  right  of  action  or  a  right  of  entry  accrued  to  George 
Woodroffe,  as  heir  in  tail,  but  he,  being  then  in  posses- 
sion of  the  entirety  of  the  premises  under  his  title, 
either  to  the  reversion  in  fee,  or  to  the  base  fee  created  . 
by  the  conveyance  of  Hester  Woodroffe  in  1735,  was 
estopped  by  the  several  deeds  of  that  date,  including 
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1849.  the  recovery,  and  by  the  deeds  of  1765,  or  by  some  of 

Dob  them,  from  being  remitted  to  his  estate  tail  under  the 

jj^'  settlement  of  1710.     And  inasmuch  as  the  operation  of 

9.  this  estoppel  was  only  to  prevent  him   from  taking 

WOODROFPB: 

et  i  eoHira.  advantage  of  his  right  of  action  or  entry,  and  not  to 
prevent  the  right  of  action  or  entry  from  accruing,  it 
could  not  and  did  not  suspend  the  running  of  the 
Statute  of  Limitations  during  his  life. 

But  if  the  estate  tail  was  not  absolutely  barred  when 
fFilliam  Billinff hurst  (afterwards  JFoodroffe),  took  pos- 
session of  the  premises  in  1790,  and  even  if  he  was 
himself  remitted  to  an  estate  tail  as  to  that  moiety  of 
the  premises,  of  which  he  was  heir  in  tail  under  the 
settlement  of  1710,— the  contrary  of  which  is  contended 
for, — his  entry  operated  in  law  to  vest  in  him  the  pos- 
session of  the  other  moiety  of  which  he  was  not  heir  in 
tail  under  the  settlement,  according  to  the  title  which 
he  actually  had  thereto  as  devisee  for  life  under  the 
will  of  the  testator  George  Woodroffe.  The  effect  of 
William  Woodroffe' s  acts,  between  the  time  when  he  took 
possession  in  1790  and  the  date  of  the  recovery  of 
1818,  was  to  estop  him  and  those  claiming  under  him 
from  setting  up  any  title  in  him  to  the  premises  in 
question, — or  at  all  events  to  that  moiety  of  the  premises 
of  which  he  was  not  heir  in  tail,— adversely  to  the  title 
of  the  devisees  under  the  will  of  George  Woodroffe. 
The  right  of  the  issue  in  tail,  under  the  settlement  of 
1710,  to  the  premises  in  question,— or  at  all  events  to 
that  moiety  of  them, — was  absolutely  barred  before  the 
time  when  the  recovery  of  1818  was  suflFered. 

Mr.  Turner  replied. 

The  following  authorities  were  referred  to  and  com- 
mented on  in  the  course  of  the  arguments : — 

On  the  eflfect  of  the  deed  poll  as  a  covenant  to  stand 
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seised^  creating  a  base  fee  :  —Co.  Litt.  18  (a) ;  Machell        1849. 
V.  Clarke,  2  Lord  Raym.  778,  S.  C.  2  Salk.  619,  and  7         D^ 
Mod.  18 ;  Roe  v.  Tranmer,  2  WiLs,  75 ;  Doe  v.  Salkeld,       j^^;^^ 
Willes,  673;  1  Cni.  Dig.  90, 4  Cru.  Dig.  115,  and  5  Cru.  ». 

Dig.  395  (3d  ed.) ;  1  Bartends  Points  in  Conv.  92;  Notes  ^^  ^  ^^^^ 
to  Took  V.  Glascock,  1  Wm.'s  Saund.  260 ;  Goodright  v. 
Jfead;  3  Burr.  1703  ;  Stapilton  v.  Stajnlton,  1  Atk.  2 ; 
Massy  v.  Batwell,  4  Dm.  &  War.  58;  Doe.  dem. 
Xreic^  V.  Daviesy  2  Mee.  &  W.  503.  And  that  the  base 
fee  was  devisable  :  Doe  dem.  Cooper  v.  Finch,  4  B.  &  Ad. 
283. 

On  estoppel  against  G.  Woodroffb s  entry  by  reason 
of  the  recovery  suffered  by  him  in  1735 ;  Co.  Litt.  352 ; 
Bight  dem.  Jeffereys  v.  Bucknall,  2  Barn.  &  Ad.  278. 

On  merger ;  Amy  Townsend^s  Case,  Plowd.  Ill; 
Stone  V.  Neuman,  Cro.  C.  427 ;  2  Black.  Com.  177 ; 
Cru.  on  Fines,  274  ;  Symonds  v.  Cudmore,  A  Mod.  1 ; 
3  Preston's  Conv.  257,  341  and  345. 

On  entry  and  remitter :  Statute  of  Uses,  27  Henry  8 ; 
Statute  of  Wills,  32  Henry  8 ;  Littleton,  ss.  659  (with 
Butter's  note),  690,  693  and  695 ;  Co.  Litt.  163  b, 
242  and  373  b ;  the  Case  of  Fines,  3  Co.  Rep.  87 ; 
Hawtrey^s  Case,  Dyer,  191 ;  Anonymotis,  Dyer,  351  b ; 
Penyston  v.  Lyster,  Cro.  Eliz.  896;  Smales  v.  Dale, 
and  Duncombe  v.  Wtngfield,  Hob,  120  and  254 ;  Cromp- 
ton  V.  Lord  Morley,  Winch's  Rep.  5;  Bro.  Abr.,  tit. 
"  Entry ;"  Comyn's  Dig.,  tit.  "  Remitter,"  B.  3,  C.  6 ; 
Preston's  Shep.  Touch.  73  ;  Doe  v.  Prosser,  Cowp. 
217;  Doe  v.  Pearson,  6  East,  173;  Doe  d.  Bamett 
V.  Keen,  7  Ter.  Rep.  386 ;  Curtis  v.  Price,  12  Ves.  89 
and  97 ;  Sugden  on  Powers,  172. 

On  the  operation  of  the  Statutes  of  Limitations  (21 
Jac.  I.,  c.  16,  and  3  &  4  W.  IV.,  c.  27,  s.  12)  : 
Cotterell  v.  Dutton,   4   Taunt.  826 ;  Tolson  v.  Kaye, 
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1849.  3  Bro.  &  B.  217 ;   Doe  dem.  7%ompMi»  v.  Tka 

Dob  6  Ad.  &  El.  721  ;  CuUey  v.  Doe  dem.  Taylm 

dSJ;^  Ad.  &  El.  1008,  and  3  Perry  &  Dav-  533;  JVq 

„      ».  Doe  dem.  Knighty  2  Mee.  &  Wela.  894. 

WOODROFFB; 

tthooKtra,         ^^  election  under   the  will   of  G.   Woodmjf 
venting  remitter,  equal  to  disclaimer :  Dirvdng 
Kirwauy   2   Sch.    &    Lef.    420;     Tawnson  ▼• 
3  Barn.  &  Aid.  31  ;  and  Stacy  v.  Elph,  1  Myl 
195. 

Lord  Brougham,  at  the  close  of  the  argume 
This  case  has  now  occupied  four  days  in  arg 
very  usefully  and  instructively,   because  the  ca 
been  very  ably  argued.     It  is  a  case   of  very  co: 
able  importance  to  the  law,  because  principles  ai 
tilated  and  argued,  founded  upon  opinions  whi 
in  the  nature   of  first  impressions  ;  and    it   n 
therefore  a  more  careful  consideration  on  the  ] 
your  Lordships  before  you  finally  dispose  of  it. 
gratulatc  your  Lordships  on  having  the  assists 
the  learned  Judges  to  guide  our  enquiries  intc 
points,    and    I    propose    that    you     shall     pu 
question  to  them :  ^^  In  the  state  of  titles  ani 
generally  found  by  the  special  verdict^  what  esl 
estates  did  the  plaintiff  in  error  take,  and  what 
did  the  defendant  in  error  take  ?^^     This  will,  I 
embrace  the  whole  case.     At  the  same  time  I 
not  be  dealing  fairly  with  the  case,   and  wit! 
Lordships,  if  I  did  not  add  that  there  are  certain 
upon  which  I  should  wish  to  have  the  opinion 
learned  Judges,  though  I  do  not  expect  them  to ; 
them  as  if  they  were  questions  formally  put  to  tl 
your  Lordships.     [His  Lordship  then  proposed 
minor  questions^  and  siiid  he  expected  to  find 
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answers  of  the  learned  Judges  great  assistance  in  finally         '^^• 

disposing  of  the  main  question.]  Dob 

dem, 
Daniel 

V. 

Mr.  Baron  Alderson. — My  Lords,  your  Lordships       ^ . 

•^  /   ^  ^        ete  conira, 

have  proposed  the  following  question  of  law  to  her 

Majesty^s  Judges:— "In  the  state  of  the  titles  and  ^}^^-^'** 

facts  generally  found  by  the  specisd  verdict,  what  estate        .  .  ^^ 

or  estates  did  the  plaintiff  in  error   take,   and  what 

estates  did  the  defendant  in  error  take  ?**      And  I  am 

now  to  deliver  our  answer,  and  the  reasons  for  it  to 

your  Lordships. 

It  will  not  be  necessary  in  this  case  to  state  the  facts 
of  tlie  special  verdict  at  length,  because  they  are  already 
very  fully  and  correctly  stated  in  the  judgments  of  the 
Courts  below  (a).  Nor,  indeed,  after  the  very  elaborate 
manner  in  wluch  the  question  has  been  discussed,  both 
in  the  Court  of  Exchequer  and  afterwards  in  the  Court 
of  Error,  will  it  be  necessary  to  state  at  any  great 
length  the  reasons  for  the  answers  which  her  Majesty^s 
Judges  have  now  to  give  to  the  question  put  to  them 
by  your  Lordships. 

We  think,  then,  that  it  is  clear,  first,  that  by  the 
deed  poll  of  1735,  executed  by  Hester  Woodroffey  a 
base  fee  was  created.  The  case  of  Machell  v.  Clarke  (i), 
seems  to  have  decided  this  point.  There  it  was  held 
that  a  deed,  which  was  a  covenant  to  stand  seised, 
being  an  innocent  conveyance,  created  an  estate  of  in- 
heritance, or  a  base  fee  determinable  on  the  failure  of 
the  estate  tail;  and  the  reasons  assigned  by  Lord  Holt 
for  the  decision  in  that  case  are  plainly  applicable  to 
the  present  case.  Indeed,  this  point  has  never  been 
seriously  contested  in  the  arguments  at  the  bar. 

((/)  10  &  15  M,  &  W.  G06  &  769.         {h)  2  Ld.  Kaym.  77S. 
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1849.  It  isy  however^  suggested,  that^  although  this  i 

j)o2  this  base  fee  merged  in  the  reversion  in  fee,  wU 

cfcm.  |.|jg  |.jjj^g  Qf  ^Yie  execution  of  the  deed  creating  ii 

V.  vested  in  George  fFoodroffe,     But  we  think  it  di 

. .      .  '  because  the  intermediate  estate  tail,  which,  bein 
served  by  the  Statute  De  DoniSy  was  still 


Qp*""!^*^'**  prevented,  by  its  interposition,  any  such  mergei 

taking  effect.  This  was  the  state  of  things  at  the 
of  Hester  Woodroffe.  On  her  death,  however,  i 
Woodroffe  entered  into  the  estate.  If  this  entr 
been  under  ordinary  circumstances^  it  would,  no  i 
have  put  an  end  to  the  defeasible  estate,  the  ba 
previously  created.  But  it  is  clear  that  here  ( 
Woodroffe  took  the  defeasible  title  by  his  own  a 
consent;  he  was  a  party  to  the  recovery  suffe 
consequence  of  and  contemplated  in  the  deed  cr 
the  base  fee ;  and  a  person  so  taking  the  defi 
title  cannot  be  remitted  to  his  better  title, 
estopped  by  his  own  acts  from  setting  it  up.  i 
Woodroffe^  therefore,  we  think,  remained  holdii 
estate  under  the  defeasible  title  which  came  to 
and  the  base  fee  continued  until  his  death  in  177 
Then  it  appears  that  the  trustees  under  his  w 
tcred  and  held  the  estate.  The  two  coheirs  in  ta 
Reverend  William  Billinghurat  and  Mrs.  Ca\ 
made  no  entry  at  all,  and  so  did  not  put  an  end 
base  fee.  But  in  1790  a  new  state  of  things  ; 
JVillimn  Woodroffe,  the  great  nephew  of  George 
entered  into  possession,  no  doubt  intending  to 
under  the  will  of  George ;  but  though  this  was  I 
tention,  we  think  the  law  is  clearly  established  ] 
passage  cited  from  Littleton,  sect.  695,  where  he 
^^  If  a  man  be  disseised,  and  the  disseisor  let  tbi 
to  the  disseisee  by  deed  poll^  or  M'ithout   deed 
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term  of  years,  by  which  the  disseisee  entereth,  this  entry  1 849. 

is   a   remitter    to   the   disseisee.    For   in   such  case,  ^^ 

where  the  entry  of  a  man  is  congeable,  and  a  lease  is  i^^^' 

made  to  him,  although  he  claims  by  words  in  pais,  that  v, 

he  hath  estate  by  force  of  the  lease,  or  saith  openly        . 

.  et  e  contra, 

that  he  claimeth  notliing  in  the  land  but  by  force  of 

such  lease,  yet  this  is  a  remitter  to  him,  for  that  such  Opmionoftke 
disclaimer  is  nothing  to  the  purpose.'^  In  truth 
the  entry  of  the  party  always  operates  to  restore  him 
to  his  older  and  better  title,  whatever  he  may  intend 
to  do  when  he  enters.  This  point  is  fully  argued,  and  we 
think  satisfactory  reasons  are  assigned  for  it,  in  the  judg- 
ments of  both  the  Courts  of  Exchequer  and  Exchequer 
Chamber,  to  which  we  do  not  wish  to  add  anything. 

It  is  true,  however,  that,  if  by  the  operation  of  the 
Statute  of  Limitations,  William  Woodroffe^s  right  of 
entry,  as  co-heir  in  tail,  had  been  taken  away,  his  entry 
into  the  estate  might  not  have  had  this  operation.  But 
the  facts  of  the  case  give  an  answer  to  this  difficulty. 
The  true  construction  of  the  Statute  of  Limitations  is 
to  hold  that  it  bars  those  only  who,  having  an  available 
right  of  enty,  have  omitted  during  the  statutable  period 
of  twenty  years  to  exercise  it.  Now  in  this  case  no 
one  had  an  available  right  of  entry  till  1779 ;  for  al- 
though Hester  Woodroffe  died  in  1769,  yet  on  her 
death  George  Woodroffe,  being  estopped  by  his  own 
acts,  as  we  have  before  mentioned,  had  no  available 
right  of  entry  as  heir  in  tail.  On  his  death,  however, 
in  1779,  the  time  of  limitation  began  to  run.  But 
then  in  1790,  when  William  Woodroffe  entered,  only 
eleven  years  had  elapsed ;  it  was  therefore  quite  com- 
petent for  William  Woodroffe,  had  any  one  else  then 
been  in  possession  under  Georqe^s  will,  to  have  made 
an  entry,  and  asserted  his  right  as  tenant  in  tail  ;    and 
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1849.  his  entry  in  1790  must  therefore^  we  think^  have  thai 

Dob  effect  given  to  it. 

d^.  William  Woodroffe,  therefore,  in  1/90  was,  as  wc 

V.  think,  remitted  to  his  older  and  better  title,  according 

,  .      ,        to  the  rule  of  law  stated  by  Littleton.    What  then  wai 
et  i  contra,  ^ 

the  title  which  he  so  had  ?     He  was  one  of  the  cohein 
Opimon  qftke  j^  ^^  ^^^  entitled  under  that  to  a  moiety  of  the  e»- 

tatc ;  as  to  the  residue,  he  had  only  the  defeasible  tide, 
the  base  fee.  Mrs.  Walker  was  the  other  coheir,  and 
entitled  as  such  coheir  to  have  entered  and  defeated 
the  base  fee  as  to  her  moiety.  The  reason  assigned  for 
the  remitter  taking  place  as  to  the  estate  of  William 
Woodroffe  is  hardly  applicable  to  her.  For  thougli 
IVilliam  Woodroffe  could  not  sue  himself  by  a  writ  of 
fonnedon,  and  therefore  must  be  in  by  his  remitter, 
this  reason  is  plainly  inapplicable  to  Mrs.  Walker^s  case. 
It  is  indeed  said  that  the  entry  of  one  coparcener  ii 
an  entry  of  both,  and  that  so  the  entry  of  William 
Woodroffe,  by  which  he  was  remitted,  was  an  entry 
also  by  Mrs.  Walker,  and  therefore  that  she  also  was 
remitted  as  to  her  moiety,  and  the  whole  base  fee 
defeated ;  and  for  this  Smales  v.  Dale  (a)  was  cited.  It 
may  be  well  doubted  whether  the  third  manner  of  entry 
by  a  coparcener,  mentioned  by  the  court  there,  viz.,  an 
entry  where  one  coparcener  claimeth  the  whole  ex- 
pressly (which  is  the  present  case,  for  William  Wood- 
roffe here  clearly  entered  under  the  then  supposed  good 
title  created  under  Hester  and  George  WoodraffVs  deed 
and  recovery),  could  be  an  entry  by  the  other  copar- 
cener at  all.  For  Coke  Littleton,  373,  seems  quite  con- 
trary to  this  extrajudicial  opinion  of  the  Judges  in 
Smales  v.  Dale.  But  we  agree  with  the  Court  of  Ex- 
chequer Chamber  in  thinking,  that  after  the  statute 

(a)  Hobart,  120. 
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3d  &  4th  miliam  the  4th,  chapter  27,  section  12,  this         1^9. 

cannot  be  so.     There  seems  no  doubt  that  this  statute         Dob 

has  a  relation  back,  and  makes  the  possession  of  one       DanTkl 

coparcener  no  longer  the  possession  of  the  other.      If  ,,,      ''• 
'^  '  or  Woodrofpe: 

so,  the  possession  of  William  Woodroffe  here  was  not  ^  ^  ctmira, 
the  possession  of  Mrs.  Walker  at  all ;  and  therefore, 
although  by  that  possession  he  was  remitted  to  his  ^'jSl^^ 
older  and  better  title,  in  order  to  avoid  the  absurd  con- 
sequence of  his  being  reduced  to  sue  himself  if  he 
wished  to  hold  the  estate  under  it,  yet  Mrs.  Walker 
not  being  in  possession,  and  not  having  entered  so  as 
to  defeat  the  base  fee  under  which  William  Woodroffe 
held  the  other  moiety,  the  base  fee  as  to  this  moiety 
Rtill  remained  in  William  Woodroffe  till  defeated.  It 
is  not  necessary  to  go  further,  for  the  mere  lapse  of 
time,  independently  of  the  acts  done  by  Mrs.  Walker 
and  those  claiming  imder  her,  have  now  made  the  base 
fee  no  longer  defeasible  as  to  this  moiety  of  the  estate. 

The  answer,  therefore,  wliich  we  propose  to  give  to 
your  Lordship^s  question  is,  that  George  Woodroffe^ 
the  defendant  in  error,  takes  an  estate  for  life  in  a 
moiety  of  the  estate,  inasmuch  as  IVilliam  Woodroffe, 
his  brother,  had  that  moiety  as  tenant  for  life  only 
under  the  will  of  George  Woodroffe,  the  base  fee  as  to 
that  moiety  never  having  been  defeated,  and  that  the 
plaintiffs  in  error  take  the  other  moiety  in  fee. 

Jjor A,  Brougham. — I  am  sure  your  Lordships  feel  much 
indebted  to  the  learned  Judges  for  the  great  at- 
tention they  have  bestowed  on  this  nice  and  diffi- 
cult case, — nice  and  difficult,  I  mean,  in  some  parts 
of  it,  though  I  confess  that  I,  while  attending  to  the 
argument,  held  the  opinion  at  which  the  learned  Judges 
have  arrived.  I  had  much  communication  with  them 
in  the  course  of  the  argument,  and  I  took  leave,  besides 
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Dob 

Danibl 

V, 

WooDBom 
et  h  contra. 


the  main  question  submitted  to  them^ — ^I  took  leave,  for 
the  purpose  of  more  fiilly  elucidating  the  subjeet,  to 
call  their  attention  to  certain  points  which  I  put  in 
the  form  of  quseries^  as  to  whether  George  Woodrofi 
took  a  base  fee^  or  an  estate  potar  autre  vie,  thatii, 
determinable  on  the  death  of  Hester;  secondly^  upon 
the  question  of  merger;  thirdly,  upon  the  point  of 
estoppel ;  and,  lastly,  upon  the  question  of  the  appfi- 
cation  of  the  old  Statute  of  Limitations,  and  the 
statute  of  1833  (3  &  4  fVilL  4,  cap.  27),  an  act  which  I 
brought  in  at  the  recommendation  of  the  Real  Pro- 
perty Commissioners. 

I  have  now  had  the  advantage  of  hearings  in  common 
with  your  Lordships,  the  opinion  of  the  learned  Judges, 
delivered  by  my  learned  friend  Mr.  Baron  JUdersoMj 
and  I  have  been  favoured  also  with  the  written  answers 
of  two  of  the  learned  Judges  to  the  additional  quffiries, 
in  which  answers  all  the  others  coincide,  and  they 
came  to  the  opinion  to  which  I  expected  they  would 
come  from  what  passed  at  the  hearing.  But  it  was  fit 
that  these  points  should  be  all  maturely  considered; 
for  tliis  is  a  case  which  will  be  hereafter  cited  as  having 
a  great  and  important  influence  on  this  branch  of  the 
law  of  real  property. 

Although  I  am  prepared  now  to  move  your  Lord- 
ships to  give  judgment  in  accordance  with  the  opinion 
of  the  learned  Judges  now  delivered,  I  think  it  will  be 
as  well  to  look  into  the  printed  cases  before  we  apply 
that  opinion  to  the  law,  for  which  reason  I  propose  that 
it  shall  stand  over  till  Monday  next,  and  that  the 
opinion  now  delivered  be  printed  in  the  mean  time. 

Lord  Campbell. — I  have  no  doubt  that  your  Lordships 
will  be  governed  by  the  opinion  of  the  learned  Judges, 
which  hap  been  delivered  in  a  manner  so  highly  satisfac- 
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tory  by  the  learned  Baron ;  but  I  quite  agree  with  my  1849. 
noble  and  learned  friend  that  the  proper  course  will  be  Dob 
to  have  this  opinion  printed^  and  that  the  case  may       d^^bl 

be  further  considered  on  Monday.  „      "• 

WOODROFFR  : 

et  h  contra. 
Lord  Brougham  : 

This  case  was  argued  before  the  learned  Judges  when 

I  occupied  the  chair^  in  the  absence  of  my  noble  and 

learned  friend  the  Lord  Chancellor;    my  noble  and 

learned  friend  Lord  Campbell  also  was  present.     We 

had  a  good  deal  of  argument  with  the  learned  counsel 

at  the  bar^  and  a  good  deal  of  discussion  with  the 

learned   Judges^  whose  invaluable  assistance  we  had 

the  advantage  of  having.    To  nine  different  quaeries 

which  I  put  to  the  learned  Judges  they  have  given 

their  opinion.     It  was  in  order  to  have  a  constat  upon 

the  points  which  we  discussed  among  ourselves^  while 

the  argument  was  going  on  at  the  bar^  that  I  put  them 

those  questions.      [His  Lordship  stated  the  substance 

of  the  questions.] 

All  those  points  were  put  to  the  learned  Judges^  and 

having  been  considered  by  them,  the  result  of  their 

opinion  is,  that  the  plaintiff  in  the  Arst  writ  of  error  is 

entitled  to  one  moiety  of  the  lands  in  question,  and 

the  defendant  to  the  other  moiety,     lliat  satisfies  the 

plaintiff  in  the  first  writ,  but  the  defendant  is   not 

quite  satisfied  with  that.     The  ejectment  was  brought 

against  him  to  disturb  his  title  in  both  cases,      llien 

the  result  is  that  he  brings  his,  the  second  writ  of  error, 

and  he  is  minded  to  have  possession  of  the  moiety 

which  the  judgment  of  the  court  below  and  of  the 

learned  Judges  gives  to  the  plaintiff  in  the  first  writ. 

The  result  appears  to  me,  agreeing,  as  I  entirely  do, 

with  the  learned  Judges  in  their  opinion  upon  all  the 
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1849.  points,  to  be,  that  the  parties,  as  it  were,  quit  the  court, 

^^  so  to  speak,  as  they  came  into  it.     Tliat  the  plaintiff 

dem.  in  each  writ  of  error  fails,  and  the  defendant  in  each 

r.  keeps  his  moiety,  that  is,  both  parties  retain  each  ms 

,  .       .      '  moiety.     That  results,  therefore,  in  this,  that  I  have  to 
et  k  eoniro.  •'  ... 

recommend  to  your  Lordships,  agreeing  with  the 
learned  Judges,  to  pronounce  for  the  defendant  in 
error  in  both  cases. 

Lord  Campbell: 
I  entirely  agree  with  the  opinion  delivered  by  Mr. 
Baron  Alderson^  in  his  own  name,  and  that  of  six  of  his 
absent  brethren.  There  is  no  difficulty  in  applying  it 
to  the  record.  There  were  eight  Judges  present  when 
the  case  was  argued.  We  are  unfortunately  prevented, 
by  death,  from  having  the  opinion  of  one  of  them,  my 
learned  friend  Mr.  Justice  Coliman.  He  at  one  time, 
as  I  have  understood,  entertained  doubts  upon  the 
subject,  and  his  having  entertained  such  doubts  made 
me  hesitate,  because  he  certainly  was  a  very  profound 
lawyer ;  but  I  am  very  glad  to  hear  that  his  doubts 
were  removed,  and  that  the  learned  Judges  are  unani- 
mous in  the  opinion  delivered  to  us.  I  entirely  concur 
in  it,  and  I  agree  with  the  recommendation  of  my 
noble  and  learned  friend. 

Lord  Brougham  ; 

I  furnished  my  noble  and  learned  friend  with  the 
cjueries  which  were  put  to  the  learned  Judges,  so  that 
the  whole  subject  has  been  brought  before  him. 

1  he  judgment  of  the  House  will  be  for  the  defendant 
in  error  in  each  case.  That  is,  the  judgment  in  the 
Exchequer  Chamber  stands,  correcting  the  judgment  of 
the  Court  of  Exchequer.  We  say  nothing  of  the  costs, 
because  those  on  one  side  balance  those  on  the  other. 
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The  Rev.  William  Hamilton  Drum-") 

MOND  and  another   -         -         -         -J     ™  '       Feb.  24*28, 

and  29  * 
The  Attorney  General  for  Ireland,"]  March  2  &  6. 

at  the  relation  of  George  Matthews  > Respondents.       ,  ^?^q\ 
and  others        -         -         -         -         -  J 

• 

In  the  year  1710  certain  members  of  Protestant  Dissenting  Deedoftrus^. 
Congregations  in  Ireland  subscribed  sums  of  money  for  Protestant 
charitable  purposes,  and  for  the  management  of  the  fund  Dissenters. 
executed  a  deed,  which  recited  that  the  objects  of  the  trusts   Unitarians, 
thereof  were ;  Ist,  to  support  the  Protestant  Dissenting  in-  _g|,^j^„^ 
terest  against  unreasonable  prosecutions  ;  2dly,  to  educate 
youth  designed  for  the  ministry  among  Protestant  Dissen- 
ters ;    3dly,  to  assist  poor  Protestant  Dissenting  congrega- 
tions ;  and  4thly,  for  such  other  pious  and  religious  ends, 
and  by  sucfi  means  as  the  subscribers  should  tlunk  proper 
for  promoting  these  objects : 

Held — affirming  the  judgment  of  the  Court  of  Chancery  in 
Ireland — that  Unitarian  Protestant  Dissenters  were  not 
within  the  trusts  of  the  deed. 

The  terms  *'  Protestant  Dissenters"  not  having  acquired  a 
known  legal  meaning  in  1710,  evidence  may  be  received  to 
ahew  what  was  their  meaning  in  a  deed  of  that  date, — such 
as  contemporaneous  documents  and  usage,  the  acts  of  the 
party,  and  the  circumstances  in  which  he  was  when  he 
made  the  deed,  but  not  his  particular  opinions  or  declara- 
tions. 

Although  contemporaneous  usage  and  long  enjoyment  afford 
grounds  for  the  interpretation  of  doubtful  words  in  a  trust 
deed,  they  give  no  sanction  to  a  breach  of  trust. 

A  decree,  wluch  declares  Trinitarian  Protestant  Dissenters 
only  tu  be  entitled  to  a  trust  fund,  is  right  in  removing 
from  the  trust  such  of  them  as  concurred  in  the  mis- appli- 
cation of  the  fund. 

This  appeal  was  brought  against  a  decree  made  by 
Sir  Edward  Sugden,  Lord  Chancellor  of  Irelandy  in  the 
year  18"^,  in  a  suit  instituted  there,  by  information  at 
the  relation  of  the  respondents,  for  the  purpose  of 
regulating  a  charity  founded  in  Dublin  in  the  year  1710, 
for  the  benefit  of  ^^  Protestant  Dissenters.^*     By  the 

3k 
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1B49.         decree  it  was  declared  that  Unitarians  were  not  entitled 
J>RUMMONii    to  participate  in  the  charity.    (3  Dru.  &  War.  165.) 

'I^Jjg  The  information  (filed  in  ^ipril  1840)  stated^  among 

Attorney  other  things,  that  on  the  passing  of  the  Act  of  Unifo^ 
mity  (17  &  18  Car.  11.,  cap.  6),  several  Presbyterian  mi- 
nisters, then  in  the  enjoyment  of  parochial  benefices  in 
Dublin  and  other  parts  of  Irelandy  having  declined  to 
conform  to  the  provisions  of  that  statute,  withdrew 
from  their  parochial  cures,  and  with  some  of  thar 
parishioners,  formed  five  Non-conforming  or  Protestant 
Dissenting  congregations,  agreeably  to  the  Presbyterian 
form  and  discipline,  and  erected  five  meeting- hou8e» 
in  Dublin,  viz.,  in  Wood  Street,  in  Cook  Street,  in  New 
Row,  in  Plunhet  Street,  and  in  Mary^s  Abbey  :  That 
these  five  congregations,  being  all  agreed  upon  the  doc- 
trine of  Jthe  Trinity  as  an  essential  article  of  faith,  and 
their  ministers  having  selected  Godly  persons  out  of 
their  respective  congregations  as  elders,  after  the  man- 
ner of  the  Presbyterian  Church,  united  in  an  ecclesias- 
tical association,  called  a  Presbytery,  for  the  govern- 
ment of  their  internal  affairs,  known  by  the  name  of 
*^The  Dublin  Association  or  Presbytery;^'  and  that 
from  their  origin  to  the  year  1/02,  the  ministers  of 
these  congregations  regularly  taught  and  preached  the 
doctrine  of  the  Trinity :  That  in  1702,  the  Rev.  2%o»w 
Emlt/Uy  minister  of  the  Wood  Street  congregation^ 
having  avowed  that  he  held  Unitarian  opinions,  was 
removed  by  the  Presbytery  from  the  pastoral  charge  of 
the  congregation,  and  was  subsequently  prosecuted, 
found  guilty,  and  sentenced  to  fine  and  imprisonment 
for  having  promulgated  Unitarian  doctrines  in  a  book 
entitled  ^^  An  Humble  Jnquirj''  into  the  Scripture 
Account  of  Jesus  Christ  :'^  That  the  Pre8b\ierian8 
or  Protestant  Dissenters  in  Ireland,  from  the  time  of 
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their  separation  from  the  Established  Church  in  1665, 
were  all,  except  Mr.  Emlyn,  agreed  amongst  them- 
selves, and  with  the  Established  Church,  upon  articles 
of  faith  and  the  objects  of  Christian  religious  worship, 
dissenting  from  the  then  Established  Church  only  upon 
questions  of  Church  government. 

The  information  further  stated,  that  in  the  year 
1710,  Sir  Arthur  Langfordy  with  others,  members  of 
the  said  five  congregations,  and  believers  in  the  doc- 
trine of  the  Trinity,  subscribed  large  sums  of  money  for 
the  charitable  purposes  thereinafter  set  forth,  and  that 
in  order  to  secure  the  due  management  of  the  fund  so 
formed,  the  founders  thereof  executed  a  deed  of  trust, 
dated  the  1st  of  Afay,  1710,  which  recited  that,  ^^from 
a  pious  disposition  and  concern  for  the  interest  of 
our  Lord  Jesus  Christ,  and  the  welfare  of  precious 
souls.  Sir  A.  Langford  and  Joseph  Damer,  Esq.,  with 
divers  other  well-disposed  Christians,  had  designed 
and  intended  to  set  on  foot  a  stock  or  fund  for  the 
support  of  religion  in  and  about  Dublin  and  the  south 
of  Ireland^  by,  first,  assisting  and  supporting  the  Pro- 
testant Dissenting  interest  against  unreasonable  pro- 
secutions, some  of  which  they  had  lately  been  ex- 
posed to;  secondly,  for  the  education  of  youth  de- 
signed for  the  ministry  among  Protestant  Dissenters ; 
thirdly,  for  assisting  Protestant  Dissenting  congrega- 
tions that  were  poor,  and  unable  to  provide  for  their 
ministers ;  and  fourthly,  for  such  pious  and  religious 
ends,  and  by  such  means,  as  should  by  the  subscribers 
thereunto  be  thought  proper  and  reasonable,  for  pro- 
moting the  design  and  intention  therein  expressed: 
And  that  the  several  subscribers  had  mutually  engaged 
to  employ  the  utmost  of  their  integrity  and  faithful- 
ness, with  all  necessary  care  and  diligence,  in  the  pur- 
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suit  of  the  rules  and  methods  thereinafter  unanimously 
agreed  to  by  them^  and  which  should  or  might  be 
thereafter  added^  for  the  accomplishing  and  carrying 
on  so  good  a  work/' 

The  deed  then  stated  twelve  rules  or  provisionfl  (all 
which  were  set  forth  in  the  information)  for  the  manage- 
ment of  the  fund  then  subscribed^  and  such  additional 
funds  as  should  ft'om  time  to  time  accrue.     The  third 
rule  proceeded  thus  :    ^^  and  since   a  corporation  by 
charter  is  not  on  this  occasion  to  be  expected  or  at- 
tempted, and  seeing  deeds  of  trust  and  conveyances 
are  still  liable  to  many  contingent  hazards  and  incon- 
veniences, it  seems  best  to  place  the  great  security  of 
the  present  undertaking  (next  to  the  blessing  and  pro- 
tection of  God)  upon  the  faithfulness  and  integrity  of 
the  persons  herein  named  to  be  tnistees,  being  the 
ministers  of  the  several  Dissenting  Protestant  congre- 
gations associated  in  Dublin^  and  two  out  of  each  of 
their  congregations,  and  the  other  persons  hereinafter 
named,  viz.,  the  Rev.  Mr.  Joseph  Boyce^^  (then  followed 
the  names  of  nine  other  ministers  of  the  five  congr^- 
tions,  and  ten  members  thereof  called  elders,  and  seven 
other  persons,  also  called  elders,  who  subscribed  large 
sums),  '^whom  we  do  hereby  constitute,  &c.  trustees 
and  managers  of  the  said  fiind,  together  with  all  and 
every  the  additions  that  shall  be  made  thereunto ;  and 
that  they,  or  the  major  part  of  them,  being  eleven  at 
least  of  the  whole  number,  duly  summoned,  who  shall 
be  in  and  about  the  city  of  Dublin,  shall  order,  manage^ 
and  set  out  at  interest,  or  otherwise  to  the  best  advan- 
tage, as  to  them  shall  seem  most  fit,  the  present  fiind, 
together  with  the  additions  and  revenue  thereof  from 
time  to  time,  to  the  uses,  intents  and  purposes  afore- 
said.^'  The  eighth  rule  provided  for  a  succession  in  the 
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trusteeship^  by  covenanting  that,  "  as  often  as  any  of  li^49. 

the  said  members^^  (the  ten  ministers  and  ten  elders)  Drummond^ 

**  die  or  be  displaced^  that  in  the  room  of  a  minister,  ry'^^ 

such  other  minister  as  shall  regularly  succeed  to  such  Attornbt 

°  ^  (JBNBRAI/. 

congregation,  shall  succeed  to  the  said  trust ;  and  in 
room  of  any  of  the  said  members  of  a  congregation^  one 
of  the  said  congregation  shall  be  chosen  by  ballot, — all 
which  shall  be  done  by  the  unanimous  agreement  of 
the  said  trustees,  or  three-fourths  of  them  present,^^  &c. 
The  ninth  rule  was  to  the  effect  that  as  often  as 
any  deed,  gift,  &c.  should  be  made  for  the  use  of  this 
fund,  it  would  be  advisable  *'  that  it  be  made  to  two  of 
the  trustees,  not  ministers,  and  that  it  be  expressed 
to  be  made  to  them,  to  such  pious  and  charitable  uses 
as  they  should  think  fit,  without  any  mention  of  this 
fund  ;  and  that  thereupon  the  same,  as  well  as  any  al- 
ready made,  shall  be  taken  to  be  to  the  uses  of  this  fund> 
and  under  the  regulations  therein  mentioned."  The 
tenth  rule  was,  that  when  any  such  deed  or  grant  as  afore- 
said, be  made,  or  any  security  by  bonds,  mortgages  &c., 
be  taken,  the  same  should  be  made  to  two  of  the  said 
trustees,  not  ministers,  and  not  many  to  the  same  per- 
sons. The  eleventh  rule  required  newly-elected  trustees 
to  endorse  on  the  deed  their  acceptance  of  the  trust,  and 
to  act  with  the  other  trustees  with  all  diligence  and  faiths 
fulness  in  the  execution  of  the  trust,  according  to  the  co- 
venants and  rules  in  the  deed  mentioned  ;  and  the 
twelvth  provided  for  the  investment  of  the  fund,  then 
amounting  to  1500/.— ^^ which  sum, with  the  interest  and 
increase  thereof,  with  what  additions  should  be  made 
thereto  by  any  person  whatever,  the  trustees'*  (after  de- 
claring their  acceptance  of  the  trust),  ^^  promised  and  de- 
clared should  be  and  remain  to  the  uses,  intents  and 
purposes  aforesaid ;  and  that  they  would  from  time  to 
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time^  follow  the  articles  and  rules  as  prescribed^  and 
which  should  afterwards  be  added  for  the  better  govern^ 
ment  of  the  fund  and  the  registry  of  the  donors  and  thdr 
subscriptions^  and  for  executing  the  trust,  and  every 
particular  with  the  utmost  fidelity/^ 

The  information  further  stated^  that  all  the  original 
trustees  believed  in  the  doctrine  of  the  Trinity,  and 
that  up  to  a  recent  period  the  entire  income  of  die  fiind 
was  applied,  according  to  the  trusts  of  the  deed,  for  the 
benefit  of  Trinitarian  Protestant  Dissenters ;  that  the 
Wood  Street  congregation  had  united  with  that  of  Cook 
Street, and  removed  to  a  meeting-house  mStrand  Street; 
that  the  congregation  of  New  Row  had  removed  to 
Eustace  Street,  and  the  congrregation  of  Pbrnkett  Street 
had  joined  a  congrr^ation  of  Trinitarian  Presbyterians 
on  Usher^s  Quay ;  that  the  said  congregations  of  Strand 
Street  and  Eustace  Street,  lately  abandoning  their 
ancient  faith,  had  adopted  what  are  called  Unitarian 
opinions,  and  the  Reverend  Joseph  Hutton  and  Dr. 
LedliCy  ministers  of  Eustace  Street,  and  Dr.  Drummond, 
minister  of  Strand  Street,  congregations,  taught  and 
preached  Unitarian  doctrines,  and  the  lay  elders  and 
members  of  these  congregations  were  of  the  sect 
called  Unitarians ;  but  that  the  ministers,  elders,  and 
members  of  Mary's  Abbey  and  Usher^s  Quay  congre- 
gations, still  maintained  their  ancient  faith,  being  Trini- 
tarian Presbyterians. 

The  information  then  submitted,  that  according  fo 
the  true  construction  of  the  said  deed^  it  was  inconsis- 
tent with  the  trusts  thereof  to  apply  any  part  of  the 
funds  in  aid  of  teachers  of  doctrines  at  variance  with 
belief  in  the  Trinity,  or  with  belief  in  the  divinity  of 
Jesus  Christ,  yet  that  the  greater  part  of  the  income  of 
the  trust  fund  was  applied  by  the  present  trustees, — 
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the  majority  of  whom  were  Unitarians,  —  to  the  propa-         1849. 

gation   of  Unitarian   doctrines,   at   variance  with  the    Drummond- 

Trinity  as  held  by  the  Established  Church,  and  by  the  j^^^ 

said  five  Protestant  Dissenting  congregations,  at  the     Attornby 

.  Qknbral. 

date  of  the  trust   deed.    And  the  information,^  after 

stating  the  alleged  misapplications  of  the  trust  fund, 
prayed  that  the  charity  might  be  established  according  to 
the  true  construction  of  the  said  deed  ;  that  it  might  be 
declared  that  ministers  and  preachers  of  what  is  com- 
monly called  Unitarian  belief  and  doctrine,  or  persons 
entertaining  such  religious  opinions,  were  not  fit  objects 
of  the  charity ;  that  all  allowances  thereout  to  Unitarian 
preachers  should  be  discontinued ;  that  it  might  be  de- 
clared that  such  Protestant  Dissenters  only  as  are  com- 
monly called  Trinitarians,  could  be  considered  as  com- 
ing within  the  intent  of  the  founders ;  and  that  such  of 
the  trustees  as  should  be  found  to  hold  doctrines  at 
variance  with  those  of  the  founders,  might  be  removed 
from  the  trust,  &c. 

All  the  trustees  of  the  charity  (reduced  to  twenty),  were 
made  defendants.  Fifteen  of  them  joined  in  one  answer, 
and, --admitting  that  eleven  of  these,  including  the  ap- 
pellants, were  Unitarians, —  (the  other  four  being  Trini- 
tarians),—they  said  they  could  not  set  forth  whether 
the  original  ministers  of  the  said  five  congregations  all 
agreed  upon  the  doctrine  of  the  Trinity  as  an  essential 
article  of  faith,  but  believed  some  of  them  did  ;  and  Ihey 
denied  that  all  Protestant  Dissenters  in  Dublin,  from  the 
year  1665  to  1735,  (except  the  Rev.  Mr.  Emlyn),  were 
agreed  among  themselves  and  with  the  Elstablished 
Church  upon  articles  of  faith  (as  stated  in  the  informa- 
tion), and  they  insisted  that  the  onlyprinciple  recognized 
by  them  as  fundamental  was  the  rejection,  in  matters  of 
religion,  of  human  authority,  and  of  all  creeds  and  tests. 
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1849.         and  the  recognition  of  the  Bible  alone  as  the  nde  of  faitb. 
Drcmhond    They  further  answered  that^  according  to  the  true  con- 
J^  struction  of  the  deed  of  May  VJXO,  the  trustees  were  not 

Attornkt  restricted  in  the  application  of  the  funds  to  any  particu- 
lar sect  oS  Protestant  Dissenters^  and  that  it  was  not 
inconsistent  with  the  trusts  thereof  to  apply  portions  of 
the  funds  in  aid  of  Protestant  Dissenters  who  taught  or 
preached  Unitarian  doctrines;  and  that  it  did  not  appear 
from  the  deed  to  have  been  the  design  of  the  founders 
of  the  charity  to  exclude  Unitarians  from  its  benefit. 

The  other  five  defendants^  aU  Trinitarians^  put  in  se- 
parate answers^  but  took  no  further  step  in  the  cause. 

A  large  body  of  evidence^  consising^  in  a  great  part, 
of  historical  documents,  and  extracts  from  sermons  and 
theological  and  controversial  works  published  by  the 
original  trustees,  ministers  of  the  five  Dublim  coi^re^ 
gatidns,  prior  and  subsequent  to  the  foundation  of  the 
charity,  was  received  (a).  The  other  evidence,  given  by 
the  relators,  was  directed  to  prove  that  the  founders  and 
original  trustees,  and  their  successors  for  a  long  time, 
were  not  merely  Trinitarian  Protestant  Dissenters,  but 
that  they  had  in  various  ways  manifested  the  utmost 
abhorrence  of  Unitarians  and  their  doctrines. 

fiy  the  decree,  dated  Nov.  1842,  it  was  declared  (A) 
that  ministers  or  preachers  of  what  is  commonly 
called  Unitarian  belief  and  doctrines,  and  the  students 
and  congregations  and  others  holding,  or  professing  to 
hold.  Unitarian  belief  and  doctrines,  are  not  fit  objects 
of,  and  are  not  entitled  to  participate  in,  the  trusts  or 
the  funds  created  by  the  deed  of  1710,  and  that  the  said 
defendants  (eleven  Unitarians,  and  the  four  Trinitarians 
who  concurred  with  them  in  the  application  of  the  funds) 
be  removed  from  being  trustees  or  managers  of  the  cha- 
(a)  See  1  Dm.  &  War.  363,  381.       (b)  3  Dm.  &  War.  165. 
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rity;  aind  it  was  referred  to  the  Master  to   appoint         iB49. 

proper  persons  to  be  trustees  in  their  place,  in  con-   Drummond 

junction  with  the    five   remaining  trustees,  (Trinita-  j^^^ 

rians  who  did  not  concur  with  the  former) ;  and  the  Mas-    Attornky 

Gbnkral. 
ter  was  to  take  the  usual  accounts,  and  all  the  parties 

were  to  be  paid  their  costs  out  of  the  charity  funds. 

The  income  of  the  charity,  consisting  of  lands  near 
Dubliuy  purchased  with  the  trust  funds,  and  of  money  in 
the  public  stocks,  was  about  £700  a-year  at  the  date 
of  the  decree. 

The  appeal  was  brought  by  two  of  the  Unitarian 
ministers  and  trustees. 

Mr.  Bolt  and  Mr.  Roundell  Palmer  for  the  appellants : 
This  charity,  from  its  foundation  in  1710  to  the  date 
of  the  decree,  contmued  to  be  managed  by  the  suc- 
cessive ministers  of  the  five  Dublin  congregations,  the 
principal  founders  of  it,  and  by  the  lay  members  of 
these  congregations,  elected  from  time  to  time  for  the 
purpose,  according  to  the  provisions  of  the  deed  of 
trust.     The  information  was  not  filed  by  members  of 
these  congregations,   but  at   the    relation  of  George 
Mathews  and  other  Presbyterians,  wholly  unconnected 
with  them,  claiming  the  charity  for  their  own  sect  exclu- 
sively.    There  was  no  clause  or  provision  in  the  deed  of 
foundation  indicating  an  intention  to  confine  the  cha- 
rity to  that,  or  any  other  sect  of  Protestant  Dissenters. 
The   deed  recites  that  the  charity  was  designed  by 
Sir  A.  Langftyrdy  J.  Darner,  and  other  well-disposed 
Christians,  for   the    support    of  religion    in    Dublin 
and  in  the  south   of  Ireland ;  first,  by  assisting  the 
^^  Protestant  dissenting  interest  ^^  against  unreasonable 
prosecutions ;  secondly,  by  the  education  of  youth  for 
the  ministry  among  "Protestant  Dissenters ;''  thirdly. 


GSVKR^L. 
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1849.        by  assisting  "  Protestant  Dissenting  CongregatioM,'' 
Drimmond    P*^"^  ^^^  unable  to  provide  for  their  Ministers ;  and 
_f  •  fourthly,  for  such  other  **  pious  and  reli^ous  ends^^  ai 

Atto  RN  KT  the  subscribers  should  think  proper.  Unitarians  as  wdl 
as  Presbyterians  were^  or  might  be^  comprised  in  each  of 
these  descriptions  of  the  several  objects  of  the  charity : 
they  were,  like  all  other  "Protestant  Dissenters/' 
liable  to  prosecutions  as  being  contrary  to  law,  there 
being  no  toleration-act  in  Ireland  until  the  year  1719^ 
they  were  ^'poor  Protestant  Dissenting  Congr^a- 
tions,^^  and  any  aid  to  them  fell  within  "  the  pious  and 
religious  ends''  of  the  subscribers. 

The  first  objection  to  the  decree  is,  that  the  charity 
was  iUegal  at  the  period  of  its  constitution.  Protestant 
Dissenters  in  Ireland,  whether  Unitarians  or  Trini- 
tarians, had  then  no  legal  status;  they  were  in  the  same 
position  as  Roman  Catholics  were  before  the  passing 
of  the  Emancipation  Act  (1829,)  and  aU  trusts  for  the 
protection  or  promotion  of  their  religious  principles 
were  void.  The  language  of  the  deed  of  trust  in  this 
case  shews  plainly  that  the  subscribers  andfounders  were 
aware  of  the  illegality  of  the  charity  (a).  There  were 
in  force  in  Ireland  several  Acts,  in  effect  preventing  the 
recognition  and  the  existence  of  any  Dissenters  from  the 
Established  Church  (2  EUz.  cap.  2 ;  17  and  18  Car.  IL, 
cap.  6.,  and  2  ^nne,  cap.  6).  That  was  the  state  of  the 
law  until  the  passing  of  the  Toleration  Act,  (6  Geo.  I. 
cap.  5.  Irish)  in  1719,  which  recognised,  and,  to  some 
extent,  relieved  Protestant  Dissenters  without  distinc- 
tion of  sect,  upon  taking  the  several  oaths  and  the 
declaration  therein  prescribed.  The  benefit  of  that 
act,  it  is  true,  by  the  13th  section  of  it,  was  not  to 
extend  to  any  person  who,  by  preaching  or  writing, 

(a)  See  the  3d  and  9th  Rules,  supra,  pp.  840-1. 
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denied  the  doctrine  of  the  Trinity  as  it  is  declared  in         1849. 
the  thirty-nine  articles.     But  as  the  act  did  not  require    Drummond 
subscriptions  to   any   doctrinal  article  of  the    Esta-  ,^'^^ 

blished  Protestant  Church,  Unitarians  had  from  that    Attornbt 
time  a  legal  existence,  upon  taking  the  prescribed  oaths, 
if  they  did  not  urrite  or  preach  against  the  Trinity, 

That  being  the  effect  of  the  act  of  1719^  the  question 
arises,  was  it  retrospective,  so  as  to  make  valid  this 
charitable  trust  of  1710,  which  was  unquestionably  in- 
valid at  the  time  of  its  creation?    Two  cases  were  cited  in 
the  Court  below  on  that  point:   Bradshaw  y.  Tasker  (a), 
and    The  Attorney    General   v.    Todd  (b).      In    the 
former.  Lord  Brougham  (Chancellor)  held  that  legacies 
given  in  1823  in  trust  for  Roman  Catholic  Schools,  a 
trust  then  invalid,  were  made  valid  by  the  subsequent 
Act,  2  &  3   Wm.  IV. y  c.  115,  for  securing  charitable 
bequests  of  Roman  Catholics,  which,  in  connection  with 
the  Emancipation  Act  in  1829,  his  Lordship  declared  to 
be  retrospective.     Doubts  have  been  entertained  on  the 
correctness  of  that  decision;  but,  supposing  it  correct,  it 
is  quite  consistent  with  it  that  the  Irish  Toleration 
Act   (1719)  was  not  retrospective,  and  that  was  the 
opinion  of  the  Lord  Chancellor  oS  Ireland  fc),  and  he  is 
supported  therein  by  the  case  of  the  Attorney  General 
V.  Todd,   In  that  case  an  information  was  filed  in  1831, 
before  the  passing  of  the  Act  2  &  3  Wm.  /F.,  c.   115, 
to  establish  an  old  gift  in  trust  for  a  Catholic  charity ; 
the  Master  of  the  Rolls  held  the  trust  to  be  invalid ; 
but,  seeing  that  the  purpose  of  the  gift  was  charitable, 
he  recommended  that  an  application  be  made  to  the 
King,  for  his  sign  manual,  to  appoint  the  uses  of  the 
gift.    The  appellants  submit  that  that  is  the  proper 

(a)  2  Myl.  &  K.  222.  (h)  1  Keen,  803. 

(c)  1  Dm.  &  War.  380. 
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course  to  be  adopted  in  respect  of  the  trust  fun 
this  case.  There  is  no  question  that  the  pui 
were  charitable. 

The  Lord  Chancellor  of  Ireland,  instead  of  folk 

the  precedent  of  the  Attorney  CrenercU  v.  Todd,  w 

opinion  that^  in  consideration  of  the  very  long  e 

ment  by  the  trustees^— though  the  trust  was  1 

when  created^  and  that  their  disability  ifiras  now  b; 

removed^ — ^the  Court  was  warranted  in  executing 

trust  (c).    But  this  trusty  being  for  a  charity^  and  a< 

ted  to  be  illegal  in  its  creation^  the  right  of  the  Cr 

under  sign  manual^  to  apply  the  charity  attached^ 

the  Court  had  no  jurisdiction.     The  Crown  would 

doubt^  be  influenced  in  the  application  of  the  du 

in  favor  of  Unitarians^  by  considerations  of  their  \ 

enjoyment,  and  that  they  and  their  preachings  t 

chapels  and  congregations,  are  now  legalized.     So 

if  the  Court,  in  taking  the  Charity  under    its  < 

jurisdiction,  is  to  give  effect  to  the  lapse   of  time 

long  enjoyment,  its  decree  should  have  directed 

regulation  of  the  trust  on  the  same  footing  on  wh 

it  had  been  so  long  administered.      It  is  admitted  t 

the    trustees    of  the    fund,   for   120  years    at    lej 

consisted   of  persons,  more   than   one    half   of  wh 

held  anti-Trinitarian  opinions.     All  these  are  excluc 

by  the  decree,  although  it  is  on  their  long  possess! 

and  enjoyment  that  the  title  of  the  persons  to  whom  1 

whole  benefit  of  the  trust  is  by  the  decree  transferr 

is  founded.     If  possession  and  enjoyment  of  the  fu 

for  so  long  a  time  ought  to  govern  the  future  poss 

sion  and  enjoyment  of  it  in  any  way,  it  ought  to  be 

the  purpose  of  securing  it  to  those  who  so  long  held 

There  is  an  inconsistency  in  refusing  to  enforce  t 

(c)  1  Dru.  &  War.  380. 
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law  strictly  from  an  unwillingness  to  disturli  long  en-         1849. 
joyment,   and  then   proceeding  to  disturb   that  long    Drummond 
enjoyment  in  order  to  give  effect  to  the  supposed  origi-         „^' 
nal  intention^  which  at  best  was  illegal.  Attorn et 

The  trust  funds  have  been  admirably  managed ;  there 
was  no  complaint  on  that  ground^  nor  imputation  cast 
on  the  trustees,  who  have  been,  since  1740,  if  not 
from  the  foundation  of  the  charity,  persons  who  have 
held  the  same  religious  opinions  in  respect  of  Unitarian 
doctrine  and  belief  as  those  who  are  excluded  by  the 
decree.  Though  the  majority  of  them  lately  were  Uni- 
tarians, more  than  two-thirds  of  the  income  of  the 
charity  was  distributed  among  Trinitarians.  It  was 
the  opinion  of  all  parties  from  1710  to  the  time  of 
filing  the  information,  that  the  trust  was  of  a  general 
nature,  including  Unitarians  and  Trinitarians  and  other 
Protestant  Dissenters.  The  descriptions  of  the  bene- 
ficiaries of  the  charity  in  the  deed  of  trust  were  of  the 
most  general  nature ;  the  terms  ''  Protestant  Dissen- 
ters ^^  and  ''  Protestant  Dissenting  Congregations,'*  in- 
clude all  classes  of  Protestants, — Protestants  as  against 
the  Church  of  Rome  and  Dissenters  from  the  Estab- 
lished Church ;  members  of  both  these  churches,  by 
the  terms  of  the  deed,  were  excluded. 

If  the  House  should  be  of  opinion  that  the  charity 
was  not  illegal,  then  there  is  no  ground  for  excluding 
Unitarians  from  participating  in  it.  They  are  included 
in  the  comprehensive  descriptions  in  the  deed.  It  can- 
not be  said  that  they  are  not  ^'  Chritians,'*  although  it 
is  to  be  observed  that  in  the  deed,  ''well  disposed 
Christians"  were  appealed  to  rather  as  the  contributors 
or  donors,  and  ''  Protestant  Dissenters  '^  and  "  Dis- 
senting Congregations  '^  were  to  be  the  donees  or  be- 
neficiaries of  the  charity.  Unitarians  were  comprehen- 
ded among  ''  Protestant  Dissenters"  as  effectually  as 
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Presbyterians  or  Trinitarians.  No  evidence  can 
the  terms  '^  Protestant  Dissenters  ^*  more  inteDi 
they  have  acquired  a  legal  meaning  from  varioui 
of  Parliament^  and  are  as  incapable  of  definition 
term  ''  heir-at-law.'*  There  was  no  expression 
deed  of  trust  to  control  or  restrain  their  on 
le^al  meaning.  When  terms  of  an  uncertain  mc 
occur  in  the  construction  of  a  deed  or  wrill^  evi 
may  be  received  of  conventional  and  contempora 
usage  of  them,  of  acts  of  the  party,  and  the  cii 
stances  in  which  he  was  placed  when  he  execute 
instrument.  But  when  terms,  as  in  this  case,  ^* 
testant  Dissenters/'  have  acquired  a  fixed  l^al  i 
ing  from  Acts  of  Parliament,  no  evidence,  not  ev 
surrounding  circumstances,  is  admissible  to  e^ 
them.  That  doctrine  is  laid  down  by  the  Jud{ 
the  Court  of  King's  Bench,  in  Smith  v.  fFilso 
and  more  recently  in  the  case  of  Lady  Hewley^s  C 
ties  (i),  by  the  Lord  Chancellor  in  moving  the 
ment  of  this  House,  and  also  by  several  of  the  J 
who  delivered  their  opinions  on  that  occasion. 
words  ^^  Godly  preachers  of  Christ^s  holy  Gos 
contained  in  the  deed  in  that  case,  had  no  k 
meaning,  never  having  occurred  before  in  any  ii 
ment,  and  consequently  required  explanation  ; 
'^  Protestant  Dissenters"  are  found  in  numerous 
of  the  Legislature,  and  have  a  known  legal  meanir 
The  Lord  Chancellor  of  Ireland^  however,  th 
there  was  some  ambiguity  in  the  description,  aii 
cordingly  he  received  evidence  to  aid  him  in  the 
struction    of    the   deed.     The   inconvenience    ol 


(a)  3  Barn.  &  Ad.  728.  (6)   9  CI.  &  F. : 

(c)  See  Irish  Acts,  cited  supia,  p.  846,  and  11  G.  2, 
19  &  20  G.  3,  c.  6  ;  and  21  and  22  G.  3,  e.  25. 
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course  is  quite  manifest  when  applied  to  the  construe-         ^^^' 
tion  of  an  instrument  which  is  of  itself  capable  of  a    Drummond 
sensible  construction.  The 

The  evidence  upon  which  the  Court  below  founded     ^"^Jl*'"^ 
its    construction,  consisted  chiefly   of   the  published 
works  of  Mr.  Emiyn,  "  An  Humble  Inquiry/^  &c., 
and  ^^  The  narrative^*  of  the  legal  proceedings  taken 
against  him,  of  which  he  stated  that  the  Protestant 
Dissenters  of  Dublin  were  the  most  zealous  promoters : 
and  the  inference  drawn  from  that  circumstance  was, 
that  Unitarians,  being  regarded  with  horror  by  those 
Protestant  Dissenters,  could  not  have  been  among  the 
intended  objects  of  the  charity.     That  Mr.  Emlyn  was 
tried  and  convicted  of  blasphemy  for  holding  Unitarian 
doctrine  there  is  no  question  ;  but  it  is  equally  certain 
that  the  conviction  was  erroneous.     Whatever  might 
have  been  the  state  of  the  law  at  that  time  as  affecting 
Unitarians,  it  is  admitted  that  they  have  been  for  a 
long  time  capable  of  partaking  of  a  charity  founded  for 
Protestant  Dissenters ;  th&t  was  settled  in  respect  to 
Unitarians  in  England,  by  the  answers  of  all  the  judges 
to  the  sixth  question  put  to  them  in  the  case  of  Lady 
Hewley^8  charities  (a).    Protestant  Dissenters,  including 
Unitarians,  are  put  on  the  same  footing  in  Ireland  by 
the  several  acts  passed  for  their  relief,  from  that  of 
6  Geo.  /.,  c.  5,  the  Irish  Toleration  Act,  to  the  Dissen- 
ters' Chapels  Act,  7  and  8  Fie/.,  c.  45. 

The  authors  of  this  trust,  consisting  of  the  ministers 
and  members  of  the  five  Dublin  congregations,  must 
have  been  well  aware  of  the  existence,  at  that  time,  of 
anti-Trinitarian  opinions  to  a  great  extent,  in  Dublin 
and  elsewhere  in  Ireland.  The  trial  and  conviction  of 
Mr.  Emlyn  had  then  recently  (1703)  taken  place, 
(a)  9  CI.  &  F.  509,  524,  539,  544,  556,  565,  and  578. 
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1849.        Numerous  publications  and  controversial  tracts,  from 

Drummond    the  year  1690,  had  attracted  the  public  attention,  and 

The  excited  men's  minds  in  a  violent  degree.     It  is  inipos- 

Attornet     gjbie  to  believe  that,  if  the  founders  of  this  charity  m- 
Ubnbral. 

tended  to  exclude  persons  holding  anti-Trinitarian  opi* 

nions  from  its  benefits,  they  would  leave  such  intention 
imexpressed  in  the  deed.  The  true  interpretation  of 
their  silence  on  the  point  is,  that  they  had  no  particu- 
lar sectarian  views  in  establishing  the  trust,  their  mo- 
tive being  to  have  a  fund  available  for  the  protection  of 
the  civil  rights  of  all  Protestant  Dissenters,  without 
reference  to  doctrine,  against  the  prosecutions  of  the 
Episcopalians.  That  was  the  first  and  the  principal 
object  of  the  trust,  to  which  the  other  objects  were 
subordinate.  The  five  congregations  of  Dublin  were 
called  ^^  Protestant  Dissenters,^^  not  '^  Presbyterians,'* 
as  the  Trinitarian  Protestants  of  the  north  of  Ireland 
were  called.  These  insisted  on  the  adoption  of  a  creed 
or  articles,  but  the  Protestant  Dissenters  in  Dubliuy 
and  of  the  South  of  Ireland^  repudiated  all  creeds  and 
doctrinal  subscriptions.  '^The  debates  between  the  two 
bodies,  for  many  years,  on  the  subject  of  obtaining  a 
legislative  toleration,  developed  the  differences  which 
existed  between  them  in  regard  to  subscription  to  creeds 
and  tests,  and  the  Toleration  Act  was  obtained  at  last, 
in  1719)  without  subscription  to  any  test. 

Of  the  five  congregations,  whose  ministers  and 
members  founded  this  charity  by  way  of  a  defence 
fund  for  themselves  and  their  posterity,  three  have  be- 
come Unitarians.  It  is  impossible  to  ascertain  the 
period  when  the  change  of  opinion  began,  or  when  or 
by  whom  the  first  breach  of  trust,  as  declared  by  the 
decree,  was  committed.  The  present  trustees  are  the 
ministers  and  members  of  the  congregations,  the  sue- 
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cessors  and  representatives  of  those  who  established  the         1^^» 
trust  fund  ;  they  are  the  persons  contemplated  by  the    Drummond 
founders  as  the  parties  who  should  succeed  to  the  trust ;         j^g 
they  can  all  trace  an  unbroken  succession  to  the  ori-     q^JJ^*^"]^ 
ginal  founders  and  trustees,   from  whom   several  of 
them  are  lineally  descended.     If  the  decree  removing 
these  trustees  be  upheld,  how  can  their  places  be  sup- 
plied conformably  with  the  deed  of  trust,  which  re- 
quires that  the  ministers  of  the  congregations,  ex  of- 
Jicioy  and  lay  members  or  elders,  by  election,  should  be 
the  trustees  perpetually  ?    The  eflFect  of  the  decree  is 
to  deprive  these  three  congregations  of  all  connection 
with,  and  benefit  from,  the  trust  fund.     The  trustees 
representing  the  other  congregations,  that  of  St.  Mary's 
Abbey,   and  another,   are   continued  in  the  trust  on 
the  ground  that  they  are  Trinitarians,   and  did  not 
join  the  Unitarian  trustees  in  their  answer,  justifying 
their  application  of  the  trust  funds.     These,  however, 
cannot  be  the  only  trustees  of  the  charity  ;  so  that  if 
the  decree  be  upheld,  some  foreign  bodies,  strangers  to 
the  trust,  must  be  mtroduced  into  the  administration 
of  it.     It  is  also  to  be  observed,  that  among  the  re- 
moved trustees  are  four  Trinitarians,  who  joined  in  the. 
answer  with  the  eleven  Unitarians.     A  decree  which 
declares  that  Trinitarians  only  are  entitled  to  the  ad- 
ministration and  benefit  of  the  trust,  and  yet  removes 
trustees  of  that  class  of  Protestant  Dissenters,  is  in- 
consistent, and  cannot  be  sustained.     It  is  submitted 
that  the  decree  is  altogether  wrong,  and  ought  to  be 
reversed. 

Mr.  Kindersley  and  Mr.  Malins  for  the  respondents, 
after  noticing  that  the  appeal  was  brought  by  only  two 
of  the  removed  trustees,  both  Unitarian  ministers,  pro- 

3   L 


854  CASKS  IN  THK   HOUSK   OF   LORD9. 

'^^'         ceeded  to  maintain  the  following   propositions 
Brummond    that  the  founders  of  the  charity"  were  ail  Trir 

Mm 

jlle  and  Presbyterians,  and  the  cridence   received 

Attorney  court  below,  to  show  the  founders^  intention  an 
'  planation  of  the  terms  ^^  Protestant  Dissenter 
rightly  admitted  faj :  Secondly,  that  at  the  dat 
deed  of  trust,  there  were  no  Unitarian  congrc 
in  Dublin  or  in  the  south  of  Ireland y  and  pcrsc 
professed  Unitarian  opinions  were  regarded  by  t 
testant  Dissenters  of  Dublin  with  the  utmost 
rence  (J^:  Thirdly,  that  the  application  of  any  par 
trust  funds  for  the  benefit  of  Unitarians  was  incor 
with  the  scope  and  language  of  the  trust  deed, 
should  be  construed  accordingly  to  the  intention 
founders  ("cj  :  Fourthly,  that  it  was  not  compel 
the  appellants,  after  their  long  enjoyment 
charity,  to  argue  that  it  was  illegal  in  its  origir 
such  illegidity  was  not  adverted  to  in  their  answ 
arguments  in  the  Court  of  Chancery,  but  was  th 
gestion  of  the  Lord  Chancellor  of  Ireland^  who 
theless  maintained  the  charity  {d) ;  and  fifthly,  tl 
purposes  of  the  trust  fund,  as  expressed  in  the  dee 
perfectly  legal,  that  those  purposes  were  not  fc 
versal  benevolence,  as  suggested  by  the  appellai 
for  the  protection  and  maintenance  of  Trii: 
Protestant  Dissenters, whose  ministers  were  recc 
and  remunerated  by  stipends  from  the  Crown,  a 
nual  grants  from  the  Irish  Parliament.  The  an^ 
and  authorities  cited  by  the  learned  counsel  in  sur 

(a)  Th(?  Attornry- General  \.  (c)     Craigdallic  v. 

Pearson,    3  Mm  v.  pp.    100,  1    Dow,   p.  6.,  and  A 

401,  418,  420,  and  Shore  v.  General  v.  Pearson,  3 

Wilson,  9  CI.  and  F.  p.  355.  p.  40O. 
(6)  Emlyns'Shrmiiyo, passim,         {d)    1  Dru.  &  War. 
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these   propositions^  were    nearly  the   same  as  those         1849. 
used  for  the  respondents  in  the  case  of  Lady  Hewley^s  Drummond 
charities  {a/ — which,  they  submitted,  was,  in  most  of         ^' 
its  points,   similar  to  this,  and  the  judgment  of  the    Attohnby 
House  in  it  ought  to  govern  their  Lordships'  judgment 
in  this  case. 

Mr.  Rolty  in  reply,  again  contended  that  the  trusts 
were  illegal  originally,  and  that  no  Court  would  exe- 
cute trusts  illegal  in  their  nature  ;  Attomey^General  v. 
Pearson  (A);  that  the  only  way  to  give  effect  to  such  a 
charity  was,  by  recommendation  of  the  Attorney- Gene- 
ral to  the  Crown  to  appoint  by  sign  manual  the  objects 
of  the  charity,  as  was  done  in  the  case  of  the  Attorney 
General  v.  Todd  (c)  ;  that  if  the  charity  was  to  be 
maintained,  that  class  of  persons,  who  and  whose  an- 
cestors had  so  long  ^idministered  and  participated  in 
the  charity,  ought,  on  the  grounds  of  contemporaneous 
usage,  long  enjoyment,  and  prescription,  to  be  favored ; 
that  if  choice  was  to  be  made  between  two  classes  of 
claimants  to  the  benefit  of  a  trust  fund,  in  its  nature  ille- 
gal, the  class  that  could  shew  long  and  undisturbed  pos- 
session should  be  preferred,  but  the  appellants  did  not, 
as  the  respondents  did,  claim  exclusive  title ;  that  the 
terms  "  Protestjuit  Dissenters  '^  having  acquired  a  fixed 
legal  meaning  from  numerous  Adts  of  Parliament  (d)y  as 
comprising  Unitarians,  evidence  even  of  surrounding 
circumstances  to  explain  their  meaning  in  the  trust 
deed  was  inadmissible,  and  that  the  House  could 
not,  in  deciding  this  case,  be  governed  by  previous 
decisions,  the  only  previous  cases  in  pari  materia 
being  the  Attorney-General  v.  Pear.?o»— and  Shore 
V.  JlVsoUy  which  were  cases  of  valid  trusts,  and  were 

(fl)  9  CI.  and  F.  p.  480  to  p.  497.       (b)   3  Meriv.  p.  399. 
(c)  1  Keen,  803.  (d)   Vide  supra,  p.  SjO. 

3  l2. 
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decided  on  the  grounds  of  mis-application  of  the 
and  the  evidence  in  them  both  was  properly  ado 
in  explanation  of  words  of  uncertain  meaning,  a 
the  worship  and  service  of  God^^  in  the  formi 
''  Godly  preachers  of  Christ's  holy  Gospel" 
latter;  but  if  for  either  of  these  phrases,  the 
*^  Protestant  Dissenters^^  were  substituted,  then 
be  no  dispute  as  to  their  meaning,  and  evidene 
not  be  received. 

In  support  of  these  arguments  he  read  p 
from  Miltofiy  Locke,  Drs.  Arnold  and  Hampden ; 
to  the  inadmissibility  of  the  evidence,  he  referrec 
opinions  of  the  Judges,  in  answer  to  the  first  of 
questions  put  to  them  in  the  case  of  JFtlsan  v. 
9  CI.  and  F.,  pp.  499,  511-14,  555-60,  and  565. 


1849. 
July  31. 


Lord  Brougham : 

I  attended  at  the  hearing  of  this  case  with  m; 
and  learned  friend  near  me  (Lord  Campbell)  i 
noble  and  learned  friend  Lord  CottenAanty  whi 
sence,  on  account  of  indisposition,  we  have  to  1 
He  has,  however,  considered  this  case,  and  aftc 
municating  with  us  on  the  subject,  he  haa  sent 
corrected  copy  of  his  judgment,  which  I  will  i 
your  Lordships,  and  in  which  I  entirely  coincidi 
case  is  of  great  importance ;  and  whatever  opii 
might  have  had  before  the  case  of  Lrfidy  Hewley 
rities,  I  do  not  consider  that  we  can  do  otherwii 
the  Court  of  Chancery  in  Ireland  did,  that  is,  t< 
the  principles  laid  down  in  that  case. 

His  Lordship  then  read  Lord  Cotienham^s  juc 
as  follows  : 

It  appears  to  me  that  the    rules    and  pr 
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acted  upon  in  the  case  of  Lady  Hewlty^s  Charities^         1849. 
govern  the   present.       The  cases    indeed    are    very    Drummond 
similar.     In   Lady  Hewley^s  Charities^   the  principal  ^• 

question  was,  the  meaning  of  the  founder's  words.  Attorney 
'  Godly  Preachers  of  Christ's  Holy  Gospel ;'  and 
whether  Unitarians  were  included  in  that  descrip- 
tion. In  the  present  case  the  question  is  the  mean- 
ing of  the  founders'  words,  '  Protestant  Dissen- 
ters ;'  and  whether  Unitarians  are  included  in  that  des- 
cription. In  Lady  Hewley^s  Charities,  the  evidence  used 
below  embraced  a  wide  range^  much  of  which  was  pro- 
bably not  properly  receivable ;  but  there  was  sufficient 
evidence  free  from  aU  objection  to  enable  the  Judges 
and  this  House  to  come  to  a  satisfactory  conclusion 
upon  the  meaning  of  the  words,  and  the  disqualifica- 
tion of  Unitarians. 

"  In  commenting  upon  the  opinions  delivered  by  the 
learned  Judges  upon  the  question  of  the  admissibility 
of  evidence  in  the  case  of  Lady  Hetvley^s  Charities, 
I  observed  that  the  evidence  which  went  to  show 
the  existence  of  a  religious  party,  by  which  the 
phraseology  found  in  the  deed  was  used,  and  that 
Lady  Hewley  was  a  member  of  that  party  was 
clearly  admissible,  being  in  effect  no  more  than 
evidence  of  the  circumstances  by  which  the  author 
of  the  instrument  was  surrounded  at  the  time  (b). 
The  appellants,  in  this  case,  indeed,  attempted  to  dis- 
tinguish the  two  cases,  upon  the  ground  that,  although 
no  distinct  meaning  could  be  attributed  to  the  mere 
words,  ^  Godly  Preachers  of  Christ's  Holy  GospeV  A© 
words  ^  Protestant  Dissenters'  had  a  known  legal 
meaning,  and  therefore  in  the  absence  of  ambiguity, 
evidence  of  the  meaning  of  those  words  could  not  be 

(o)  9  CI.  and  F.,  p.  o80. 
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received.  It  is  clear  that  the  words  of  themsdv* 
not  any  such  known  legal  meaning  as  the  ap[ 
would  attach  to  them.  The  expression^  'Pra 
Dissenters^'  do  indeed  of  themselves  imply  tl 
parties  are  Protestants  against  the  Church  of 
and  Dissentients  from  the  Church  of  EngloM 
that  is  all.  They  cannot  include  all  those  w 
neither  of  the  Church  of  Rome  nor  of  that  of  Ei 
for  that  would  include  all  those  who  reject  Chris 
altogether;  nor  all  those  who^  to  some  esttcnt, 
the  divine  mission  of  Christy  for  do  not  the  Ma 
dans  do  that  ?  What  classes^  and  vrhat  descri 
of  persons  are  included^  is  uncertain  from  the 
used^  and  therefore  matter  of  proof.  The  app< 
indeed  refer  to  acts  of  Parliament  and  other 
ments,  for  the  purpose  of  showing  that  Unit 
have  been  included  in  the  general  terms  of  Prot 
Dissenters.  If  this  be  admissible  for  the  appeUa. 
is  clearly  open  to  the  respondents  to  adduce  evi 
to  prove  that  such  was  not  the  sense  in  whic 
words  were  used  by  the  founders  of  these  trusts, 
is  in  truth  the  whole  question. 

^^  It   appears   to   me   clear,    that    upon     the 
ciple  of  the   case   of    Lady   Hewley^s    Chariticj 
within    the    limits   acted   upon   in    that   case  ii 
House,    evidence    of    the  meaning    of   these 
^  Protestant  Dissenters,^  as   understood   and  uj 
the  authors  of  these  trusts,  is   admissible. 

"  Some  important  points  are  certain  from  th 
itself,  such  as  that  the  trust  originated  with  the 
bers  of  certain  congregations  of  Dissenting  ProU 
in  Dublin ;  that  they  professed  that  the  Cluiri 
founded  upon  a  pious  disposition  and  conce 
the    interest  of  our  Lord  Jesus   Christ ;    and  t 
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object  was  the  support  of  religion  in  and  about  Dublin         1849. 

and  the  south  of  Irelandy  by  assisting  and  supporting  Drummund 
the  Protestant  Dissenting  interest  against  unreasonable  tp^^ 

prosecutions,  and  for  the  education  of  youth  designed  Attornky 

vvRNBRAL* 

for  the  ministry  amongst  Protestant  dissenting  con- 
gregations that  were  poor  and  unable  to  provide  for 
their  ministers.  It  is  established  beyond  all  doubt 
that  these  congregations  professed  Trinitarian  doc- 
trines ;  that  there  were  not  at  that  time  any  Unitarian 
congregations  or  ministers  in  Dublin  or  the  south  of 
Ireland,  although  there  were  individuals  who  professed 
those  doctrines. 

^^  Looking  then  to  the  declared  objects  of  the  trust, 
those  who  had  no  congregations  or  ministers,  and  who 
had  not  in  the  opinion  of  the  founders  been  subject  to 
any  unjust  prosecutions^  could  not  have  been  in  the 
immediate  contemplation  of  its  authors  ;  but  still  they 
may  have  had  intentions  so  liberal  and  enlarged  as  to 
embrace  objects  not  immediately  contemplated^  but 
such  objects  must  have  been  within  their  general  in- 
tentions and  within  the  mischief  they  proposed  to  guard 
against.  They  must  have  been  Protestant  Dissenters 
within  the  sense  in  which  the  authors  of  the  trust 
understood  and  used  this  description.  The  inquiry 
therefore,  is,  were  Unitarians  or  Unitarian  Christians 
included  in  this  description,  as  so  understood  and  used  ? 
The  evidence  I  think  proves  that  they  were  not. 

'^  The  quotations  in  evidence  from  members  of  those 
congregations,  at  or  about  the  period  of  the  trust,  prove 
the  abhorrence  in  which  they  held  the  Unitarian  doc- 
trines. This  cannot  be  more  strongly  expressed  than 
in  the  extract  from  the  sermon  of  Samuel  Mather,  who 
says :  ^  If  any  man  deny  one  God  and  three  Persons, 
deny  the  Scriptures,  the  Deity  of  Christ,  the  immortality 
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1849.        of  the  soul,  the  resurrection  of  the  body^  or  sue 

Drummond   fundamental  points^  it  is  the  duty  of  the  church  1 

l^^^g         him  out ;   he  is  unclean/       So  his  brother  Na 

General^    3fa/Aer  says,   'this    belongs   to    Christ;  he    is 

co-equal  'with  the  father  and  the   Holy  Ghost, 

one  of  the  blessed  perfections  of  the  Diirine  em 

And  after  speaking  of  the  opinions  of  Papists^  Soi 

and  their  followers,  he  says^  '  GrotiuB   indeed  dc 

same,  and  I  learn  that  Armenians  and  Socinians 

too;   but  I  do  not  reckon  Grotius^   or  them,  \ 

Protestants.^ 

'^  Many  other  extracts  to  the  same  effect  wer 
duced ;  but  that,  which  is  most  conclusive^  is 
appears  in  Emlyn^s  history  and  narrative^  and  the 
to  it  by  Mr.  Boyce^  one  of  the  authors  of  this 
Emlyn  complains  of  these  con^egations  and 
members  as  having  taken  part  against  him^  an 
Irish  convocation  in  their  address  to  the  Crown 
credit  for  having  so  done,  and  declare  that  there  \ 
people  in  the  world,  whose  principles  and  practic 
more  opposite  to  Deists,  Socinians^  and  all  the  er 
of  revealed  religion,  and  to  Papists^  than  they 
and  ever  had  been. 

"  It  is  useless  after  this,  to  refer  to  more  evi 
upon  this  point.  The  authors  of  this  trust  at  thi 
it  was  created,  were  professed  Trinitarians,  an 
only  disclaimed  all  connexion  with,  or  sympatl 
those  who  professed  Unitarian  Doctrines,  but 
them  in  abhorrence,  and  publicly  declared  such 
their  opinions,  denying  that  such  Unitarians 
Protestants  or  Christians.  Can  it  then  be  su] 
that  these  authors  of  the  trust  in  question  inten< 
associate  with  themselves  as  ceatuis  que  trust, 
whose  doctrines  they  so  abhorred  and  condenmei 
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not  the  sense  in  which  the  words  'Protestant  Dissenters'         ^^^• 
were    used  by  the  authors  of  this  trust,  made  clear    Drummond 
beyond  all  question  ?     They  denied  the  right  of  Unita-         xhe 
rians  to  the  appellations  of  Protestants  or  Christians,     q^,^"^ 
and  could  not  therefore  intend  to  include  them  in  the 
description  of  Protestant  Dissenters. 

'^  It  appears  to  me,  therefore,  that  the  decree  of  the 
Lord  Chancellor  of  Ireland  was  correct,  in  declaring 
that  Unitarians  are  not  entitled  to  be  considered  as 
objects  of  the  trust. 

"  Other  objections  were  raised  to  the  decree,  which 
may  be  disposed  of  in  very  few  words.  It  was  said 
that  there  being  at  the  time  no  Toleration  Act  for 
Irelandy  the  whole  trust  was  illegal ;  now  if  the  illega- 
lity were  proved,  the  question  would  arise,  how  can 
these  appellants  raise  that  objection,  they  claiming 
under  the  trust,  and  showing  no  other  title  to  be  heard  ? 

^'  Secondly,  it  was  urged  that  long  enjoyment  gave 
title  to  the  Unitarians.  Contemporaneous  usage  is, 
indeed,  a  strong  ground  for  the  interpretation  of  doubt- 
ful words  or  expressions,  but  time  affords  no  sanction 
to  established  breaches  of  trust* 

^^  It  was  also  objected  that  the  decree  removed  some 
Trinitarians,  as  well  as  the  Unitarian  trustees ;  but  this 
was  sanctioned  by  the  decree  in  Lady  Hewley^s  Charities, 
and  is  right  upon  principle.  The  decree  proceeding  to 
correct  a  breach  of  trust,  removes  those  trustees  who 
were  the  authors  of  it,  for  that  is  of  itself  a  sufficient 
ground  of  removal,  common  to  both  classes.  I  there- 
fore advise  your  Lordships  to  affirm  the  decree,  with 
costs.^' 

Lord  Brougham  then  stated  his  own  opinion  thus  : 
The   only  point  upon  which  I  entertain  the  least 
doubt  is,  whether  bia  Lordship  (Lord  Cottenham)  does 
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1849.         not  express  too  doubtfully  the   inadmissibility 

Drummowb    of  the  evidence   which   was    received    in    the 

The  below   in    the    case   of    Lady     Hewley^s    Ch 

Attorney     but   I  think  he  is  quite  right    in    his  argumer 

the    admissibility    of    the     evidence    which    n 

ceived   in    this  case^  and   that  the    evidence  ^ 

missible  in  this  case  for  the    purpose  of  shew 

circumstances  in  which  the  party   was  when  i 

the  instrument.     You  admit  it  as  you  admit  ei 

in  construing  a  will,  not  to  modify  the  expressi 

the  will,  not  to  affix  a  sense  upon  the  will  which : 

not  bear,  not  to  tell  you  what  the  meaning  of  tl 

is,  but  to  tell  you  what  were  the  circumstances  in 

the  testator  was  when  he  used  those  expression 

the  purpose  of  enabling  you  to  ascertain  what  mc 

he  affixed  to  the  expressions  that   he   used,  and  i 

other  purpose.     There  was  nothing  further  done  i 

case,  and  it  is  clear  that  the  evidence  was  admisai 

I  therefore  entirely  agree  with  the  view  taken  b 

noble  and  learned  friend,  and  move  your  Lordship 

this  appeal  be  dismissed,  and  that  the  judgment  c 

Court  below  be  affirmed,  with  costs. 

Lord  Campbell: 
As  my  noble  and  learned  friend  has  alluded  t 
case  of  Lady  Hewleifs  Charities,  I  have  no  difficul 
saying  that  I  am  clearly  of  opinion  now,  speaking 
cially,  that  there  was  a  great  deal  of  evidence  adm 
in  that  case,  which  ought  to  have  been  rejected.     T 
was  abundant  evidence  to  support  the  decree,  of  cou 
we  are  now  bound  by  that  decree,  because  it  has 
ceived  the  sanction  of  this  House,   and   I   think 
the  evidence  which  was  admissible  there,  was  abun 
for  the  purpose  of  supporting  the  decree.      But  t 
were,  in  that  case,  admitted  and  reasoned  upon  b^ 
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Vice- Chancellor  of  England,  and  partly  by  Lord  Lynd-        ^^• 

hursiy  declarations  made  by  Lady  Hewley  as  to  the  par-    Drummond 

1'. 
ticular  sense  in  which  she  used  particular  words, — or  ra-  The 

ther  evidence  tending  to  shew  the  sense  in  which  the     Gbneral. 
words  were  used  by  her.     Now  that,  I  apprehend,  was 
clearly  inadmissible.     On  general  principles  I  adhere 
to  what  1  contended  at  your  Lordships'  bar,  as  counsel  in 
the  case  of  Lady  Hewlett 8  Charities,  and  which  I  find  the 
Lord  Chancellor  of  Ireland  has  done  me  the  honour  to 
adopt,  and  to  say  that  it  is  the  canon  by  which  he  him- 
self has  been  guided,  viz.,  that  in  construing  such  an 
instrument,  you  may  look  to  the  usage  to  see  in  what 
sense  the  words  were  used  at    that  time ;   you  may 
look  to  contemporaneous  documents,  as  well  as   to 
acts  of  Parliament,  to  see  in  what  sense  the  words  were 
used  in  the  age  in  which  the  deeds  were  executed  {a) ; 
but  to  admit  evidence  to  shew  the  sense  in  which  words 
were  used  by  particular  individuals,  is  contrary  to  sound 
principle,  and  I  think  my  noble  and  learned  friend  the 
present  Lord  Chancellor  (Lord  Cottenham),  could  not 
have  any  doubt  at  all  in  rejecting  such  evidence. 

My  Lords,  adopting  that  canon,  I  really  do  not  think 
that  there  is  any  reasonable  doubt  in  this  case,  because 
what  we  have  to  determine  is,  the  meaning  of  the  words 
^^  Protestant  Dissenters''  in  the  deed  constituting  this 
charity,  at  the  time  that  deed  was  made, — not 
what  may  be  the  meaning  of  the  words  '^  Protestant 
Dissenters'^  in  the  reign  of  Queen  llcioriay  because 
I  have  no  doubt  now  that,  upon  most  occasions. 
Unitarians  would  be  considered  as  Protestant  Dis- 
senters. Since  the  repeal  of  the  act  of  William  IIL, 
against  impugning  the  doctrine  of  the  Trinity,  they 
have  not  been  liable  to  any  penalties,  and  it  would  be 
(«)  Shore  V.  JVilson,  9  CI.  auJ  F.,  p.  413,  et  seq. 


864 


CA8BS  IN  THE  HOUSE  OF  LORDS. 


1849. 
Druhmond 

V, 

The 
Attorn BY 
General. 


very  unchristian  to  say  thej  are  not  Christians. 
are  Dissenters^  and,  therefore,  I  apprehend,  tl 
be  properly  denominated  Christian  Dissenters, ; 
they  are  '*  Protestant  Dissenters/' 

But  at  the  same  time  we  have  to  look  at  wl 
were  when  this  charity  was  founded.  At  that 
think  the  evidence  is  abundant  to  shew  that  the 
of  the  charity  would  not  at  all  have  considered 
rians  as  '^  Christian  brethren  ;''  that  they  wou 
looked  upon  them  with  great  horror^  and  nevei 
have  called  them  ^^  Protestant  Dissenters  ;''  anc 
fore  they  cannot  be  considered  as  included  in  f 
scription  of  those  for  whom  this  charity  was  fov 

That  being  the  case,  the  decree  pronoun 
Lord  Chancellor  Sugden  seems  to  me  to  h 
fcctly  correct. 

Enjoyment  might  b^  evidence,   if  it  was  d( 
how  far  Unitarians  were  included ;  but  asaumiD 
Unitarians  are  excluded,  the  enjoyment  must 
nothing. 

Then  as  to  the  other  point,  that  the  purposes 
charity  cannot  by  law  be  carried   into    executio 
that  the  funds  must  be  disposed  of  by  the  sign  n 
of  her  Majesty ;  I  entirely  concur  in   the  opinio 
that  argument  cannot  be  entertained  by  your  Lort 

I  do  not  think  it  necessary  to  enter  more  at 
into  this  subject,  which  has  been  already  so  abl 
cussed,  but,  upon  the  whole,  1  entirely  concur 
opinion  that  the  judgment  of  the  Court  below  i 
be  affirmed,  with  costs. 

It  was  ordered  accordingly.  That  the  decree  1 
firmed,   and   the  appeal  dismissed,   w  ith  costs 
paid  by  the  appellants  to  the  relators,   Mathetc 
Blacky  who  alone  answered  the  appeal. 
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1846. 

IN  COMiMITTEE  FOR  PRIVILEGES.  ^''^]Si^^' 

April  20. 
June  10»  ll> 

The  Earldom  of  Perth.  &  17. 

1848. 
August  11. 

On  a  claim  to  a  Scotch  Peerage,  there  being  no  patent  or  Scotch 
charter  of  creation  or  enrolment  thereof  discovered,  a  copy  Peerage. 
of  an  enrolment  of  a  commission  under  the  great  seal  and  ^,*„|,7a/,-^„<. 
King*8  sign  manual,  dated  in  February,  1 603,  directing  the  Attainder, 
commissioners  to    create  Jamet  Lord  Drummond  Earl  of  Eeidence. 
Perth,  was  received  and  held,  in  conjunction  with  subse- 
quent entries  in  the  Parliament  records,   to  be  sufficient 
proof  of  the  creation  of  the  Earldom. 
In  the  absence  of  the  instrument  of  creation  of  a  Scotch  Peer- 
age, the  limitations  are  taken  from  usage   to  be  to  the 
grantee  and  his  heirs  male  general. 
On  the  death  of  a  peer,  leaving  his  eldest  son  and  heir,  who 
had  been  attainted,  the  peerage  does  not  vest  in  him,  nor, 
on  his  death,  in  the  nearest  heir  male,  but  is  forfeited,  as 
much  as  if  he  had  been  a  peer  at  the  time  of  the  attainder. 
A  peerage  limited  to  a  man,  and  his  heirs  male,  is  one  entire 

estate,  and  no  substitution  of  heirs  takes  place. 
A  peerage  limited  to  a  man  and  his  heirs  male  whomsoever, 

is  forfeitable  under  the  act  of  26  Hen.  8,  c.  13. 
Attested  copies  of  French  registers  of  marriages,  births  and 
deaths.  Held  to  be  admissible  evidence,  upon  the  testimony 
of  a  French  advocate,  that  such  registers  were  kept  accord- 
ing to  French  law,  and  would  be  received  in  evidence  in 
the  French  courts. 


The  petition  of  George  Drummond,  Duke  de  Melfort 
and  Count  de  Lussan  in  France,  to  the  Queen^  claim- 
ing to  be  Earl  o{  Perth,  in  the  peerage  of  Scotland,  and 
praying  her  Majesty  to  adjudge  and  declare  him  to  be 
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entitled  to  the  aaid  Dignity-,  was,  with  ber  ) 
reference  thereof  to  the  House,    brought    be 
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Lords  Committees  {a)  for  Privileges,  first,  on  the  23d  of         1848. 
t/tt/y,  1846.     Her  Majesty's  Attorney-General,  and  the         x^e 
Lord-Advocate  for  Scotland,  attended  their  Lordships    ^ ^pjll'^'^.^^ 
on  behalf  of  the  Crown. 

Mr.  Fleming^  for  the  Duke  de  Melfort,  opened  the 
allegations  of  his  petition,  to  the  effect  following : — 

That  Patrick  Drummond,  third  Lord  Drummondy  sat 
in  the  Psirliaments  of  Scotland  in  the  reigns  of  Queen 
Mary  and  James  the  Sixth,  and  died  in  1601,  leaving 
two  sons,  James  and  John  Drummond  sur\'iving :  that 
James,  the  eldest,  succeeding  his  father,  as  fourth  Lord 
Drummond,  and  in  1605  was  created  Earl  of  Perth,  the 
Earldom  being  limited  to  him  and  his  heirs  male ;  and 
that  on  his  death,  in  161 1,  having  had  issue,  a  daughter, 
an  only  child — who  became  the  wife  of  the  Earl  of 
Sutherland — he  was  succeeded  by  John,  his  brother  and 
heir  male :  that  the  said  John,  second  Earl  of  Perth, 
sat  in  Parliament  under  that  title,  in  the  reigns  of 
James  VI.  and  Charles  I,,  and  died  in  1662,  when  he 
was  succeeded  by  his  eldest  son  James,  third  Earl  of 
Perth,  who  had  issue  two  sons,  James  and  John,  and 
died  in  1675,  when  he  was  succeeded  by  James,  his 
eldest  son,  the  fourth  Earl  of  Perth. 

That  this  James,  fourth  Earl,  who  filled  the  office  of 
Lord  Chancellor  of  Scotland  to  Charles  IL  and  James 
II.,  having  attached  himself  to  the  latter,  and  being 
obliged  to  quit  Scotland,  joined  him  in  his  exile  at  St. 
Germains,  in  France,  in  1693,  and  was  by  him  created 
Duke  of  Perth  (b) :  that  he  had  four  sons,  James,  John, 
fJ^lliam  (who  died  an  hifant),  m\d  Edward,  and  died  at 

(a)  There  were  present  (besides  the  Chairman  the  Earl  of 
Shaftesbury,  and  other  Peers),  the  Lord  Chancellor  (Lord  Cot- 
tenham),  I^ord  Lyndhurst,  Lord  Broughaniy  and  Lord  Campbell. 

{b)  Neither  this  title,  nor  that  of  Lord  Drummond,  is  now 
claimed. 
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1S48.        St.  CrermainSi  in  May  IJIG,  when  the  Dignity  o 

The  of  Perth  became  dormant,  in   consequence  of  t 

Perth        tainder,  in  bis  life-time,  of  his  eldest  son  Jame 

Act  of  Parliament,  1  Geo.  Ly  c.  32.,  attainting  I 

higb  treason  from  tbe  19tb  of  January,  1715,  \ 

style  and  title  of  '^  James  Drummondy  Elsq.,  com 

called  IjotA,  Drummondy  eldest  son  and  heir-appa 

tbe  Earl  of  Perth :''  Tbat  be,  on  his  father's  dea 

sumed  tbe  title  of  tbe  Duke  of  Perth,  and  died  in . 

in  April  1720,  having  bad  issue  two  sons.  Jam 

John :  tbat  James  also  took  the  title  of  Duke  of 

attended  Prince  Charles  Edward   in    his   invaa 

Scotland  in  1745,  and  died  at  sea  in  1746,  never 

been  married  fa) :   Tbat  bis  brother  John,  also 

Duke  of  Per  thy  was  an  officer  in  the  French  arm 

was  attainted  by  Act  of  Parliament  ( 1 9  G.  //.,  c. 

1746,  and  died   in   1747^   unmarried  ;    That  tl 

issue  of  James y  who  was  attainted  in  1715,  havir 

become  extinct,  tbe  petitioner  submitted  that  tb 

dom  of  Perth  vested  in  his  (Jameses)  next  brotbe 

Drummondy  as  tbe  bcir  male  general  of  the  g\ 

and  tbat  on  the  death  of  tbat  John  without  issue,  ii 

tbe  Earldom  passed  to  bis  then  next  surviving  b 

Edward Drummond:  Tliat  bealsodied withouthavi 

issue,  and  thereupon  tbe  male  issue  of  JameSy  the 

Earl  of  Perthy  being  extinct,  tbat  dignity,  the  pel 

(a)  This  was  denied  in  a  petition  presented  to  th< 
by  Mr.  Thomas  Drvmmond,  of  New  Penghaw,  in  the  ct 
Durham^  stating  that  he,  the  petitioner,  was  the  grand 
heir  male  of  the  body  of  the  said  James,  who,  being  in 
hellion  of  1745,  and  not  surrendering  himself,  was  atta 
high  treason  ;  that  he  concealed  himself  in  tbe  county 
ham,  was  married  there,  and  had  children,  l^he  petiti< 
his  heir,  claimed  to  be  entitled  to  the  said  Earldom  ;  but 
not  represented  before  the  Committc,  nor  was  any  noti( 
of  his  claim. 
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submitted,  descended  to  the  heir  male  of  his  brother,         IB48. 
John  Drummondy  as  heir  male  general  of  James,  first  The 

Earl  of  Perth,  under  the  limitations  of  the  original  grant.      "pbr™h!* 

That  this  John  Drummond,  next  brother  of  JameSy 
fourth  Earl  of  Perth,  was  twice  married,  and  was  created 
Viscount  and  Earl  of  Mel/ort  and  Lord  Forth,  by  letters 
patent,  or  charters,  dated  respectively  in  1685  and  1686, 
limiting  these  Dignities  to  him  and  the  heirs  male  of 
his  body  by  his  second  wife,  whom  failmg,  to  the  heirs 
male  of  his  body,  and  that  King  James  II.  granted  let- 
ters patent,  dated  in  1692,  at  St,  Germains,  purporting  to 
create  him  Duke  of  Mel/ort,  limiting  that  Dignity,  as  the 
Viscounty  and  Earldom  of  Mel/ort  had  been  limited, 
and  that  he  and  his  successors,  according'to  such  limit- 
ations, were  accepted  and  recognised  by  the  Slings  of 
France  as  Dukes  of  that  kingdom  by  that  title :  That 
in  1695  a  decree  of  forfeiture  was^  passed  against  him 
in  the  Scotch  Parliament,  in  consequence  of  his  adher- 
ing to  the  Stuart  family,  but  it  was  in  the  decree  pro- 
vided that  his  issue  by  his  first  wife  should  not  be  thereby 
prejudiced :  That  the  said  John,  first  Viscount,  Earl, 
and  Duke  of  Mel/ort,  had  by  his  first  wife  two  sons,  viz. 
James,  who  died  without  issue  in  his  father's  lifetime, 
and  Robert,  who  took  the  name  of  Lundin  and  the  estate 
of  that  name,  in  right  of  his  mother :  That  the  said 
John  by  his  second  wife  had  issue  John,  second  Duke 
de  Melfort,  in  FraTu;^, and  three  younger  sons,  and  died  at 
St.  Germain^  in  1714 :  That  Robert y  his  eldest  surviving 
son  by  his  first  wife,  had  issue  two  sons,  John^  who  died 
without  issue  in  1735,  and  James,  who  on  the  death  of 
jBrfwarrf— styled  Duke  of  Perth— in  1760  became  and 
was  served  heir  male  general  of  James,  first  Earl  of 
Perth,  and  claimed  that  Dignity,  and  died  in  1781,  leav- 
ing an  only  son,  James  Drummond,  who  also  claimed  to 
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184j?.        be  Earl  of  Per  thy  that  he  was  not  recognised 
I  The         but  was,  in  1/93,  created  Baron  Perth  in  the 

\  Pbrt'h        ®^  Great  Britaiuy  aiid  the  Perth  estates^  forfeits 

attainder  of  John  Drummond  in  \74Gy  vrere  res 
him,  and  he  died  in  1800,  leaving*  a  daughter, 
child,  now  the  wife  of  Lord  JVillougMn/  dTEresb^ 
the  male  issue  of  John  Earl  &c.  of  Me\fort^  by  1 
wife,  being  then  extinct,  John  Drummond^  his 
son  by  his  second  wife,  and  who  \^as  bom  in  S 
in  1682,  was  heir  to  all  the  rights  and  titles 
i  family  in  Scotland^  and  became  Duke  of  MelJ 

France,     He  married  a  French  lady^  Countess  i 
i  san  in  her  own  right,  and  died  in  17^^  leaving 

the  only  surviving  issue  of  that  marriage^  third 
de  Melforty  and  Count  de  Lussan  in  right  of  his  □ 
He  died  in  1/66,  leaving  four  sons,  three  of  who 
without  issue — two  having  been  successively  Di 
Melfort — and  the  fourth,  li€on  Mattrice  Drut 
who  survived  them,  married  in  1794,  and  had 
daughter,  now  the  wife  of  F.  H.  Davis,  Csq.,  and 
Drummondy  the  claimant,  who  was  born  in  Xo?s 
1807,  and  in  1840,  on  the  death  of  his  uncle,  ( 
Edwardy  became  Duke  de  Melfort  in  France,  \ 
his  learned  counsel  submitted.  Earl  of  Perth  ii 
landy  as  being  the  heir  male  general  of  JameSy  tl 
Earl  of  Perth. 

Two  questions  of  great  importance  arose  i 
case  ;  the  first  related  to  the  proofs  of  the  creati 
limitations  of  the  Earldom ;  the  second,  to  the  e 
the  several  attainders  of  JameSy  eldest  son  of  the 
Earl  in  1715,  and  of  Johriy  second  son  of  Jar 
1746,  and  of  the  decree  of  forfeiture  in  1C95. 

As  to  the  first  question,  Mr.  Nairne,  writer 
signet,  proved  that  he  diligently  searched  the 
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offices  in  Edinlmrgh,  viz.— the  Great  Seal,  Privy  Seal,  IMS. 
and  Signet  Offices,  and  the  Paper  Record  Office,  for  Tlie 
an  enrolment  or  entry  of  the  patent  or  other  instru-  Pewltu, 
ment  creating  the  Earldom,  but  did  not  find  any.  This 
search  extended  to  five  years  prior  and  five  years  sub* 
sequent  to  1605.  He  found,  and  produced  from  the 
repositories  of  Lord  and  Lady  Willoughby  d^Eresby  (a),  a 
copy  of  an  enrolment  of  a  Commission  or  King^s  Letter, 
dated  at  Whitehall,  the  11th  of  February ,  1605,  autho 
rising  the  creation  of  Alexander  Lord  Jedburgh  as 
Earl  of  Home,  of  James  Lord  Drummond  as  Earl  of 
Perth,  and  of  Alexander  Lord  Fyvie  as  Earl  of  Dwrn- 
fermline.  This  instrument,  after  reciting  that  great 
services  were  rendered  to  the  king^s  progenitors  by  the 
predecessors  of  these  lords,  and  that  for  their  own 
greater  alacrity  in  the  king^s  service,  his  majesty  was 
resolved  to  create  them  Earls,  proceeded,  "  Igitur 
dedimus,  ^*c.,  tenoreque  prasentium,  damns  concedimus, 
4(^.,  uostram  plenam  potesiatem  et  mandatum  speciale 
nostra  prtedilecto,  ^c,  Johanni  Comiti  de  Montrose 
Domino  Grahame,  nostro  commissario  pro  parliamenti 
nostri  infra  regnum  nostrum  Scotia  tentione^  vel  casu 
seu  absentia  ejus  aut  inabilitatiSy  pradilecto  nostro  ^c, 
Francisco,  ErreluB  comiti  domino  Hay,  regni  nostri 
Scotia  const abilario,  talem  numerum  nostra  nobilitatis 
vel  concilii  Scotia,  prout  videbitur  expediens,  convenire 
ac  omnibus  ceremoniis  honoribus  et  solemnitatibus  eisdem 
incumbentibus  dictos  predilectos  nostros,  consanguineos 
et  conciliarios,  Alexandrum  Comitem  de  Home  dominum 
Jedburgh  et  Douglas,  Jacobum  Comitem  de  Perth  do- 

(<i)  This  lady,  being  the  only  child  of  Lord  Perth,  who  died 
in  1800  {see  pedigree),  and  heir  general  of  the  family,  and  as 
such  heir,  in  possession  of  the  Perth  estates,  the  document 
was  admitted  as  coming  out  of  the  proper  custody. 
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minum  Drummond,  Alexandrum  (Jomiiefn  de  Ih 
line  Dominum  F\/vie  creandi,  el  generaliter  anmu 
singula  pro  vreatione  ante  dictorum  hanorum  d 
tatumfcuAendi  et  exercendi  in  tanto  solenni  el  amp 
gtULfUo  ibidem  personaliter  inieressimuSy  SfC.  1 
rei  testimonium  hisce  presentibus  nuiffnum  sigilb 
trum  apponi  pracepimus,  ifc. 

Per  signaturam  manu  S.  D.N.  Regis  ngmucripi 

H(BC  est  vera  copia  principalis  Utterds  smpra  ^ 

(Signed^)  Georgiub  Hat^  clericus  i 

The  witness  said  that  this  letter  must  have 

under  the  Privy  Seal.     In  his  search  of  the  Pri 

records  of  the  same  date^  he  found  in  them 

ciency  of  some  years.  (6) 

The  same  witness  produced  fronoL  the  Great  S 
gister  in  Edinburgh,  a  copy  of  the  patent, 
creationis  comitatus  de  Dumfermline  f^  creating  1 
Akxandevy  and  his  heirs  male.  Earls  of  Dumfk 
He  also  produced  copies  of  extracts  from  the 
of  the  Parliament  of  Scotland,  shewing  the  sittin 
Earl  of  Perth  in  the  secret  councils  of  Parliai 
1610.  It  appeared^  by  an  inquisition  set  for 
precept  of  sasine^  and  also  by  a  royal  charter  an< 
that  he  had  only  one  child^  a  daughter ;  and  ' 
that  he  was  succeeded  in  the  Earldom  by  his 
John,  the  same  witness  produced  from  the  Pri 
Records  a  copy  of  a  charter  of  confirmation,  in , 
1613,  of  a  grant  made  by  that  Johriy  as  Earl  ol 
His  (Earl  John's)  sittings  in  Parliament  in  1( 
subsequently,  were  proved  by  the  records  of  Piu*] 
Several  copies  of  extracts  from  the  same  record 

(6)  A  similar  unsuccessful  search  was  proved  by  o 
nesses  to  have  been  made  in  the  Privy  Seal  Office,  a 
record  offices  in  London. 
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tenor  date  to  the  creation  of  the  Earldom^  were  pro-         1848. 
duced,  the  first  stating  that  John  Drummond  of  CargiU         The 
was  made  ("  effectus  fuif')    a  Lord  of  ParUament,     ^pJJ^*^  ''^ 
^^  nominandus  Dominus  Drummond^''  in  1487>  and  the 
others,  shewing  the  sittings  of  him  and  his  successors. 
Lords  Drummond,  down  to  and  including  James,  third 
Lord,  and  father  of  James  the  first  Earl.    Numerous 
documents,   comprising  retours,  charters,  and  enrol- 
ments of  sasines,  were  produced  from  the  repositories 
of  Lady  Willoughby  dPEresby,  shewing  the  pedigree  of 
the  family  and  devolution  of  the  Earldom,  as  before 
stated,  down  to  the  departure  of  James,  fourth  Earl,  to 
join  the  royal  exiles  at  St.  Germains.     No  question 
arose  on  the  reception  of  any  of  this  evidence. 

To  prove  the  pedigree  and  state  of  the  family  after 
their  departure  from  Scotland  to  France,  the  claimant's 
counsel  offered  to  put  in  evidence  attested  copies  of 
extracts  from  the  registers  of  marriages,  births,  and 
deaths — "  registres  de  marriages,  de  naissances,  et  de 
decks'* — kept  in  the  Hotel  de  Ville  at  St,  Germains,  and 
other  places  in  France.  The  witness  who  produced 
them,  and  compared  them  with  the  originals,  proved 
that  they  were  kept  in  official  places,  and  under  the 
care  of  official  persons. 

The  Lord-Advocate  and  the  Attorney-General  ob- 
jected to  the  reception  of  these  documents,  insisting  that 
they  were  matter  of  foreign  law,  to  be  proved  by  com- 
petent witnesses ;  that  it  should  be  proved  that  the  regis- 
ters were  kept  according  to  the  laws  of  France,  and  that 
they  would  be  received  in  evidence  in  that  country. 

The  Lords  of  the  Committee  were  of  that  opinion, 
but  received  the  extracts  de  bene  esse,  on  the  under- 
standing that  the  required  legal  proof  would  be  given 
on  a  future  day.    Their  Lordships  added,  that  a  French 
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law  book^   referred  to  by  Mr.  Fleming^   and 
^^Recuil  General  des  anciennes   lois  Francai 
M.  hambert,  was  not  evidence  of  the  fV^enck 
that  a  French  law)xr'8  evidence  \rould  be  requi 

Accordingly,  a  French  advocate  (M,  CoUn) 
years'  standing,  was  examined  on  a  subsequc 
and  he,  after  explaining  several  terms^  as  ^^  quaii 
actes  de  Petat  civil/'  &c.,  said  that  the  register 
mentioned  fell  within  the  latter  terms,  and  w 
all,  not  only  received  in  evidence  in  the  F)re 
courts,  but  would  of  themselves  be  the  proper  p 
the  state  described  in  them,  requiring  only  proc 
hand- writing  of  the  officer  whose  signature  the; 

The  signatures  to  these  documents  were  atte 
the  proper  official  persons  in  Parisy  whose  si{ 
were  attested  by  the  British  Ck>nsul  there,  and 
them  also  by  this  witness. 

The  extracts  were  declared  admissible,  as  w< 
without  any  objection,  copies  of  inscriptions 
tombstones  of  James,  the  fourth  !Earl,  who  died  ii 
and  of  James,  his  eldest  son  (attainted  in  171< 
died  in  1/20,  deposited  in  the  chapel  of  the 
College  in  Paruf. 

The  Act  of  attainder,  passed  in  1715,  (1  ( 
32,)  and  the  Act  of  conditional  attainder,  pa 
1746  (19  G.  IL,  c.  26  (a),  were  also  put  in  evid 

(fl)  The  preamble  of  the  act  named  numerous  per 
eluding  **  James  Drvmmond  taking  on  himself  the  tit! 
Duke  of  Perth,"  and  "John  Drummond,  taking  on  hin 
title  of  Lord  John  Dmmmond,  brother  to  James^  &c 
of  Perth,"  and  recited  that  they  had  taken  up  arma 
his  Majesty,  &c.,  and  had  fled ;  it  was  then  enacted 
they  should  not  surrender  on  or  before  the  1 2th  of  Jul 
they  should,  from  the  14th  of  April,  1746,  be  atU 
hie:h  trep»'>»^ 
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Mr.  Fleming  proposed  to   put  in  a  copy  of  a  letter,         1848. 
dated  June  7,  1746,  written  by  the  Officer  of  Marine  at  The 

Nantes,  to  the  Minister  of  Marine  in  Paris,  stating  the       Pbrto.^ 
arrival  at  Nantes  of  a  French  ship  of  war,  and  that  the 
Duke  of  Perth  —James,  eldest  son  of  James  who  was 
attainted  in  1715— had  died  on  the  passage. 

The  Lord- Advocate  objected,  but  on  its  being  shewn 
that  the  letter  was  of  an  official  character,  and  was  in 
the  proper  repository,  the  office  of  the  Minister  of 
Marine  in  Paris,  and  also  that  the  Duke  of  Perth, 
of  whose  death  mention  was  made,  was  an  officer 
in  the  French  army,  the  objection  was  overruled. 

Extracts  from  the  Parliament  records  in  Scotland 
were  produced  and  received  in  evidence,  shewing  that 
John  Earl  of  Perth  sat  therein  in  1612  and  1617; 
and  his  successors.  Earls  of  Perth,  sat  therein  in  1662^ 
1672,  and  1666.  The  same  extracts  shewed  the  like 
sittings  of  the  Earl  of  Home,  mentioned  in  the  royal 
commission  of  1605,  although  no  other  instrument  for 
creating  that  Dignity  could  be  discovered  after  a  similar 
search,  as  before  stated  to  have  been  made  in  respect 
to  the  Earldom  of  Perth. 

Among  the  various  documents  produced  from  the 
claimant's  custody,  was  a  royal  charter,  dated  White- 
hall, in  1686,  creating  John  Drummond,  brother  of  the 
fourth  Earl  of  Perth,  Viscount  Melfort,  limiting  the 
Dignity  to  him  and  the  heirs  male  of  his  body,  by  his 
second  wife,  whom  failing  to  the  heirs  male  of  his  body ; 
and  another  charter  dated  Windsor,  in  1686,  creating 
him  Earl  of  Melfort,  Viscount  Forth,  and  Lord  Drum^ 
mond,  with  like  limitations  ;  and  letters  patent  by  King 
James,  dated  St.  Germains,  the  17th  of  ^pril  1692,. 
creating  him  Duke  of  Melfort, 


1'. 
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184d.  A  pedigree^  and  also  a  copy  of  an  inscriptio 

The  porting  to  have  been  engraved  on  a  monument 

P^RTH^^  ^^  ®^^^  ^^  ^^^^  ^^°  erected  in  a  chapel  ft 
belonging  to  the  English  nuns  at  jintwerpy  and 
disappeared  or  been  destroyed^  were  produced^ 
was  stated  by  the  witness  who  prcnluced  thei 
they  had  been  hung  up  on  the  "wbUI  of  the  apa: 
of  a  relative  of  the  family^  who  gave  the  i 
copies.  It  was  objected  to  the  reception  of  thei 
the  apartment  in  which  they  had  been  kept  ^ 
private  room  of  the  individual^  and  that  they  wi 
— hke  an  epitaph  in  a  church  or  churchyard, — e: 
to  the  observation  and  correction  of  the  public,  c 
of  the  other  relatives  of  the  family.  But  the  t 
having  stated  that  the  apartment  was  the  rel 
general  reception  room,  to  which  all  his  visito 
access,  the  documents  were  received. 

Proof  was  given  of  an  unsuccessful  search  ir 
for  monuments  of  James  and  John  Dukes  of  Pi 
the  buildings  which  once  formed  the  JSuglish  ni 
and  convent  at  Antwerp^  but  were  long  ago  so 
converted  into  store  cellars.  Fragments  of  tomt 
with  names  were  found  among  the  rubbish  in  the 

The  chaplain  to  the  Carmelite  nuns  at  Li!anhe\ 
Cornwall^  produced  a  book  headed,  *^  An  acco 
y*  seculars  buryed  in  our  church,^^  and  contain 
entry  (among  others)  of  the  burial  of  ^^  JLord 
Drummonily  Duke  of  Per  thy  1747-^^  He  pre 
another  paper,  containuig  similar  entries,  iuc 
^^Duke  de  Perth^  28  September,  1747/^  and  ( 
back  was  written,  ^^  All  those  that  have  been  bur 
our  church  till  the  year  1778-^'  The  nuns  cam 
from  Antwerp  in  1794,  and  brought  those  docu 
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with  them.  One  of  these  nuns  was  still  livings  but  1848. 
was  not  capable  of  being  examined.  He  further  stated  f  ^e 
this  paper  was  found  with  other  documents  by  the  ^pjf^^^^ 
prioress^  in  a  chest  which  the  nuns  had  brought  firom 
Antwerp.  There  is  a  rule  of  the  convent  obliging  the 
prioress  to  keep  all  documents  or  muniments  in  a  chest 
with  three  keys^  of  which  she  keeps  one^  and  two  other 
nuns,  called  ^^  Discreets/^  keep  the  other  keys.  The 
book  was  kept  in  the  convent  sacristy,  because  it  con- 
tained the  names  of  benefactors,  for  the  repose  of 
whose  souls  the  community  prayed  on  certain  days, 
and  then  the  names  were  mentioned.  The  book  is  not 
seen  by  any  one  but  the  sacristan,  the  prioress,  and 
the  discreets.  It  is  a  register  of  deaths  of  persons 
connected  with  the  convent,  and  is  brought  down  to 
the  present  time,  and  is  a  book  of  authority  in  the 
convent. 

These  copies  of  the  entries  were  received. 

A  family  pedigree,  dated  1730,  was  produced  from 
the  muniments  of  the  claimant,  and  the  witness  who 
produced  it  said  the  claimant  shewed  it  to  him  in 
1825,  and  it  was  before  that  time  in  the  custody  of 
the  claimant's  father. 

Several  monumental  inscriptions  and  pedigrees  were 
received  without  objection  (a). 


Mr.  Fleming^  in  summing  up  the  evidence,  said  the         ^g^- 
only  points  in  the  pedigree  on  which,  as  he  believed,       June  10. 
any  question  could  be  raised,  were  the  proofs  of  the 
deaths  without  issue  of  James  and  Johuy  styled  Dukes 

(a)  So  much  only  of  the  evidence  has  been  here  noticed 
as  was  the  subject  of  discossion  at  the  bar^  or  shewed  the 
creation  and  limitations  of  the  Dignity. 
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1848.  of  Perth.  Of  the  death  of  the  former  at  sea,  m  1746, 
The  the  letter  of  the  Officer  of  Marine  at  Nantes  to  the 
PiIrth.^  Mmister  of  Marine  in  Paris^  a  copy  of  which  was 
received  in  evidence,  removed  all  doubt.  It  stated  that 
one  of  the  ships  which  had  been  sent  to  Scotland  to 
bring  away  the  fugitives,  after  the  failure  of  the  insur- 
rection of  1745,  had  arrived  at  Nantes  without  the 
Prince  [Charles  Edward) ^  but  bringing  Lord  Drummond 
(that  is,  John^  the  younger  brother),  and  that  the  Duke 
of  Perth  (James,  the  elder  brother)  died  on  the  passage. 
That  statement  would  be  found  quite  incontrovertible 
upon  consideration  of  other  unquestionable  evidence. 
If  he,  Jamesy  had  lived  to  the  12th  of  July  1746,  the 
period  for  surrender  prescribed  by  the  act  19  G.  //. 
c.  26,  in  which  he  was  named  among  many  others,  he 
would  have  come  under  its  operation,  and  the  Perth 
estates  vested  in  him  would  have  been  forfeited ;  but  it 
appeared  by  decrees  of  the  Court  of  Session,  which 
were  put  in  evidence,  and  by  a  decision  of  this  House, 
that  the  estates  became  forfeited  bv  the  non- surrender 
and  consequential  attainder,  not  of  James,  but  of 
the  younger  brother,  John.  It  was  only  by  the  decease 
of  James  without  issue,  before  the  act  cahie  into  ope- 
ration, that  John  was  capable  of  taking  the  estates  by 
descent.  In  one  of  the  said  decrees,  dated  December  1, 
1750,  dismissing  a  claim  of  Thomas  Drummond  of 
Logie-Almond  on  the  estate  of  Perth,  against  the 
Crown,  the  Court  of  Session  held  that  James  Drum- 
mond, described  in  the  act  19  G.  //.,  c.  26,  as  ^^  James 
Drummond,  taking  on  himself  the  title  of  Duke  of 
Perth/^  having  died  on  the  1 3th  of  May  1746,  before 
the  12th  of  July  1746,  on  or  before  which  day  he  was 
allowed  by  the  said  act  to  surrender  himself  and 
submit  to  justice,  he,  the  said  James  Drummond,  was  not 
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attainted   by  the   said  act.     This   House^  on  appeal         1848. 
:igainst  that  decree,  decided  that  the  estate  was  for-  The 

feited  by  the  attainder  of  John  Drummond,  brother  of    ^p^^^^^pa*^^ 
JameSj  taking  on  himself  the  title  of  Duke  of  Perth, 

Another  decree  of  the  Court  of  Session,  dated 
July  15,  \7b2y  contained  passages  which  left  no 
doubt  on  this  point.  Its  title  was  a  decree  ^^  sustaining 
the  title  of  Mary  Drummond  upon  the  forfeited  estate 
oi  Perth  f^  and  it  shewed  that  she  was  the  only  sister  of 
the  said  James  and  John,  and  her  claim  (by  bond  from 
their  father)  made  against  the  Cro^vn,  was  therein 
stated  to  be  ^^  upon  the  estate  real  and  personal  which 
belonged  to  the  deceased  James  Drummond  of  Perth, 
commonly  called  Duke  of  Perth,  and  is  now  seised 
and  surveyed  by  order  of  the  barons  of  the  Exchequer 
in  Scotland,  as  being  the  estate  of  John  Drummond, 
taking  on  himself  the  style  of  Lord  John  Drummond, 
brother  to  the  said  James,  &c.,  and  as  being  vested  in 
his  Majesty  by  and  through  the  attainder  of  the  said 
John,  &c.,  pursuant  to  an  Act  of  Parliament  made 
in  the  twentieth  year  of  his  Majesty^s  reign,  for  vesting 
in  his  Majesty  the  estate  of  certain  traitors.^^  In 
another  passage  it  was  stated  that  James,  the  eldest  son,  - 
^^  took  the  family  estate  during  the  life  of  his  father, 
by  virtue  of  a  disposition  and  infeoffment  thereon, 
burdened  with  all  his  father's  debts,  and  on  his 
{James*)  death  on  the  13/A  of  May  ^  1746,  the  estate 
descended  to  his  brother  John  Drummond."  There 
were  also  sevend  letters  in  evidence,  written  in  1748, 
by  John  Drummond,  uncle  of  the  said  James  and 
John,  speaking  of  his  ^^  late  nephew,  James,  Duke  of 
Perth,  deceased,'^  and  signing  himself  as  ^^  Perth  ;'^  and 
in  one  of  the  pedigrees,  and  in  monumental  inscriptions, 
received  in  evidence,  James  Duke  of  Perth  is  stated 


1 

I 

I 
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1S48.         to  have  died  without  issue^  the  13M  of  May  VI A 
The         ^^^^  (^  brother)^  Duke  of  Perth,  in  the  year  1/ 

^PiIth  ^^        ^^  *^  ^^  ^  ^*  "^^  ^-  ^7'  '^^  enabling  his  Ki 
to  restore  forfeited  estates  in  Scotland,  it  was  n 

that   ^^  the  estate  of  Perth   became   forfeited  t 

attainder  of  John  Drummond,  taking  upon  himw 

style  of  Lord  John  Drummond,   brother  to  • 

Urummondj  taking  upon  himself  the  style  of  D 

Perihy^  &c»;   and  that  ''the  sidd   JTohn  Dnm 

died  without  leaving  lawful  issue  of  his  body^  i 

was  not  yet  ascertained  who  was  his  nearest  coll 

heir  male/^  &c.      It  was  afterwards^  in   March 

declared  by  the  Court  of  Session  that  J'ames  1 

mond,  great  grandson  of  John,  first  £arl  and  YU 

Mejforty  and  father  of  the  present  Lady   WiUo 

d^Eresbffy  was  then  the  heir  male  of   the  said  . 

Lord  Drummond  (attainted  in  1746)^  and  the 

estates  were^  by  virtue  of  the  said  act^  restored  to 

as  such  heir  he  had  claimed  the   Earldom  of  1 

which  was  not  aUowed ;  but  he  was  created  1 

Perth  in  the  Peerage  of  Great  Britain. 

The  learned  counsel,  after  directing  the  attent 

the  Committee  to  the  material  parts  of  the  evic 

sustaining  the  pedigree  and  carrying  down  the  dij 

link  by  link,  to  the  claimant,  said^  he   considers 

difficulty  could  occur,  on  the   ground  that  he 

within  the  Alien  laws,   because  it    was    proved 

though  his  father  and  grandfather  were  bom  in  Fi 

he  himself  was  born  in  London,  and  his  great  & 

&ther  John,   second  Duke    of  JUei/brf,  was    i 

&ther,  the  first  Duke  had  been,  bom    in    Sco^ 

The  claimant's  pedigree  was  established   by  as 

proof  as  any  pedigree  that  was  ever  put  in  evideo 

their  Lordships'  bar. 
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The  next  question^  relating  to  the  creation  and  des-         1348. 
tination  of  the  Earldom  of  Perthy  was  a  mixed  question         ji^^ 
of  evidence,  and  of  law  arising  thereupon  and  upon    ^pjf^^^ 
contemporaneous  usage*     It  has  been  clearly  proved 
that  JameSf  Lord  Drummond^  sat  in  the  Parliament  of 
Scotland  in  1604^  and  that  he  sat  therein^  as  Earl  of 
Perth,  in    1610.      Between  these    two    periods  the 
Earldom  must  have  been  created.     It  has  been  shewn 
that  the  most  diligent  searches  have  been  made^  as  well  in 
private  repositories  as  in  the  Privy  Seal  and  other  public 
record  offices  in  England,  as  well  as  in  Scotland,  for  a 
patent  or  charter  of  creation^  but  none  having  been 
founds  a  copy  of  a  Privy  Seal  letter,  authorising  the 
creation  of  three  lords,  James  Lord  Drummond  being 
one  of  them,  has  been  received  in  evidence.    That 
letter  does  not  indicate   the  destination   of  the  dig- 
nities ;  the  same  words  are  used  in  relation  to  all  the 
three.     Only  one  of  the  patents,  passed  in  conformity 
to  that  letter,  has  been  found  recorded ;  it  is  that  of 
the  Earldom  of  Dum/ermline,  and  it  expresses  the  limi- 
tations to  be  to  the  grantee^s  heirs  male.     It  has  been 
also  proved  by  evidence,  that  the  Earl  of  Home,  another 
of  the  three  so  created,  and  whose  patent  has  not  been 
found,  sat  in  Parliament  in  and  previous  to  the  year 
1612.     Now,  it  is  submitted  that  it  is  a  clear  induction 
of  law  from  the  evidence,    that  the    patent  of  the 
Earldom  of  Perth  was  in  the  same  terms  as  the  patents 
of  the  Earls  of  Home  and  Dum/ermline,  all  proceed- 
ing on  the  authority  of  the  said  letter.     But  the  case 
does  not  rest  upon  induction  or  presumption  of  law, 
clear  and  cogent  as  that  would  be,  because  it  is  proved 
by  inquisitions  and  other  records,  that  after  the  death 
of  the  first  Earl  in   1611,  leaving  only   a  daughter, 
his  next  brother,  John,  sat  in  Parliament  as  Earl  of 
Perth  in    1612.      His   succession,   therefore,  to   the 
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1848.         Dignity,   in   exclusion   of  the  daughter,    clearly  and 

The         incontrovertibly  establishes  that  the  limitations  were 
Earldom  of 
PsRTH.       to  the  heirs  male  general  of  the  grantee.     The  usual 

limitations  of  titles  at  that  period  were,  either  to  the 
heirs  male  of  the  body,  or  ^^  heirs  male'^  simply,  as  in 
the  Dumfermline  patent, — sometimes  followed  by  the 
word  ^^  whomsoever.^'     All  the  peerages  created  in  the 
reigns  of  King  James  the  First  (the  Sixth  of  Scotland) 
and  Charles  the  First,  are  stated  in  an  Appendix  to  the 
printed  case  of  one  of  the  claimants  to  the  Rowbttrgh 
titles.     Of  thirty-six  dignities  created  by  King  James, 
four  were  limited  to  the  heirs  male  of  the  bodies  of  the 
grantees ;  four,  to  the  heirs  male  of  the  bodies  of  the 
grantees,  whom  failing,  to  the  heirs  male  whomsoever 
of  the  grantees ;  two,  to  the  heirs  whomsoever  of  the 
grantees ;   and  twenty-six,  to  the  heirs  male  of  the 
grantees.      Of  sixty-seven  dignities  created  by  King 
CharleSj  thirteen  were  limited  to  the  heirs  male  of  the 
bodies  of  the  grantees ;  four,  to  the  heirs  male  of  the 
bodies  of  the  grantees,  whom  failing,  to  their  heirs 
male  whomsoever ;   two,  to  the  heirs  whomsoever  of 
the  grantees ;  two,  with  peculiar  limitations ;  and  the 
remaining  forty-six,  to  the  heirs  male  of  the  grantees. 
It  must  therefore  be  presumed  from  the  general  usage, 
and  from  the  evidence  before  detailed,  in  the  absence 
of  any  evidence  to  the  contrary,  that  the  Earldom  of 
Perth  was  limited  to  the  heirs  male  whomsoever,  or 
general,  of  the  grantee.     The  evidence  proves  that  the 
title  has  devolved,  and  has  been  enjoyed,  in  accordance 
with  that  limitation  ;  and  enjoyment  is,  in  the  absence 
of  the  patent,  the  best  evidence  of  the  limitations.     He 
trusted,  therefore,  that  the  proof  of  the  creation  and  des- 
tination of  the  dignity  were  as  satisfactory  to  the  Com- 
mittee as  the  proofs  of  the  claimant's  pedigree  must 
have  been. 
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The  next  and  principal  question  relates  to  the  effect         1848. . 
of  the  attainders  and  forfeiture.     There  were  two  at-  The 

tainders;  first,  of  James  Lord  Drummond  in  1715,  in  ^pJJ^^^ 
bis  father's  life-time ;  the  second,  of  his  second  son, 
John  Duke  of  Perihy  in  1746.  The  second  may  be 
easily  disposed  of,  because  if  the  first  attainder  operated 
a  total  forfeiture  of  the  title,  the  second  was  ineffectual 
in  any  sense,  there  being  no  dignity  left  for  John  to 
inherit ;  and,  secondly,  if  the  attainder  of  James  ope- 
rated a  forfeiture  of  the  title  only  for  his  life,  the  attain- 
der of  John  could  not  have  ^  greater  effect,  and  must 
have  been  inoperative  beyond  his  death  in  1747 ;  so 
that  in  no  way  can  the  latter  attainder  stand  in  the  way 
of  the  present  claimant. 

The  forfeiture,  which  was  pronounced  in  1695 
against  John  Earl  of  Mel/ort,  the  direct  ancestor  of 
the  claimant,  was  not  a  statutory  attainder,  but  a 
decree  of  the  Parliament  of  Scotland  at  the  suit  or 
prosecution  of  the  Lord  Advocate ;  and  there  was  con- 
tained in  it  a  proviso  that  it  should  not  affect  or  taint 
the  blood  of  his  children  by  Sophia  of  Lnndin^  his  first 
wife.  Admitting  that  it  was  a  valid  decree  against  the 
Earl  of  Mel/orty  it  could  not  work  a  forfeiture  of  the 
Earldom  of  Perthy  inasmuch  as  John  Earl  of  Me\fort 
had  then  no  estate  in  it ;  he  had  only  a  possibility ;  it 
might  or  might  not  devolve  on  him  ;  in  fact,  it  never 
did  devolve  on  him,  for  he  died  in  1714,  and  the  Earl- 
dom of  Perth  was  at  the  time  enjoyed  by  his  elder 
brother,  who  survived  him  above  two  years.  A  mere 
possibility  of  succession,  a  right  which  may  or  may  not 
vest,  is  not  forfeitable.  That  was  distinctly  decided  by 
this  House  upon  the  recommendation  of  the  learned 
Judges  in  the  Camoys  Peerage  (a).     Earlier  decisions  by 

(fl)  6  Clark  &  Fin,  789  ;  and  sec  pp.  827,  846,  860. 


884  CASKS  IN  THB  HOUSB  OF  LORDS. 

1848.        the  House  supply  ample   authorities  that  this  for- 

"^p^         feiture  against  the  Earl  of  Me\fort  would  not  work  a 

Etfldom  of   forfeiture  of  his  succession  to  the  Earldom  of  Perth. 
Pbeth. 

Such  was  the  case  of  the  Earl  of  Cambridgey  who^  m  the 

reign  of  Henry  V.  (1402),  was  declared  by  Act  of  Par- 
liament to  have  forfeited  that  dignity,  and  was  at- 
tainted of  high  treason  and  executed.  He  left  a  son, 
then  an  infant,  who  afterwards  on  the  death  of  his 
father's  elder  brother,  the  Duke  of  York  (at  jtffincourty 
in  1415),  was  found  to  be  h:s  heir,  and  succeeded  to 
that  title,  notwithstanding  the  attainder  of  his  father, 
and  was  summoned  to  and  sat  in  this  House  as  Duke 
of  York  in  the  eleventh  year  of  the  reign  of  Henry 
VI.  (a).  The  House  came  to  a  similar  decision  in  the 
case  of  the  Duke  of  At  hoi  in  1764.  He  was  the  son 
and  heir  of  Lord  George  Murray y  the  Commander-in- 
Chief  of  Prince  Charles  Edward's  army  in  the  insur- 
rection of  1745,  and  was  attainted  in  1746,  and  died 
in  France  in  1760.  His  elder  brother,  James  Duke  of 
Atholy  survived  him,  and  died  without  issue  in  1764. 
GeorgCy  the  son  of  the  attainted  Lord  George,  claimed 
the  Dukedom,  and  the  House  resolved  that  he  was 
entitled  to  it,  and  he  was  accordingly  admitted  {b) ;  and 
the  Dukedom  has  been  ever  since  held  by  his  succes- 
sors under  that  decision,  which  proceeded  on  the 
ground  that  the  claimant  could  make  his  pedigree 
through  his  attainted  father,  and  that  his  attainder  did 
not  affect  a  dignity  which  had  not  vested  and  might 
never  have  vested  in  him.  The  same  question  arose  in 
1813,  in  the  case  of  Viscount  Strathallany  and  the 
House  came  to  the  same  conclusion  (c).    There  are, 

(a»  See  the  Parliamentary       {b)  3  Cruise,  183. 
Rolls  of  8,  9,  &  11  Hen.  VI.        (c)  Lords'  Jour,  for  1813. 
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therefore,  three  judicial  recognitions  by  this  House,  at        1848. 


different  periods,  upon  the  same  state  of  facts,  to  es-  The 

tablish  this  conclusion,  that  the  effect  of  the  forfeiture       Perth.** 
of  John  Earl  of  Melfort  did  not  forfeit  the  right  of  his 
descendant  to  the  Earldom  of  Perth. 

There  remained  yet  another  question,  — the  only  one 
which  appeared  to  present  any  difficulty, — and  that  was 
the  effect  of  the  attainder  of  James  Lord  Drummond 
in  1715*  The  same  question  arose  in  the  first  Airlie 
and  in  the  Lovat  Peerages,  and  was  argued  at  this 
bar  by  some  of  the  ablest  advocates  that  ever  addressed 
the  House ;  but  no  decision  was  given  in  either  of  those 
cases,  the  legislature  having,  upon  the  petition  of  the 
claimant  and  recommendation  from  the  Crown,  passed 
an  act  reversing  the  attainder  in  the  Airlie  case,  and 
the  claimant  in  the  Lovat  case  having  been  created  a 
Peer  of  the  United  Kingdom. 

Titles  of  peerage  in  Scotland^  as  in  England,  were  in 
ancient  times  unquestionably  territorial ;  and  after  they 
ceased  to  be  territorial,  the  rights  of  succession  to  them 
were  still  regulated  by  the  rules  of  real  property,  fi 
dignity,  when  it  became  separated  from  the  property, 
was  considered  in  Scotland  as  well  as  in  EngUmd  to  be 
a  strict  entail,  or  in  Scotland  "  tailzie."  In  Scotland, 
before  the  Union,  a  Peer  might,  with  consent  of  the 
Crown,  surrender  his  peerage,  and  the  Crown  might 
re-grant  it  to  him  and  to  a  different  series  of  heirs  (a) ; 
but  without  the  Crown's  consent,  the  Peer  had  no  power 
to  surrender  or  otherwise  dispose  of  his  dignity,  or  alter 
the  succession.  The  King  was  always,  as  the  foun- 
tain of  honour,  the  sole  maker  of  Peers.  But  Peers  of 
Scotland,  since  the  union  with  England,  cannot  sur- 
render their  dignities,  nor  can  the  Crown  accept  them, 

(^i)   Vide  The  Crawford  and  Lindsay  PeerngCR,  ante,  p.  534. 
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1848.        or  make  new  grants  of  them ;  but  every  dignitj 

The  descend  according  to  the  destination  prescribes 

Earldom  of    ^^  j^  creation,  being  as  strictly  tailzied  and  as 

pable  of  h^ing  diverted  by  the  po^aeasor  as  an 

in  lands,  guarded  by  all  the  necessary  (clauses,  an< 

recorded  under  the  act  of  1686* 

The  question  here  partly  depends  on  the  constr 
of  the  Act,  7  ^nne,  c.  21,  in  connection  with  the  1 
Scotland,  The  Act  declares  certain  crimes  to  b 
treason  in  Scotland,  and  that  the  person  guilty  o 
treason  shall  forfeit  as  in  England ;  but  it  da 
alter  or  touch  the  Scotch  estate  of  the  party.  Tl 
not  much  resemblance  between  an  estate  t 
England  and  a  Scotch  tailzie*  In  England  i 
estates,  including  an  estate  taO^  may  be  carred 
the  fee  simple ;  in  Scotlandy  every  person  in  p 
sion  under  a  tailzie  has  the  whole  fee  vested  in  hi 
is  a  succession  of  fees  to  be  taken  by  different  i 
tutes,  as  they  are  called,  one  by  one,  to  the  auco 
The  fee  exists  whole  and  entire,  and  absolute  u 
taker  of  the  estate,  in  intendment  of  law  ;  althou 
power  over  it  may  be  restricted  by  proper  clauses 
is  no  estate  in  any  of  the  series  except  the  per 
possession ;  there  is  a  mere  possibility  that  each 
in  the  series  may  come  to  the  succession,  but  \ 
all ;  there  is  no  remainder,  no  reversion^  If  the 
nation  of  a  Scotch  estate,  besides  mentioning  the 
of  substitutes,  directs  that,  upon  the  failure  of  tl 
stitutes,  the  estate  shall  return  to  the  grantor  a 
heirs,  these  do  not  take  anything  of  the  nature 
English  reversion — they  are  like  the  others,  mej 
stitutes,  and  nothing  more. 

The  state  of  the  law  of  Scotland  in   respect 
fcilures,  prior  to  the  Statute  of  7  ^nne,  c.  21,  wai 


CASES  IN  THE  HOUSE  OF  LORDS.  H87 

By  the  Act  of  1685^  tailzies,  fenced' with  the  necessary         1848 
clauses  and  duly  recorded,  were   declared  to  be  per-  The 

petud.     Supposing  that   act   to   remain   unrepealed,        pL^"^ 
destinations   made   in   pursuance   of  it   must  remain 
unbroken.     By  the  Act  of  1600  it  was  provided  that  no 
heir  of  entail  should  be  affected  by  the  forfeiture  of  his 
predecessors,  except  in  so  far  as  the  attainted  persons 
had  power,  under  the  entail,  to  contract   debts  and 
encumber  the  estate,  if  the  entail  were  recorded  under 
the  Act  of  1685.     In  that  state  of  the  law  of  Scotland^ 
the  act  of  jinne  was  passed,  assimilating  the  treason 
laws  of  England  and  Scotland^  by  applying  to  Scot- 
land the   law  of  treason  as   it  existed  in   England. 
The  act    became    immediately  applicable    to   Scotch 
simple  destinations,  or  entails  that  were  not  protected 
with  all  the  necessary  clauses,  and  recorded  in  con- 
formity with  the  provisions  of  the  act  of  1690;   but 
where  the  act  was  complied  with,  and  clauses  irritant 
and  resolutive  were  annexed  to  the  entails  to  prevent 
alienation,  the  party  forfeiting,  forfeited  only  for  his 
life ;  and  so  the  Court  of  Session  decided  in  numerous 
cases  which  came  before  it  after  the  rebellion  of  1715. 
Although    those    decisions  were  considered  extra-ju- 
dicial, by  reason  of  the  power  over  the  then  forfeited 
estates  being,  by  the  Act  of  1  Geo,  /.,  c.  50,  placed  in 
certain  commissioners,  still  they  shewed  the  opinion  of 
the  Court,  of  what  the  law  was  regarding  those  tailzied 
estates.     The  question  was  again  brought  before  the 
Court  of  Session  after  the  attainders  for  the  rebellion 
of  1745-6,  and  that  Court  adhered  to  the  decisions  of 
its  predecessors,  holding  that   such  estates  were  for- 
feited only  for  the  lives  of  the  parties  in  possession. 
The  principle  of  the  decisions  would  appear  to  be  that 
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1848.         the  interest   of  each  substitute    named   in  tl 

The         flowed  from  the  maker^  and^  therefore^   could 

^Pbrth."^    impaired  or  affected  by  the  acts  of  the  predece 

any  substitute^  his  interest  bein^  distinct   an 

pendent.     One  of  the  cases  so  decided  by  the  i 

Session,  that  of  Gordon,  of  Park,  w^as  brougl 

review  of  this  House  (a).     The  tailzie,— -whicli 

correctly  stated  in  the  report, — was  in  effect  this 

James  Gordon,  whom  failings  to  Sir  fFilliam 

heirs  male  of  his  body,  whom  failings  to  the  hein 

the  body  of  Sir  James.    Sir  fPtlliafn  \ra8  one 

who  were  attainted  in  1746  (by  the  Act  19  G.  II 

The  Court  of  Session  founds  upon   the  clain 

brother— who  was  not  named  in  the  tailzie, — ** 

fFilliam  Gordon,  is  by  the  entail  disabled  froi 

ating  or  incumbering  the  estate^  or  altering  th( 

of  succession  in  prejudice  of  the   claimant  ao 

heirs  of  tailzie,  or  from  impairing  their  title  to 

tate  after  his  death,  and  that  therefore  the  sai 

is,  by  Sir  JFilliam's  attainder,  forfeited  to  the 

only  during  his  life,  and  that  after  his   deceai 

Gordon,  the  claimant,  hath  right  to  the  same.^^ 

the  appeal  against  that  judgment  this  House  ct 

and  put  questions  to,  the  Judges^  whose  answer 

substance, 'Hhat  the  estate   and   interest  in  t 

Barony  and  lands,  forfeited  by  the  said  attainc 

not  only  during  the  life  of  Sir  fF.  Gordon,  but 

as  there  should  be  any  heir  male  of  his  body ;  a 

the  reversionary  interest  in  the  fee  thereof,  lim 

the  said  settlement  to  the  heirs  and  assigns  wha 

of  the  said  Sir  J.  Gordon,  on  failure  of  the  hei 

of  his  body,  and  the  determination   of  the   sevc 

tates  by  the  said  other  substitutions, — supposin 

(a)  i'Wer'j?  Cr.  Law,  95.  [b)   Id.  100. 
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by  the  law  of  Scotlandy  such  reversionary  interest  was  in         l^^S- 
Sir  William  Crordwi  at  the  time  of  his  attainder/^     The         The 
House^  adopting  that  opinion  of  the  Judges^  reversed       Perth.^ 
the  first  part  of  the  interlocutor  of  the  Court  of  Session, 
and,  after  affirming  another  part  of  it,  further  declared 
(b)y  that  Sir  Wm.  Gordon  (the  person  attainted)  be- 
ing, under  the  settlement  made  by  his  father  Sir  J. 
Gordon y  dated    19th    of    October  1713,  seised   of  an 
estate  tailzie  in  the  Barony  and  estate  of  Parky  not- 
withstanding that  such  tailzie  was  affected  with  projii- 
bitive,  irritant  and  resolutive  clauses,  the  said  Barony 
and  estate  did,  by  virtue  of  the  Statute  of  7  AnnCy  c.  21, 
become  forfeited  to  the  Crown  by  the  said  Sir  W.  G.'s 
attainder,  during  his  life  and  the  continuance  of  such 
issue  male  of  his  body  as  would  have  been  inheritable  to 
the  said  estate,  in  case  he  had  not  been  attainted  ;  and 
also  for  such  estate  and  interest  as  was  vested  in,  or 
might  have  been  claimed  by  the  said  Sir  ff.  G.  by  virtue 
of  the  last  limitation  in  the  said  settlement  to  the  heirs 
and  assigns  whomsoever  of  the  said  Sir  James  GorcUm, 
after  all  the  substitutions  therein  contained  shall  be 
expired   or    determined;   and  that  by  virtue   of  the 
substitution  to  the  heirs  male  of  the  said  Sir  James 
Gordon's  body  of  his  then  marriage,  the  respondent 
John  Gordon  hath  right  to  succeed  to  the  said  Barony 
and  estate  after  the  death  of  the  said  Sir  fT.  Gordon, 
and  failure  of  such  issue  male  of  his  body  as  aforesaid, 
according  to  the  limitations  of  the  said  settlement/' 

That  solemn  decision  of  the  House,  in  substance  and 
effect,  was,  that  as  far  as  the  interest  of  the  substitutes 
in  the  settlement  was  concerned,  no  interest  was  for- 
feited by  the  attainder  beyond  that  of  the  attainted 
party  and  his  issue,  the  collateral  heirs  of  entail  being 

(a)  Foster's  Cr.  Law,  I03. 
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1848.        left  untouched.      Lord  Hardwicke,  then  Lord 

The  cellor^  in  a  letter  which  has  been  preserved  (a, 

^PKixH.''^    to  the  difficulties  he  had  in  franun|r  the  questi 

the  judges^  so  as  to  confine  tliem   to  the  mat 

^^  arising  upon  the  construction  of  the  Act  7  - 

and  says^  ^  All  the  Liords  concurred  that^  by  th 

Scollandy  an  estate-tailzie  with  prohibitive,  irrit 

resolutive  clauses,  is  an  estate  of  inheritance,  ai 

by  the  same  law,  no  estate  or  interest  in  the  ha 

vested  in  Sir  fFilliam  Gordon  by  virtue  of  the 

tion  in  the  settlement  to  the  heirs  male  ci  tl 

of  Sir  James  Gordon^  though   that  would  ha 

clearly  otherwise  by  the  rules  of  the  law  of  En^ 

(After  reading  and  commenting  on  several  ( 

in  the  letter,  and  applying  them  in  support  of  ] 

tention  in  the  present  case,  Mr.  Fletning  refered 

same  purpose,  to  the  opinions  of  Liord   Sank 

and  of  Erskine  in  his  Institutes  (c)^  and  then 

cer^s  Case  [d)y — first  correcting  what  he  alledgc 

evidently  errors  in  Justice  Farster^s  note  of  it — i 

mitted  that  the  present  case,  though  not  reL 

lands,  but  to  a  title  of  honour,  fell  witlun  the  p 

of  the  decision  of  the  case  of   Gfrrdon^  of  Pi 

ought  to  be  governed  by  it.     But^   should  the 

ships  be  disposed  to  differ  from  him   in    ret 

that  case,  he  still  trusted  that,  having  regard 

limitation   of  the   Perth  Peerage   to    the    heii 

general,  their  Lordships  would  come  to  the  co 

that,  according  to  the  law  of  Engtandy  that 

was  not  forfeited  by  the  attainder  of  Lord  Lhui 

(a)  Lord  Karnes'  Elucida-     (c)  Bk.  4,  tit.  4   a. 
tions,  p.  381.  (rf    Foster's  ;Cr.   ca 

(A)  2  Bank.  268.  Elchie's  Rep.  No. 

"Tailzie." 
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It  becomes  necessary  to  direct  their  Lordships'  1848. 
attention  to  the  distinction  between  estates  in  land  xhe 
and  an  estate  in  a  Peerage.  All  estates  in  land,  how-  ^p' r^h  ^^ 
ever  numerous  and  distinct^  are  carved  out  of,  and 
constitute  only  one  fee-simple.  If  any  of  these  sepa- 
rate estates  depend  on  a  contingency  which  does  not 
occur  before  or  at  the  termination  of  the  prior  estate, 
the  contingent  estate  fails,  as  there  must  be  always  a 
tenant  of  the  freehold,  which  is  assumed  to  have  always 
existed.  A  dignity  is  quite  the  reverse ;  it  is  called 
into  existence  by  the  Crown,  and  exists  only  by  and 
according  to  the  terms  of  the  instrument  by  which  the 
Crown  has  created  it.  The  possessor  has  no  control 
over  it ;  he  cannot  divest  himself  of  it,  or  alter  its  desti- 
nation in  prejudice  of  the  rights  of  the  proper  sue* 
cessor ;  and  where  the  line  called  to  take  it  fails,  there 
is  an  end  of  it ;  for  it  cannot  revert  to  the  Crown> 
because  the  Crown  is  incapable  of  holding  a  peerage,  as 
the  House  decided  in  Lord  Oranmore*^  claim  (a) ;  so 
that  there  can  be  no  reversion  in  a  dignity,  neither  can 
there  be  a  remainder, — it  is  impartible  and  indivisible. 
If  one  of  several  co-heirs  to  a  peerage  that  has  been  in 
abeyance  be  summoned  to  this  House,  the  whole  dig- 
nity is  in  that  co-heir  as  fully  as  any  of  his  prede- 
cessors held  it  before  the  abeyance ;  and  that  forms 
another  distinction  between  lands  and  dignities,  that 
there  cannot  be  an  abeyance  of  the  freehold  in  lands, 
whereas  a  dignity  may  be  in  abeyance  or  dormant 
for  centuries  (&)•  All  the  co-heirs  would  succeed  to 
lands  as  joint  tenants  or  coparceners,  or  they  might, 
upon  partition,  take  them  in  severalty.  To  these  nume- 
rous distinctions  between  estates  in  lands  and  in  a 

(a)  Vide,  infra,  911.      (6)  Vide  Camoy$'  Peerage,  6  C.  &  F.  789. 
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Dignity  may  be  added  this^  that  a  ^rant  of  Ian 
man  and  his  heirs  male,  whether  made  by  the 
or  by  a  subject^  is  void  ;  but  a  EM^nity  may  be  u 
ted,  as  in  the  Devon  Peerage  (r).  From  the 
tinctions  it  may  be  seen  that  the  principles  of 
of  estates  in  land  are  not  applicable  alivays  to  Dl 
Anterior  to  the  Statute  De  DoniSy  a  person  hi 
conditional  fee  in  lands  could  not  forfeit  or  i 
them  before  the  condition  was  performed.  Si 
passing  of  that  statute  to  the  time  of  the  passing 
26th  Henry  VIIL,  c.  13,  it  was  a  rule  of  law 
tenant  in  tail  could  not  forfeit  his  estate  to  tl 
judice  of  the  next  person  entitled  under  the 
A  tenant  in  tail,  in  respect  to  the  Act  of  Hen, 
held  the  entire  estate  quoad  the  Crown  and  str 
He  represented  every  heir  of  the  entail^  and  ac 
done  lawfully  against  him,  in  reference  to  the 
bound  the  heir,  who  bad  no  estate  or  interest  c 
or  separate  from  that  of  the  tenant  in  tail  in  poss 
It  was  on  that  principle  that  a  forfeiture  by  the 
in  tail,  under  the  Act  of  Hen.  VHI.y  -was  held  \a 
an  absolute  forfeiture.  It  may  be  assumed  that 
to  the  26th  Hen.  VHI.y  Dignities  were  not 
common  law  forfeitable  on  attainder^  becau 
forfeiture  of  titles  of  honor  appears  to  have  beei 
ted  generally  by  Acts  of  Parliament^  which  recit 
treason  and  conviction  of  the  party^  and  by  e 
words  forfeited  the  dignities.  The  Act  of  Henrt 
had  not  for  its  object  to  forfeit  or  affect  Dignitie; 
scope  and  intent  of  it  was  to  make  estates  tail  i 
forfeitable  upon  conviction  of  high  treason.  It 
ted  that  an  attainder  for  high  treason   should 

(c)  2  Dow  &  Clark,  200,  and  5  Bligh.  N.  S.  22C 
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the  estate  and  inheritance  vested  in  the  traitor;  but         ^^**^' 

unless    the  whole  estate  tail  be  vested    in   him^  the         The 

.    _  _  _  -  _  _  _  .  .  -^     fiarldoiD  of 

attainder  could  not  extend  beyond  his  own  interest.     If       Psrth. 

a  Barony^  created  by  writ  of  summons  and  sittings  fell 
into  abeyance^  and  there  were  several  coheirs,  the  whole 
Dignity  was  in  all  of  them^  and  they  all  made  but  one 
heir^  until  one  of  them  was  called  up  by  the  Crown ; 
but  if,  before  that,  one  of  them  were  attainted,  the  Dig- 
nity was  said  by  Lord  Chief  Justice  Eyre  in  the  Beau-- 
mont  case  (a)  to  be  forfeited  as  to  all ;  but  this  House  has 
recently,  in  the  Camoys  and  Braye  Peerages,  and  in  the 
Beaumont  also,  decided  in  accordance  with  the  opinions 
of  the  Judges  then  taken(6),  that  the  attainder  of  one  co- 
heir did  not  prejudice  the  others,  and  did  in  no  way  affect 
the  Barony,  and  under  that  decision  two  peers  (Lords 
^  Camoys  and  Beaumont)  have  taken  their  places  in  this 
House.  But  analogous  decisions,  still  more  in  point  as  to 
the  present  case,  were  pronounced  by  the  House  in  the 
cases  of  the  Earl  of  Northumberland  (c),  the  Duke  of 
Somerset  fd),  and  Lord  Bolingbroke  (e),  whose  inte- 
rests severally  were  held  to  have  been  preserved  under 
the  words  of  the  saving  clause  of  the  26th  of  Henry 
VIILy  cap.  18. 

The  title  of  Lord  Bolingbroke  was  granted  in  1712,  by 
patent,  to  Henry  St,  John  and  the  heirs  male  of  his  body, 
whom  failing,  to  the  heirs  male  of  the  body  of  his  father. 
Sir  John  St,  John.  Lord  Bolingbroke  was  attainted  in 
1715,  and  died  without  issue  in  1751.  If  the  forfeiture 
of  Dignities  were  identical  with  forfeitures  of  estates  and 
inheritance  in  lands,  there  is  no  doubt  that  the  attain- 
der of  Lord  Bolingbroke  would  have  forfeited  and  an- 

(a)  3  Cruise  on  Dig.  236,       (c)  3  Cruise,  171. 
to  243  (3d  edit.)  (rf)  Collins'  Peerage. 

(6)  6  CI.  and  Fin.  846.  (e)  3  Cru.  180. 
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1848.        nihilated  the  whole  of  that  Dignity.      Had  he  the 
Xh6  estate  tail  in  lands^  as  he  had  in  the  Viscounty^  i 

^MTH  ^    "*  ^^'  ^^  ^^^^  ^^^  ^^^*^  ^  forfeited,  the  i 
estate  being  in  him,  because  he  might,  by  rea 

give  himself  the  fee  simple.    It  was  different  in  re 

to  the  Dignity;   that  had  not  gone   from  the  < 

tend  heir,   because   he  might,   independently  oi 

attainted  party,  make  his  title  as  heir  of  the  bo 

Sir   John    BL  John.      Accordingly,    on    the 

of    the   attainted  lord   in    IJM,    his     grand-nc 

the  great-grandson  of  his  father.  Sir  John  Si. « 

claimed  and  took  hisseat  in  this  House, his  interest ' 

the  patent  of  creation  having  been  protected  by  th 

ing  clause  in  the  26th  of  Henry  VIII^      The  Hon 

that  case,  therefore,  decided  that  that  which,  as  j 

tate  tail  in  lands,  would  be  forfeited  upon  the  atti 

for  high  treason  of  the  person  in  possession,  was 

in  a  Dignity  to  the  collateral  heir.     That  case 

not  be  distinguished  in  substance  from  the  case  1 

their  Lordships ;  and  as  they  were  bound  in  adj 

ting  on  the  effect  of  high  treason,  to  proceed  acc< 

to  precedent,  their  decision  should  be  governed  1 

cases,  especially  the  last,  to  which  he  had   rei 

There  was  another  case.  The  Earldom  of  Omfo\ 

which   was  much   commented  on  in  the  Devon 

It  was  clearly  held  by  C.  J.  Crewe  and  Justice 

derige,    whose    opinions  were    communicated   1 

House,  that  if  a  Dignity  had  been  validly  gran 

a  man  and  his  heirs  male,  the  attainder   of  a  i 

in  possession  under  that   limitation   would  not 

an  absolute  forfeiture  of  the  Dignity.       la  the  p 

case,   in   which  the'  Dignity  was  limited    to   u 

the  first  Earl  of  Perthy  and  his  heirs  male, wl 

(c)  Collins'  Baronies  by  Writ,  p.  1 73, 
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uot   an  estate  tail^— what  prevents  the  claimant,  the        1848. 
(*ollateral  heir^  from  making  himself  the  male  heir  of         The 
that  Earl,  as  he  is  proved  to  be,  without  derivmg    ^pi^^^^.*^^ 
through  the  attainted  Lord  James  ?      Had  not   the 
then  collateral  heir  a  right  to  say  to  the  fourth  Earl, 
^^  You  and  your  issue  male  are  entitled  under  the  pa- 
tent to  be  Earls  of  Perth,  for  your  respective  lives, 
but  on  fEolure  of  your  male  issue,  we  are  entitled  inde- 
pendently of  you,  deriving  our  title  from  the  terms  of 
the  patent  V^     If  that  existed,  it  has  been  protected  by 
the  saving  clause  in  the  act  of  26  Henry  VIIL,  c.  13. 

The  Lord  Advocate  asked  if  the  learned  counsel  had 
any  observation  to  make  on  the  Airlie  and  Lovat  cases  ? 

Mr.  Fleming  replied  that  he  had  nothing  to  say  on 
those  cases  ? 

Lord  Lyndhurst. — You  have  cited  numerous  cases. 
Some  new  cases  may  be  cited  in  the  Lord  Advocate's 
argument,  and  then,  by  the  indulgence  of  the  Commit- 
tee you  may  possibly  be  allowed  to  observe  on  the 
cases  which  may  be  cited  for  the  first  time.  But  if 
the  other  side  now  suggest  that  there  are  other  cases, 
which  they  mean  to  cite,  it  would  be  convenient  that 
you  should  now  make  such  observations  as  occur  to 
you  on  them. 

The  Lord  Advocate. — My  learned  friend  is  aware  o[ 
the  cases  of  Airlie  and  Lovat,  and  that  I  shall  observe 
upon  them,  not  in  an  adverse  spirit  to  the  present 
claim,  but  in  my  duty  as  assistant  to  the  Committee. 

Mr.  FTeming.'^The  questions  involved  in  both  those 
cases  were  the  questions  upon  the  distinction  between 
Scotch  and  English  law,  in  relation  to  estates  tail 
and  tailzie,  upon  which  I  have  addressed  my  obser- 
vations to  your  Lordships.  The  case  of  Airlie  was  not 
argued  before  the  House  in  reference  to  that  distinc- 
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tion,  but  on  another  poiot,  viz.,  that  the  attaiodi 
place  before  the  party  succeeded  to  the  Dignit; 
'  House  afterwards  allowed  printed  cases  to  be  lud 
table,  in  which  that  question  was  very  elaborately 
by  Mr.  Cransloun,  (Lord  Corehouse),  hut  it  I 
unnecessary  to  bring  the  case  again  before  the  Co 
tee,  in  consequence  of  the  recommendation 
King  {Georffe  IV.),  to  have  an  art  of  Parliamc 
troduced  to  reverse  the  attiunders  of  Ixird  Airl 
other  Beotch  noblemen.  That  act  blotted  out  th 
question  that  arose  on  the  attainder,  bo  that  no  d< 
was  pronounced  on  it  by  the  House. 

The  case  of  the  Lovat  Peerage  was  argued  wit! 
ability  at  the  Bar,  but  before  any  decision  was  co 
the  claimant  was  raised  to  a  Britttk  Peerage  by  th< 
title.  There  is  not  to  be  found  in  the  proceedings  o 
or  the  Airlie  claim,  any  intimation  by  the  House, 
Lords  of  the  Committee,  agunst  the  claims.  Thi 
Chancellor  at  that  time  did  state  the  grounds,  a 
against  as  in  favour  of  the  clum  in  the  Lovat  Cai 
recommended  to  the  committee  to  adjourn  the  f 
consideration  of  it  to  the  then  next  session,  and 
the  matter  has  ever  since  rested.  Neither  of  tbosf 
can  be  properly  urged  as  an  authority  against  th< 
sent  claim  ;  and  I  do  trust  that  it  will  be  the  01 
of  your  Lordships  that  the  noble  claimant  is  entit 
a  recommendation  to  her  Majesty  to  lestore  himi 
place  of  his  ancestors. 

The  Lord  Advocate  said  he  was  happy  to  have 
Ms  power  to  dispense  withobservations  on  the  cliun 
pedigree,  because,  from  the  attention  which  he  p 
the  evidence  on  that  head,  he  was  satisfied  tha 
pedigree  was  established.  The  only  point  in  th< 
depce  which   appears  to   require  any   comment 
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the  question  which  arose  on  the  admissibility  and 
eflFect  of  the  letter  from  the  officer  of  marine  at  ^^^' 
NaiiteSf  mentioning  the  death  of  James  Drummond,  The 
the  Duke  of  Perth.  That  was  a  point  of  some  impor-  Perth, 
tance,  both  because  there  was  a  want  of  direct  evidence 
of  his  deaths  and  because  there  was  before  the  House  a 
petition  of  another  party^  claiming  to  be  descended 
from  him.  It  was,  however,  shewn  in  answer  to  the 
objection  to  the  reception  of  the  letter,  that  it  had  an 
official  character ;  that  the  Duke  of  Perth^  whose  death 
it  mentioned,  was  in  the  French  service ;  and  the 
statement,  thus  shown  to  be  official,  has  been  held 
admissible  in  evidence.  If  the  fact  of  the  death 
of  James  depended  alone  on  that  letter,  he  would 
feel  it  to  be  his  duty  to  submit  to  their  Lord- 
ships that  the  evidence  was  not  satisfactory ;  — 
but  connecting  the  letter  with  other  documents, 
with  the  restoration  of  the  Perth  estate  under  an 
act  of  parliament,  and  with  various  claims  made 
under  that  act  against  the  estate,  and  seeing  that 
all  persons  agreed  in  the  statement  that  Jamei  Duke 
of  Perth  died  at  sea  in  May  1746,  he  felt  satisfied 
that  their  Lordships  might  safely  rely  on  the  facts  as 
stated. 

Holding  the  pedigree  to  be  established,  the  first 
question  to  be  considered  was,  how  was  this  peerage 
created,  and  what  was  its  destination.  And  upon  that 
point  also  it  may  be  admitted  that  it  was  satisfacto- 
rily proved  that  the  destination  of  the  Earldom  of 
Perth  was  to  James  the  first  Earl,  and  to  his  heirs 
male  general.  Proofs  were  given  of  searches  for  the 
patent,  not  only  in  the  family  muniments,  but  also  in 
all  the  record  offices  of  Scotland^  ii\  which  such  patent, 
or  the  registration  of  it,  might  be  found.  The  records 
of  parliament  shewed  the  sittings  therein  of  that  James 
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1848.  as  Earl  of  Perih,  and  of  his  brother  John 
Xhe  deaths  to  the  exclusion  of  his  daughter  and  only 
Ijlarldoiii  of  r^^^  succession  must  be  takcu  to  imply  that  the  \ 
of  the  honour  had  been  granted  to  the  first  I 
thereof,  and  to  his  heirs  male;  because  there  \ 
taking  by  the  collateral  heir  male^  to  the  exclusi 
the  lineal  descendant,  a  female.  The  eiridence  oi 
head  was  made  complete  and  concluaive  by  the  E 
letter,  authorising  the  creation  of  the  three  lords  n 
to  be  Earls,  and  by  the  production  of  the  patent  < 
EUurl  of  Dtimfermlinef  one  of  the  three,  shewinj 
grant  to  be  to  him  and  his  heirs  male  geneiBl,  an 
the  heirs  male  of  his  body. 

The  next,  and  the  principal  question  in  this  casi 
which  was  involved  in  the  attainders^  he  approi 
with  much  anxiety.    James  Lord  Drummond^  e 
son  of  the  fourth  Earl  of  Perthy  was  attainted  of 
treascffi  in  171  &;  his  father,  then  living,  died  in  1 
and  he  himself  died  in   17%;  the  honours  of  P 
therefore,  descended  upon  a  person  attainted  whei 
turn  came  to  succeed  to  them.     An  argument  has 
raised  to  shew,  that  there  is  a  difference   in  the 
ration  of  an  attainder  where  an  honour  descends 
person  already  attainted,  and  where   a  person  is 
tainted  when  he  is  in  possession  of  the  honour, 
point  is  of  very  little  moment,  because  the  attai 
operates  equally  in  one  case  as  the  other.      It  ma 
seen  in  the  opinion  given  to  the  House  by  the  Ju 
in  the  first  Airlie  case,  upon  which  the  House  actc 
Prior  to  the  act  of  7  Anney  c.  21,  Scotland  .  ai 
own  treason  laws,  but  by  that  act,  passed  ^^  for 
proving  the  Union  of  the  two  Kingdoms,^^  it  is  dec] 
that   high   treason,  or  misprision   of    treason    wi 
England  shall  be  construed  and  adjudged  and  t 
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to  be  high  treason  or  misprision  of  treason  within  Scot-         \S4S. 
land ;^ and  no  crimes  or  offences  shall  be  high  treason         xbe 
or  misprision  of  treason  in  Scotland  but  those  that  are       pJf^^H 
high  treason,  &c.  in  England.^^    There  was  only  one 
estate  created  by  the  patent  of  peerage  in  this  case  :  it 
was  a  grant  to  one  person,  and  his  heirs  male  general ; 
there  was  no  remainder  over  to  a  third  person,  as  in 
the  case  of  Lord  Bolingbrokey  and  other  cases  which 
have  been  referred  to ;  in  all  of  which  it  was  admitted 
that  the  whole  estate,  which  existed  in  the  tenant  in 
tail  in  possession  of  the  honour,  and  who  was  attainted, 
was  forfeited  ;   and,  accordingly,  the  persons  who  suc- 
ceeded to  those  dignities  claimed  them  as  remainders. 
The  entry  in  the  Journals  of  the  House  in  Lord  Boling- 
brokers  case  was  this :  *^  Frederick  Viscount  Boling- 
brokCy  claiming  by  virtue  of  a  special  limitation  con- 
tained in  a  patent  granted  to  his  uncle  Henry,  late  Vis- 
count Bolingbroke,  dated  7th  July,  1 1  Anne,  was  intro- 
duced in  his  robes.^^    That  was  the  case  of  a  particular 
estate  or  remaider  over  in  the  grant  of  his  peerage. 
Henry,  Lord  Bolingbroke,  had  by  his  attainder  forfeited 
all  the  estate  that  was  in  him,  and  the  heirs  male  of  his 
body,  if  he  had  any,  could  not  take  the  peerage.     Sup- 
pose he  had  sons,  and  the  eldest  of  them,  and  not  the 
father  himself,  was  attainted  in  the  father's  life-time, 
the  next  brother  could  not,  on  the  father^s  death,  take 
his  peerage,  for  that,  by  descending  on  the  attainted 
son  was  forfeited,  but  the  special  remainder  in  the 
peerage,  limited  over  to  another  party,  still  existed. 

In  the  Duke  of  AtholV 8  case,  the  son,  who  would  suc- 
ceed, was  attainted,  and  died  in  his  father's  life  time  ; 
the  peerage,  therefore,  did  not  descend  on  him,  because 
he  died  before  the  honour  passed  to  him.  That  case, 
therefore,  was  not  applicable  to  the  present ;  but  in  the 
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case  of  Airlie  the  question  put  by  the  House 
Judges  was  precisely  in  point,  bein^  simply,  wl 
if  a  person  being  attainted  survives  the  ancestor 
whose  death  the  honour  would  have  passed  U 
that  honour,  to  come  after  his  attainder,  is  for 
and  the  judgea  declared  that  it  was,  and  forfeited 
same  intents  and  purposes  as  if  he  had  held  the  I 
at  the  time  of  his  attainder.  There  being  in  tha 
as  in  this,  but  one  estate  limited  to  the  grantee  a 
heirs  male,  without  special  limitation  or  remaindt 
to  any  other  party,  the  whole  estate  was  for 
and  no  interest  left  in  any  person  to  be  protected 
by  the  statute  de  doim,  or  by  the  words  of  except 
the  statute  of  Henry  VIII.  He  would  not  sa 
there  was  an  adjudication  in  that  case  of  jiirh 
the  argument  in  it  certainly  was  not  successful, 
was  unnecessary  to  resume  it  afterwards,  becauc 
att^nder  was  removed  by  Act  of  Parliatneat. 

As  to  the  Lovat  case,  it  was  of  the  greatest  in 
ance  to  the  claimant  to  establish  his  title  to  one  i 
oldest  and  most  distinguished  Baronies  of  Sco 
and  he  lamented  liis  inability  to  do  so,  although  1 
by  tlie  kindness  uf  his  sovereign  called  up  t 
House  by  the  same  title.  The  general  impressio 
tainly  was  at  the  time  that  his  Lordship  had 
chance,  in  the  opinion  of  the  Committee,  of  n 
good  his  claim. 

Lord  Brougham  ,- — Nothing  to  that  effect  was 
by  the  Committee.  I  afterwards,  speaking  to  thi 
Chief  Justice  on  the  point,  stated  to  him  that  1  tt 
it  was  a  question  incumbered  with  considerable  dill 
It  was,  however,  considered  an  open  question. 

Mr.  Fleming  said  he  had  subsequently  been  c 
for  Lord  Lovat,  and  neither  Lord  Lovaty  nor  ce 
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himself  ever  entertained  the  slightest  suspicion  of  any  1848. 

adverse  opinion  being  entertained ;    it  was  merely  a  Tbe 

matter  of  prudence  with  Lord  Lovaty  whether  his  claim     ^p^rth.*^^' 
should  be  pressed  or  not. 

Lord  Lyndhurst. — It  was  a  case  of  considerable  doubt^ 
as  a  second  argument  was  ordered,  and  Lord  Eldon  was 
present^  and  he^  as  I  understood  from  my  noble  and 
learned  friend^  considered  it  a  most  difficult  question . 
Did  he  express  any  opinion  ? 

Mr.  Fleming* — It  was  argued  a  second  time  be- 
fore Lord  Eldon,  Lord  Wyn/ord,  and  the  noble 
and  learned  Lord  (Lord  Brougham)  in  ./uly  1831^ 
without  any  expression  of  an  adverse  opinion.  The  first 
argument  was  in  June  1831.  No  opinion  was  expressed 
by  Lord  Eldon,  or  by  any  other  Lord  of  the  Com- 
tnittee^  save  the  noble  Lord  (Lord  Brougham). 

The  Lord  Advocate.  —The  cases  of  Airlie,  and  of  Gor- 
don of  Park,  were  referred  to  in  both  the  arguments^ 
and  in  one  of  them^  one  of  their  Lordships  (Lord  ^ 
Brougham)  observed  emphatically,  that  if  a  case  oc- 
curred in  a  state  of  circumstances  similar  to  those  of 
Oordon  of  Park,  he  would  repeat  the  decision  of  Lord 
Hardwicke;  but  he  did  not  consider  that  under  the 
circumstances  of  an  attempt  to  create  a  substitution^ 
for  the  purpose  of  equalizing  the  law  of  treason  in 
Scotland  and  England,  that  decision  would  as  a  pre- 
cedent be  extended.  That  was  the  substance  of  the 
noble  and  learned  Lord's  observation.  Those^  who 
argued  the  Air  lie  and  Lovat  cases^  certainly  did  not 
succeed  in  convincing  the  Committee  that  a  single 
grant  to  a  man  and  his  heirs  could  be  cut  into  so  many 
possible  limitations  as  might  have  been  to  secure  it  in 
the  same  line  of  descent.  He  was  therefore  entitled  to 
say,  that  the  matter  was  pressed  in  the  argument  as  of 
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1348.         great  importance  to  the  claimants,    and  that,  al 

I  |,e         no  adverse  opinion  was  expressed^  there  was  no 

barMoin  of    ^^jjg  adjudication,  though  judginent  was  asked  t 

aa  much  zeal    as    a    party   arguing^   a   case  001 

for  a  judgment  in  his  faTour. 

The  case  of  Gordon  of  Park—  on  which  the  ] 
claimant  founds  his  case— was  this.  Sir  J.  Gord 
tulzied  the  estate  and  barony  of  Park  to  himsel 
after  his  death  to  his  eldest  son,  ff^ittiam  Gortk 
the  heirs  male  df  his  body,  whom  failing  to  th 
male  of  his  (the  entailer's)  own  body.  Her 
were  two  special  limitations,  as  in  the  Baling 
case.  Sir  William  Gordon  Bucceeded  on  his  fi 
death,  and  was  afterwards  attainted  for  his  accesi 
the  rebellion  of  1745,  in  consequence  of  which  the 
was  claimed  by  his  brother  Captun  John  Gore 
the  next  heir  of  entail,  under  the  second  specia 
tation.  The  argument  used  by  the  counsel  fi 
Crown  against  the  claim  was,  to  the  effect  that, 
the  law  of  Scotland  each  heir  of  entail  in  possest 
the  fiar,  or  owner  of  the  whole  conditional  fee,  he 
attainder  forfeits  the  whole,  as  well  the  interest 
heirs  substitute  of  entail,  as  his  own.  It  was  as! 
to  be  settled  law  in  Scotland,  that  when  a  person 
tainted  of  high  treason,  he  forfeits  the  whole 
which  is  in  him,  and  thereby  disappoints  the 
heirs,  although  he  cannot  interfere  with  their  rig 
voluntary  alienation.  It  was,  on  the  other  sid* 
sidered  very  hard  that  by  the  law  of  Scotlan 
consequence,  so  affecting  the  rights  of  the  other 
Rliould  be  ascribed  to  the  forfeiture  of  the  guilt 
sou,  putting  them  in  a  worse  position  than  heirs 
tail  are  by  the  law  of  England,  by  which  the  1 
tail  takes  only  a  temporary  estate,  on   the   teniii 
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cjf  which  the  remainder-man,  not  affected  by  the  attain-         ^^• 

^er  of  the  previouB  tenant,  would  succeed.     Lord  Hard-  The 

,-...,.,       Earldom  of 
Wicke^  anxious  to  assimilate  the  law  of  attamder  of  both        Pbrth, 

countries,  and  considering  the  substitution  found  in 
the  entail  of  the  Barony  of  Park  to  be  analogous 
to  a  remainder  in  an  English  entail,  he  therefore 
held,  that  the  attainder  of  Sir  W.  Gordon  did  not 
forfeit  more  than  the  estate  given  in  the  first  sub- 
stitution,—to  him  Mid  the  heirs  of  his  body, — and  that 
on  the  termination  of  that  estate,  the  substitution  in 
favour  of  his  brother,  the  next  heir  male  of  their  father's 
body,  took  effect,  precisely  the  same  as  would  be  the 
case  in  England  in  favour  of  a  remainder  over.  The 
grounds  of  his  Lordship's  judgment  are  stated  in  his 
letter  already  referred  to  (a).  But  it  is  to  be  observed 
that  he  proceeded  upon  an  actual  substitution,  which 

• 

was  of  the  same  nature  as  the  special  remainder  in  the 
case  of  Lord  Bolinghroke, — he  did  not  do  what  has 
been  asked  in  the  Girlie  and  Lovat  cases,  and  in  the 
present  claim,—  he  did  not  attempt  to  sever  a  single 
estate  in  fee  into  several  independent  estates,  but  find- 
ing an  actual  substitution  in  the  Gordon  entail,  he  con- 
sidered it  equivalent  to  a  special  remainder  in  an  JEn^ 
iish  entail.  The  case  of  Mercer  (b)  is  still  stronger 
against,  if  not  fatal  to,  the  present  claim. 

The  Lord  AdvocatCy  after  stating  Mercer^ 8  case,  sub- 
mitted to  the  Committee  that  they  could  not  report  in 
favour  of  the  claim  then  before  them,  without  interfer- 
ing with  the  broad  recognized  principle  in  the  adminis- 
tration of  the  law  of  treason  as  to  attainder  and  for- 
feiture in  this  country  as  well  as  in  Scotland. 

(a)  Lord  Karnes'  Elucidations,  (h)  Elchics  Decisions, 
p.  381.  voce  Tnilzie/' 

3  o  2 
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1B48.  The  Lord  Chancellor  : 

u.^^  '  In  this  case  I  will  in  the  first  place --following  the 
■•'arifiom  of  ^^^^^  which  has  been  taken  by  my  noble  and  learned 
Pkrth.  friend  in  the  last  case  (a) — express  my  opinion  of  the 
great  ability  with  which  the  case  of  the  claimant  has 
been  brought  forward  and  advocated  at  your  lordships' 
bar.  This  case  has  received  every  consideration  on  my 
part.  I  attended  to  it  during  the  arguments^  and  I 
have  since  read  the  notes  of  the  argumente  on  both 
sides^  and  the  result  is  that  I  am  under  the  necessity  of 
stating  to  your  lordships  that  in  my  opinion  the  claim 
is  not  made  out. 

The  document  creating  this  Peerage  not  bmig  forth- 
comings the  limitation  must  be  taken  from  usage  to 
have  been  to  the  grantee  and  to  his  heirs  male.  It 
appears  that  James,  the  fourth  ESarl^  held  under  that 
limitation^  and  that  he  died  in  1716.  James,  his  eldest 
son^  was  alive  at  that  time^  not  having  died  until  the 
year  1720  ;  but  in  1715,  living  his  father,  he  had 
been  attainted.  By  his  father's  death  the  title  would 
have  descended  upon  him,  had  he  not  been  attainted ; 
but  it  did,  in  fact— if  it  can  be  said  to  have  descended 
at  ^1 — descend  upon  an  attainted  person,  and  it  became 
as  much  forfeited  as  if  he  had  been  a  Peer  at  the  time 
of  his  attainder.  The  first  case  of  the  AirUe  Feemge 
is  decisive  as  to  this  {b). 

The  claimant  says  that  he  is  heir  male  of  the  grantee, 
and  entitled,  upon  failure  of  the  line  of  the  attainted 
party ;  but  if  that  party  had  the  whole  estate  in  him^  the 
whole  was  forfeited. 

(a)  The  Crawford  and  Lindsay  Peerages  (ante  ,5S4),  in 
which  Lord  Lyndhurst,  on  the  same  day,  delivering  the  opi- 
nion of  the  Committee,  expressed  his  approbation  of  the  man- 
ner in  which  that  case  had  been  got  up  by  Mr.  RiddelL 
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It  is  said,  however,  that  by  the  law  of  Scotland  each         1848. 
party  may  be  considered  iis  coming  in  by  way  of  sub-  Tbe 

stitution,  and  that  the  party  attainted  forfeits  only  what  p^r^h.  "^^ 
was  in  him;  and  the  case  of  Gordon  of  Park  (c),  and  Lord 
Bol%ngbrok€?8  case  (rf),  are  relied  upon  for  that  purpose. 
But  in  those  cases  there  were  substantive  substitutions, 
which  there  are  not  in  this  case ;  and  Lord  Hardvncke 
adopted  that  course  to  assimilate  the  law  of  Scotland 
as  nearly  as  possible  to  that  of  England,  in  pursuance 
of  the  provisions  of  the  statute  of  Anne  (e) .  Those  cases 
do  not  affect  the  present,  in  which  there  is  no  substi- 
tution ;  but  the  whole  is  held  under  one  estate.  The 
attempt  to  apply  the  rule  to  such  a  case  was  made  in  the 
second  Airlie  case(/*),  and  in  the  Lavat  case  (g) ;  but  it 
was  not  admitted  by  the  House,  though  there  was  no 
express  decision  upon  the  point.  In  ihtMercer  case  {h) 
I  cannot  but  think  that  the  question  actually  arose,  and 
was  decided  against  the  claimant. 

If  such  a  substitution  of  an  estate  w^e  allowable  be- 
tween a  party  having  an  estate  granted  to  him  and  the 
heirs  of  his  body,  and  others  who  might  come  in  under 
the  same  limitation, — as  the  limitation  in  this  case  to  a 
man  and  his  heirs  male, — I  cannot  see  any  reason  what- 
ever why  that,  which  is  merely  an  arbitrary  rule,  should 
not  be  extended  a  great  deal  further;  and  why  it 
should  not  be  introduced  as  between  the  party,  the 
grantee  himself,  and  his  own  son ;  because,  being  purely 
arbitrary,  it  might  just  as  well  be  allowed  in  the  one 
case  as  in  the  other.  There  is  no  decision,  and  no 
authority,  and  no  reason  for  altering  the  terms  of  the 

(c)  Foster's  Cr.  Ca8.  95.  (/)  Vide$upra,SdO, 

(d)  3  Cru.  180.  ig)  Ibidem. 

{e)  7  Aune,  c.  21.  (h)  £lchie*s  Decision 8,  481. 
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184B.        grant  which  constitute  it  one  estate^  andj  being 

Tbe         estate  at  the  time  the  party  is  attainted^  the  wl 

^^pIrtu!''    forfe>*e*l ;    »"<*>  therefore,  I  advise   your   lordsh 

report  to  the  House  that  the   petitioner  has  not 

out  his  claim. 


Lord  Lyndkurat : 
I  am  of  opinion  that  the  chum  in  this  case  is  I 
by  attainder.  There  are  three  attainders,  or  rath< 
attainders,  and  a  decree  of  forfeiture ;  bnt  it  it 
necessary  to  consider  one  of  those,  namely,  t 
tainder  of  Jamea,  Lord  Dfummond,  in  the  year 
He  was  the  eldest  son  of  tbe  fourth  Eari  :  B 
attainted  in  the  life  time  of  hisfother  t  His  fetht 
in  I7I6  :  He  survived,  and  died  in  1720  P 
this  had  been  the  case  of  an  English  Peerage,  t 
no  doubt  whatever  that  the  Peerage  would  hare  b 
extinct  by  the  attainder  of  Jamet  Lord  Dntmmo 
will  consider  it  first  in  that  viev. 

If  an  estate  be  limited  by  a  subject  to  a  man  a 
heirs  male,  that  estate  is  not  an  estate  tail,  I; 
estate  in  fee;  if  it  be  granted  by  the  Crown. 
altogether  void ;  but  if  it  he  a  limitation  of  a  pe 
it  has  been  decided,  as  in  the  case  of  the  Earld 
Devon  (a),  that  such  a  limitation  is  valid.  The  es 
not  an  estate  tail  within  the  statute  de  donis,  bui 
with  a  qualified  descent  If  this,  therefore,  vrt 
English  peerage,  it  is  quite  clear  that  upon  the 
of  the  fourth  Earl  of  Perth,  there  would  have  be 
end  of  the  Earldom,  because  there  would  have 
nobody  to  succeed.  The  next  heir  was  attai 
bis  blood  was  corrupted ;  he,  therefore,  (K)uld  no 
ceed;  and  there  being  an  eldest  son,  nobody  else 
(n)  Dow,  &  CI.  200 ;  i,  Bligh.  220. 
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succeed.     The  Earldom  would^  therefore^  escheat  and  ^^*'*^- 

entirely  cease.  The 

With  respect  to  the  \hw  ot  Scotlandy  a  peerage  by  Perth. 
that  law  may  also  be  limited  to  a  man  and  his  heirs 
male  general^  as  in  this  instance.  Under  such  a  limi- 
tation the  peerage  would  descend  precisely  in  the  same 
way  as  in  Englandy  first  to  the  lineal  heirs^  and  after- 
wards to  the  collateral  heirs  in  succession.  As  each 
person  succeeded  to  the  title^  he  would  take  the  fee. 
But  by  the  statute  of  Anne  the  corruption  of  bloody  and 
forfeiture  and  other  penalties  arising  from  attainder,  are 
applied  to  Scotland  precisely  as  they  are  applied  to 
England.  It  follows  therefore  that,  if  the  Peerage 
would  in  the  case  before  us  be  extinguished  if  it  were 
an  English  Peerage,  it  would  be  equally  extinguished  in 
the  case  of  a  Scotch  Peerage,  and  not  for  the  life  only 
of  the  party  attainted,  or  during  the  continuance  of  his 
issue,  but  it  would  terminate  entirely. 

The  case  of  Gordon  of  Park  is  distinguished  from  the 
present  for  the  reasons  stated  by  my  noble  and  learned  • 
friend.  In  that  case  Lord  Hardwicke^  in  order  to  apply 
the  statute  of  Anne  to  the  Scotch  law,  was  obliged,  in 
some  degree,  to  do  violence  to  that  law ;  but  in  the  pre- 
sent case  no  such  violence  ii  necessary;  the  applicationof 
the  statute  is  immediate  and  direct.  I  think,  therefore, 
that  the  title  is  barred  by  attainder,  and  I  am  of  opinion 
that  the  petitioner  has  failed  in  establishing  his  claim. 

The  Committee  accordingly  resolved,  *^  That  George 
Drummondy  Duke  de  Melfort^  and  Count  de  Lttssan, 
in  the  kingdom  of  France,  has  not  made  out  his  claim 
to  the  titles,  honours,  and  Dignities  of  Earl  of  Perth 
and  Lord  Drummond.^^ 

Lord  Lyndhurstf  after  the  next  case  was  disposed 
of,  said:  — With  respect  to  the  last  case,  that  of  the 
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Duke  de  Melfort,  the  Crown  alone  can  relieve ; 
I  think  I  may,  without  impropriety  say,  it  ii  a  can 
deserving  the  serious  consideration  of  my  noble  aiK 
learned  Mend  as  to  the  adoption  of  some  j^roeeedingi 
on  the  part  of  the  Crown  to  do  away  with  the  cflGect  a 
the  attainder.  This  has  been  done  in  several  csiei 
and  I  think  there  is  as  strong  a  claim  for  this 
the  present  case,  as  in  any  that  have  preceded  it. 


u 


THB 

A   ^^^  11     Barony  of  Carnbgik  and  Earldom  of  Southesi 

Aug.  o  ex  11. 


Scotch 
Peerages, 

jittainder. 


Scotch  Peerages,  created  by  patents  in  1 616  and  il633  ra 
pectiTcly,  and  limited  to  the  grantee  and  hia  heira  male,  dc 
scended  through  the  line  of  his  eldest  son,  and  became,  i 
1699,  vested  in  the  fifth  Baron  and  Earl,  who  waa  attainte 
of  bigh  treason  in  1715,  and  died  in  1729,  without  leam 
issue.  His  collateral  heir,  descended  from  a  younger  so 
of  the  first  Peer,  claimed  the  Dignities  in  1848  : 

IlaLD,  that  the  attainder  was  a  bar. 


Thk  allegations  of  the  petition  of  Sir  James  Camegi 
to  her  Majesty,  claiming  the  titles  of  Earl  of  Soutkes 
and  Baron  Carnegie  of  Kinniardy  referred  by  her  Ma 
jesty  to  the  House,  and  by  the  House  to  the  Conimittc 
for  Privileges,  were  opened  by  Sir  Fttzroy  Kelly  on  tl 
3d  of  August  1848.  Some  evidence  in  support  of  th 
claim  was  taken  on  the  same  day.  By  an  original  patent 
dated  in  1716,  it  appeared  that  King  J^ames  create 
Sir  David  Carnegie  of  Kinniardy  Knight,  a  Baron  an 
Lord  of  Parliament,  by  the   title  of  Lord    Carnetne  t 
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Kinniard,  with  a  limitation  to  him  and  his  heirs  male,         18^8- 
bearing  the  simame  and  arms  of  Carnegie.     He  was         The 
afterwards^  in  1633,  by  a  patent  of  Charks  /.,  raised     Southbsk. 
to  the  Dignity  of  an  Earl,  by  the  title  of  Earl  of 
Southe^ky  with  a  limitation  to  his  heirs  male  for  ever. 
He  had  four  sons,  and  the  eldest  having  died  without 
issue  in  his  lifetime,  he  was  succeeded  by  James  his 
second  son.    From  that  James  the  said  Dignities  de- 
scended lineally,  and  in  1699  vested  in  James  the  fifth 
Earl  and  Lord,  who  was,  by  act  of  Parliament,  attun- 
ted  of  high  treason  in   \7^5y  for  his  accession  to  the 
rebellion  of  that  period,  and  died  in  1729.     He  had  an 
only  son,  who  died  in  1722,  without  issue.     The  issue 
of  John,  third  son  of  David,  the  first  peer,  became  ex- 
tinct in  1663.     Alexander,  the  fourth  soh  of  the  first 
peer,  left  a  son  David,  whose  lineal  male  heir  was  the 
petitioner.      The  petitioner    had  not   completed    his 
proofs  of  these  allegations. 

On  the  1 1th  oiAiy.,  after  the  Lords  of  the  Committee 
had  disposed  of  the  claim  of  the  petitioner  to  the  Earldom 
of  Perth,  Sir  Fttzroy  Kelly  said  he  was  prepared,  with 
the  permission  of  the  Committee,  to  complete  the  evi- 
dence in  support  of  his  client^sclaim,butafter  their  Lord- 
ships' decision  in  the  former  case,  he  felt  it  to  be  his 
duty  to  state  that  there  was  some  resemblance  between 
the  two  cases  in  respect  to  the  attainder.  He  was  not 
then  prepared  to  argue  the  question  as  to  the  effect  of 
the  attainder  on  his  client's  claim,  with  reference  to  the 
opinions  which  were  expressed  by  their  Lordships  in 
the  Perth  case.  If  it  was  the  pleasure  of  their  Lord- 
ships then  to  hear  the  remainder  of  the  evidence,  he 
would,  before  taking  any  further  steps,  confer  with  his 
learned  fHends  (Mr.  Wortley  and  Mr.  Innes)  who  were 
with  him,   and  consider  how  far  the  one   case  was 
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1848.         governed  by  the  other.     Unl^s  they  should  find  that 
q[^e  there  was  a  clear  distinction  between   the  cases,  ther 

Barldom  of    ^^uij  not  feel  themselves  justified  in   occupying  an? 
further  time  of  the  Conunittee. 

The  Committee  informed   the  learned   counsel  that 
they  did  not  consider  it  advisable^  under  the  dream- 
stances,  to  proceed  further  with  the  cadence.     If  the 
learned  counsel,  upon  consultation^  should  be  of  opi- 
;  nion  that  the  present  claim  could  be  supported,  far- 

11  ther  proceedings  might  be  taken  in  the  next  sessiOD ; 

the  present  session  was  nearly  at  an  end. 

No  proceeding  has  been  since  had  on  the  claim. 


I 


i 


The  following  is  the  case  referred  to,  aniCy  p.  895. 


Lord  Oranmore's  Ci.aim. 

No  Peerage      The   Sovereign  cannot  hold  a  peerage :  accordingly,  vhere  a 

member  of  the  Royal  Family,  who  was  a  Peer  of  Ireland, 
succeeded  to  the  Crown,  the  Peerage  became  extinct. 


f «  the  Sope 
reign 


Dominick  Browne  was  by  letters  patent,  dated  the 
4th  oiMay,&W.  IV,  (1836),  created  a  Peer  of /re/flm/, 
by  the  style  and  title  of  Baron  Oranmore  and  Browne. 
In  Julr/  the  same  year.  Lord  Oranmore  presented  his 
petition  to  the  House  of  Lords,  praying  that  his 
right  to  vote  at  the  election  of  Representative  Peen 
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for  Ireland  to  sit  in  the  Parliament  of  the  United 
Kingdom^  may  be  admitted.  That  petition  came  before 
the  Committee  of  Privileges  on  the  4th  of  August,  1836. 
It  was  shewn  by  evidence  that  ^  prior  to  the  date  of  the 
letters  patent^  three  Irish  Peerages  were  then  recently 
extinct,  as  required  by  the  Act  of  Union  (39  &  40  Geo. 
IIL)y  before  a  new  Peer  of  Ireland  could  be  created  (a). 
These  peerages  were,  the  Barony  of  Kingslandy  extinct 
by  the  death  of  Viscount  Kingslaud  in  1831  ;  the 
Earldom  of  Connaught,  extinct  by  the  death  of  the 
Duke  of  Gloucester  and  Earl  of  Connaughty  in  1834; 
and  the  Earldom  of  Munster,  extinct  by  the  acces- 
sion of  fFilliam,  Duke  of  Clarence  and  Earl  oi  Munster, 
to  the  Throne,  in  1830. 

The  Committee,  including  the  Lord  Chancellor, 
(Lord  Cotlenham),  after  considering  whether  the 
last-mentioned  peerage  was  extinct,  held  that  it  was  ; 
and,  accordingly,  on  a  subsequent  day,  resolved  that 
the  petitioner  had  made  out  his  cl^m  fb), 

(a)  See  the  Bloomfield  Peerage,  2  Dow  &  Clark,  344. 

(b)  See  the  Lord's  Journals  for  1836. 
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ACCOUNT.    See  EauixY,  1. 

Under  Mortgages,  how  to  be  taken.     See  Mortgaob.  " 
Innest  consignee  of  a  ffest  India  estate,  was  appointed 
trustee  thereof  by  B.,   the  tenant  for  life,  for  the 
purpose  of  keeping  down  incumbrances.    Innes  was 
also  private  agent  and  banker  for  B,^  with  the  under- 
standing that  jB.  was  not,  nor  were  his  funds,  to  be 
liable   for  adtrancea  made  by  Inuee  for  the  estate. 
Innei  becoming    embarrassed,  was    declared   bank- 
rupt, and  assignees  were  appointed :    Held,  by  the 
Lords, — reversing  orders  of  the  Court  of  Chancery 
on  a  bill  filed  by  jB.,  and  the  other  owners  of  the 
estate,  to  remove  Innei   from    the  possession  and 
management, — ^that  a  sum  found  due  from  Innee  to  B, 
on  their  private  dealings,  might  be  set  off  against 
a  sum  found  due  to  Innee  in  respect  of  his  advances 
and  payments  for  the  estate. — BaUiie  v.  Edwards  and 
another,  74. 

AGENT.     See  Principal  and  Aobnt. 

The  law  agent  of  a  joint  stock  company  is  not  its  agent 
to  bind  it  by  representations  as  to  ita  condition  and 
circumstances ;  nor,  though  a  shareholder  in  it,  can 
he  bind  it  as  a  partner,  for  a  joint  stock  company  is 
not,  like  an  ordinary  partnership,  bound  by  the  act 
of  an  individual  member. — Burnes  v.  Penneil,  497. 

AGREEMENT. 

1 .  A  memorandum  which  is  not  a  complete  agreement,  is 
not  binding  within  the  Statute  of  Frauds ;  and  of  an 
incomplete  agreement  there  cannot  be  part  perfor- 
mance.— Thgnne  {Lady  E.)  v.  Ghngall  {Earl),  131. 
2  A  father  having  agreed  to  settle  a  certain  sum  for  the 


in 
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benefit  of  hia  daughter  and  the  children  'of  her  in 
marriage  with  Lord  G.,  a  memorandum  of  the  te 
the  settlemeDt  was,  by  his  direction,  written  by  hi 
citor,  and  approved  of  by  him  aad  Lord  G-,  a 
gave  the  solicitor  instruction  to  prepare  auchi 
ment,  but  died  before  the  same  waa  ready  for  t 
lion,  having  by  his  will  given  the  daugbter  real  e 
and  a  moiety  of  the  residue  of  bis  peraonal  e 
Lord  G.  married  the  daughter,  and  performed  hi: 
of  the  settlement,  in  conformity  to  the  written  m 
randum.  Held,  that  the  memorandum  was  not  a 
ptete  agreement,  binding  within  the  Statute  of  Fn 
TifitM  {Ladf  E.)  V.  Glengall  (Earl),  131. 
3.  A.  entered  into  an  agreement  with  B.  and  C.  to  i 
them  for  seven  year*  at  fixed  wages,  at  the  rat 
three  gnnieaa  weekly,  "  the  party  malcing  defau 
pay  to  the  other  the  sum  of  500/.  by  way  or  in  lu 
of  specific  damagea."  A.  was  tUamiaaed ;  he 
came  bankrupt,  aod  afW  the  bankruptcy  brongl 
acdon  of  assompait  on  the  a^eement,  to  which 
defendants  pleaded  his  bankruptcy :  Held,  that 
plea  was  an  anawerto  the  action,  for  that  the  rig^ 
action  in  respect  of  this  breach  of  the  agreen 
passed  to  his  hatngocca.  — Beckham  v.  Drake,  57' 

APPEAL. 

1 .  The  circumstance  that  a  person  has  been  made  a  p 
to  a  suit  in  the  Court  below,  if  improperly  so  m 
will  not  entitle  him  to  appeal  to  this  House  ngain 
decree  made  in  that  suit. — Rochfort  v.  Buttersby,  ', 
2.  An  objection  to  the  competency  of  an  appeal  ough 
have  been  presented  to  the  Appeal  Committee,  but 
not  noticed  till  the  case  came  on  for  heariug  at  the  ha 
tlie  House :  the  objection  waa  in  its  nstnre  fatal.  ' 
House  therefore  dismisBed  the  appeal,  hut,  because 
objection  had  not  been  taken  till  so  late  a  period, 
missed  the  appeal  with  costs. — Id.  ib. 

APPENDIXES.     See  Practice. 

ASSIGNEES.     See  Bamkrupt. 

ATTAINDRR. 

On  the  death  of  a  peer,  leaving  his  eldest  son  and  I 
who  had  been  attainted,  the  peerage  does  not  vcf 
him,  nor,  on  his  death,    the   nesreiit  heir      male. 
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is  forfeited,  as  much  as  if  he  had  been  a  peer  at  the 
time  of  his  attainder. — Perth  Peerage,  865. 
A  peerage  limited  to  a  man  and  his  heirs  male  whom- 
soever, is  forfeitable  under  the  act  26  Hen,  8,  c.  13. 
•*-/(/.  ib.     See  also  the  Southesk  Peerage,  908. 

BANKER. 

The  relation  between  a  banker  and  customer  who  pays 
money  into  the  bank,  is  the  ordinary  relation  of  debtor 
and  creditor,  with  a  superadded  obligation  arising  out 
of  the  custom  of  bankers  to  honour  the  drafts  of  cus- 
tomers, and  that  relation  is  not  altered  by  an  agree- 
ment by  the  banker  to  allow  the  interest  on  the  ba- 
lances in  the  bank.  The  relation  of  banker  and  custo- 
mer does  not  partake  of  a  fiduciary  character,  nor  bear 
analogy  to  the  relation  between  Principal  and  Factor  or 
Agent,  who  is  quasi  trustee  for  the  principal  in  re- 
spect of  the  particular  matter  for  which  he  is  appointed 
factor  or  agent :  Held  therefore,  that  an  account  be- 
tween bankers  and  their  customer,  not  long  nor  com- 
plicated, but  consisting  of  a  few  items  and  interest,  is 
not  a  fit  subject  for  a  bill  in  equity. — Foley  v.  Hill,  28. 

BANKRUPT.    See  Evidence,  4. 

A,  entered  into  an  agreement  with  B,  and  C.  to  serve 
them  for  seven  years,  at  fixed  wages,  at  the  rate  of 
three  guineas  weekly,  "  the  party  making  de&ult  to  pay 
to  the  other  the  sum  of  500/.  by  way  or  in  the  nature 
of  specific  damages."  A,  was  dismissed,  he  became 
bankrupt,  and  after  the  bankruptcy  brought  an  action 
of  assumpsit  on  the  agreement,  to  which  the  defendants 
pleaded  his  bankruptcy*  Held,  that  this  plea  was  an 
answer  to  the  action,  for  that  the  right  of  action  in 
respect  of  this  breach  of  the  agreement  passed  to  his 
assignees. — Beckham  v.  Drakes  579. 

BAPTISM.     See  Evidence. 

BASE  FEE.     See  Estate. 

BOTTOMRY.     See  Insurance. 

BIRTH.     See  Evidence,  1. 

CAPTION.    See  Pleading,  3. 

CHAPLAIN  OF  BRITISH  EMBASSY.    See  Evidence,  1. 

CHARITIES. 

By  the  act  7  &  8  Vict.,  c.  97,  the  power  of  the  Com- 
missioners of  Charitable  Donations  and  Bequests   for 
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Ireland,  to  sue  for  the  recoreiy  of  soch  dooations  and 
bequests,  is  expressly  limited  to  cases  where  they  are 
withheld,  concealed,  or  misapplied;  and  the  same,  when 
-  recovered  by  the  commissioners,  are  to  be,  by  tkem- 
Melvet,  applied  to  charitable  uses,  according   to  the 

1  donor's  intention.   And,  although  they  obtain  the  sanc- 

tion of  the  Attorney  Genera]  to  their  suit,  aa  required  by 
the  said  Act,  they  must  maintain  it  according  to  the 
power ^of  suing  Uiereby  given  to  them,  and  are  not  en> 
titled  to  the  general  juriadiotion  which  the  Court  exer- 
cises in  suits  instituted  by  the  Attorney  C^enecal.   A  de- 
cree, therefore,  made  at  the  suit  of  the  CoraiaisaionerB, 
first,  removing  a  testamentary  trustee  of  a  eharity,  on 
the  grounds  of  his  bankruptcy  and  residence  abroad, 
but  without  proof  of  any  improper  witholding,  or  con* 
cealment,   or  nusapplication  of  the  trust  property ; 
and,  secondly,  directing  the  appointment  of  another 
trustee  in  his  place,  is  wholly  wrong.     Sembie,  that 
neither  bankruptcy  nor  occasional  residence  abroad, 
disqualifies  a  testamentary  trustee,  to  whom  the  tes- 
tator has  unconditionally  confided  a  large  personal 
discretion  in  the  administration  of  the  truata,  together 
with  power  to  appoint  a  receiver  of  the  rents  of  the 
trust    estates. — Arckdold  v.    The    Cammisncners    of 
Charitable  Bequests /or  Ireland,  440. 
CONSPIRACY. 

If  the  Directors  of  a  Company  agree  to  publish  false 
I  statements  of  the  affairs  of  the  Company,  under  such 

circumstances  as  shew  a  fraudulent  intent  to  deceive, 
they  are  not  only  civilly  liable  to  those  whom  they 
have  deceived  and  injured,  but  may  be  criminally 
prosecuted  and  punished  for  conspiracy. — Burnes  v. 
Pennell,  497. 
CORPORATION. 

'  Where  certain  acts  of  a  Corporation  are  to  be  performed 

at  a  special  meeting  of  the  members  of  that  Corpor- 

I  ation,  all  the  persons  entitled  to  be  present  thereat 

'  must  be  summoned,  if  they  are  within  a  reasonable 

summoning  distance.     The  omission  to  summon  any 
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one,  renders  the  acts  done  at  such  meeting  in  his 
absence  invalid.  A  finding  in  a  special  verdict  that  a 
person  entitled  to  be  present  at  a  special  meeting  of  a 
corporate  body,  was  not  summoned,  and  that  he  was  at 
the  time  within  summoning  distance,  throws  on  the 
party  supporting  the  validity  of  the  acts  done  at  such 
meeting,  the  onus  of  shewing  a  sufficient  cause  for 
his  not  being  summoned.  The  election  of  treasurer 
for  the  county  of  the  city  of  Dublin  was  vested 
by  the  49  Geo.  III.,  c.  xx.  in  *'  the  board  of  ma- 
gistrates of  the  county  of  the  said  city,"  and  was 
directed  to  take  place  at  the  Sessions  Court  of 
the  city,  by  vote  of  the  magistrates  there  present : 
— Held,  that  the  Recorder  of  Dublin  was  a  mem- 
ber of  that  board,  and  ought  to  have  been  sum- 
moned to  a  meeting  of  the  magistrates  summoned 
for  that  election,  and  that  the  omission  to  summon 
him  rendered  the  election  which  took  place  in  his 
absence  invalid. — iimith  v.  Darley,  789. 
COSTS. 

1.  The  House  will  not  grant  the  costs  of  an  appeal  to  come 
out  of  the  estate,  upon  a  mere  miscarriage  of  the 
Court  below,  where  the  subject  of  litigation,  though 
in  the  result  decided  by  the  Court,  was  one  which 
might  have  been  required  to  be  tried  as  a  question  of 
fact.— -Pter*  v.  Piers,  331. 

2.  An  objection  to  the  competency  of  an  appeal  ought  to 
have  been  presented  to  the  Appeal  Committee,  but  was 
not  noticed  till  the  case  came  on  for  hearing  at  the 
bar  of  this  House :  the  objection  was  in  its  nature 
fatal.  The  House  therefore  dismissed  the  appeal,  but, 
because  the  objection  had  not  been  taken  till  so  late  a 
period,  dismissed  it  without  costs. — Roeh/ort  v.  JBo/- 
tersby,  388. 

3.  The  Officers  of  State  in  Scotland  obtained  a  judg- 
ment on  interdict,  against  an  individual,  who  had,  by 
erecting  a  wall,  encroached  on  the  sea-shore,  the  suit 
being  instituted  by  them  solely  to  protect  the  public 
right.   The  judgment  of  the  Court  below  waa  appealed 

3  p 
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agaivBt  and  affirmed,  and  waa  affirmed  but  without 
oMta.— Smi(A  v.  the  E-irl  of  Stair,  aaid  the  Offieett  of 
State  in  Seodand,  S07. 

COUNTY  OF  CITY.    See  CoapokATiow. 

DAMAGES  (SPECIFIC).    See  Ag&ekment,  3. 

DECBEE. 

Two  actions  were  brought  in  Scotland,  both  aiiaing  uut 
of  the  aame  cauBe.  They  were  conjoitied.  The  Lord 
Ordinary  pronounced  a  judgment,  which,  in  point  of 
form,  apphed  to  one  only,  but  which  in  subataDce, 
affected  both.  Hia  judgment  was  appealed  against  to 
the  Court  of  Session,  which  made  a  decree,  disposing, 
in  form  as  well  as  substance,  of  both  actiona :  Held, 
that  a  decree,  so  made,  was  correct. — BunifM  t.  Pe»- 
ne//,  497. 

DEBT.    Sf  Satisfaction. 

DEEDS -CONSTRUCTION  OF.     Set  Limitations. 

DELIVERY  ORDER.    See  Sale  of  Goods. 

The  giving  of  a  dehvery  order  does  not,  without  tome 
positive  act  done  under  it,  operate  aa  a  constmctive 
delivery  of  the  gooda  to  which  it  relates,  nor  deprive 
the  owner  of  the  goods,  who  gave  it,  of  his  right  of 
lien  for  their  pnce,  even  as  against  the  claims  of  a 
third  person  who  has  bona  fide  purchased  them  from 
the  original  vendee.  S.,  the  owner  of  sugars,  sold 
Ihem  to  B.,  to  whom  he  gave  a  delivery  order  addressed 
to  his  agent  A,,  and  took  a  bill  of  exchange  in  pay- 
ment of  the  price.  B.  sold  the  sugars  to  M.,  sod 
transferred  to  him  the  delivery  order.  The  sugars  were 
in  the  warehouse  of  /..,  in  whose  books  they  were 
entered  as  received  by  bim  "  from  A.,  on  account  of 
S,"  The  sugars  were  weighed  and  invoiced  by  A.,  upon 
the  order  of  S.  Neither  B.  nor  M.  took  any  steps  to 
act  on  the  delivery  order,  till  a  rumour  arose  of  B.'i  in- 
solvency, when  M.  presented  the  order  to  A.,  and  re- 
ceived from  him  a  fresh  order,  addressed  to  £..,  the 
warehouse  keeper.  Before  the  sugars  could  be  actually 
delivered  under  this  order,  A.  removed  them  under 
the  direction  of  S.    Held,  affirming  the  judgment  of 
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the  court  below,  that  the  possession  of  the  goods  had 
never  been  changed,  and  that  8.  might  still  enforce 
upon  them  his  lien  as  vendor. — M*Ewen  t.  Smithy 
309. 

DIRECTORS.    See  Joint-Stock  Company. 

DIVORCE.     See  Marriage. 

DRAINING  ACT.     See  Holderness  Draining  Act. 

DUBLIN.    See  Corporation. 

*' ELDEST  SON." 

A  testatrix  gave  to  the  eldest  son  of  her  daughter  Eliza 
and  of  her  husband  E.  L,,  who  should  be  living  at  the 
time  of  her  own  decease,  ten  guineas,  adding  that  she 
left  him  no  larger  sum,  because  he  would  have  a  hand* 
eome  provision  from  the  estates  of  her  late  husband 
and  of  his  own  father  (who  was  still  alive) ;  and  she 
gave  the  residue  of  her  property  to  her  executors,  upon 
trust,  as  to  one  moiety  thereof,  to  pay  and  divide  the 
same  unto  and  amongst  all  the  children  of  her 
daughter  Eliza,  who  were  then  in  being,  or  should  be 
thereafter  bom, — except  her  eldest  son,  or  such  of  her 
sons  as  should,  by  the  death  of  an  elder  brother,  be- 
come an  eldest  son,^  equally  to  be  divided  amongst 
them,  and  the  survivors  or  survivor,  when  the  young- 
est should  arrive  at  the  age  of  twenty-one  years.  At 
the  death  of  the  testatrix,  her  daughter  Eliza  had  five 
children,  and  the  eldest  son  was  provided  for  from  the 
estates  in  the  will  mentioned,  and  he  received  the  ten 
guineas,  but  died  without  issue,  before  the  youngest 
child  attained  twenty-one.  The  second, who  then  be- 
came an  eldest  son,  did  not  succed  to  the  provision 
which  had  been  made  for  the  eldest  son.  Held,  not- 
withstanding, that  he,  b^ng  the  eldest  son  at  the  time 
the  youngest  of  the  children  attained  twenty-one,  was 
excluded  from  any  share  in  the  moiety  of  the  residue. 
Liveseyr,  Ldvesey,  419. 

EMBASSY  (BRITISH).     See  Evidence,  I. 

ENTRY.     See   Estate. 

EQUITY.     See  Account,  Fraud.  Salb. 

The  relation  between  a  Banker  and  Customer,  who  pays 

3  p  3 
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money  into  the  Bttnk,  ii  the    ordinary    relation 
debtor  nod  ereditor,  with  a    superadded  oUigati 
uiaing  out  of  the  eastom  of  banken  to  houaar  t 
cnttonier'B  drafts ;  and  that  relation  is  not  altered  b;  i 
agreement  by  the  banker  to  allow  tbe  iutercat  on  ti 
faalaucea  in  the  Bank.    Tbe  relatiim  of  Banker  and  On 
tomer  does  not  putake  of  a  fiducioiy  character,  n 
bear  analogy  to  the  relation  between  Principal  an 
Factor  or  agent,  who  is  guati  tnutee  for  the  prindpal  i 
reapeet   of  the  particnlar  m^er  for    which  he 
appointed  factor  or  agent.     Held,  therefore,  that  ■ 
accoant    between  Banker*  and  thmr  coatomer,  no 
long  nor  complioated,  bnt  conaiating  of  a  few  item 
and  interest,  ia  not  ezdnuTely  a  anbject  for  a  bill  u 
eqnity.—A&y  t.  HUl,  28. 
By  the  Act  7  and  8  Vict.,  c.  97,  the  power  of  the  Com 
miHionen  of  Charitably  Donationa  and  Beqoieati  foi 
'    Irtlamd,  to  roe  for  the  reeorery  of  ancfa  donations  and 
bequesta,  is  enpieasly  limited  to  casea  where  they  in 
withheld,  concealed,  or  miaapplied ;  and  the  aame, 
when  recovered  by  the  commiaaioneTa,  are  to  be,  b; 
Ikenuehei,  applied   to  charitable  uses,  according  la 
tbe  donor's  intention.     And  although  they  obtain  the 
sanction  of  the  At  to  raey- General  to  their  suit,  aa  re- 
quired by  the  said  act,  they  muat  maintain  it  accord- 
ing to  the  power  of  ening  thereby  given  to  them ;  and 
are  not  entitled  to  the  general  juriadiction  which  the 
Court  exercises  in  suits  instituted  by  the  Attomey- 
Oeneral.     A  decree,  therefore,  made  at  the  auit  of  the 
Commisaionera,  first,  removing  a  teataoLentary  trustee 
of  a  charity,  on  the  ground  of  hia  bankraptcy  and  re- 
aidence  abroad,  bnt  without  proof  of  any  improper 
withholding  or  concealment,  or  miaapplioatioa  of  tbe 
tmst-property ;  and  secondly,  directing  the  appoint- 
ment of  another  trustee  in  bis  place,  ia  wholly  wrong. 
Semble,  that  neither  bankruptcy  nor  occanooal  reai- 
dence  abroad,  disqualifies  a  testamentary  tnutee  to 
whom    the  testator  has    unconditionally  confided  a 
large  peraonal  discretion  in  the  adminiatrstion  of  the 
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trusts,  together  with  power  to  appoint  a  receiver  of 
the  rents  of  the  trust-estates, — Archbold  v.  Commig- 
sioners  of  Charitable  Donations  and  Bequests  for  Ire- 
land, 440. 

BRHOR. 

Where  it  appeared  to  the  House  that  a  mistake  com- 
mitted by  an  officer  of  the  court  below  iu  eiit<»riDg  the 
judgment  of  that  court  was  made  the  ground  of  a' 
writ  of  error,  the  arguments  on  the  writ  of  error  brought 
on  such  judgment  were  stopped »  and  the  case  was  or- 
del^d  to  stand  over,  to  allow  the  parties  to  apply  to  the 
Court  below  to  amend  the  error.  The  House  made  this 
order,  after  referring  to  the  opinions  of  the  Judges  of  the 
Court  below,  as  stated  in  the  printed  reports  of  the- 
decisions  of  that  Court. — Gregory  v.  Duke  of  Bruns^ 
wick,  415. 

ESTATE. 

An  estate  being  limited  to  the  use  of  A.  and  his  wife,, 
and  the  heirs  of  their  bodies,  with  remainder  to  A.  in 
fee,  and  A.  having  died,  leaving  his  widow,  and 
G.,  an  only  son,  and  L.  and  H;  only  daf^ters ;  the- 
widow,  in  1785,  by  deed-poll,  in  consideration  of 
an  annuity  granted  to  her  by  her  son  G.,  and  of 
natural  affection,  *'  granted,  surrendered,  and  yiel- 
ded up  *'  the  estate  to  him  in  fee;  and  he  after- 
wards, during  her  life,  suffered  a  recovery.  She  died 
in  1767.  G.  died,  without  issue,  in  1779,  having  de- 
vised the  estate  to  trustees,  to  secure  an  annuity  to  B., 
the  only  son  of  his  sister  L,,  (then  dead),  and,  subject 
thereto,  to  W,,  eldest  son  of  B*,  for  his  life,  with  re- 
mainder to  B.'s  second  son.  In  1790,  W.,  on  hi» 
father's  death,  entered  into  posaesnon  of  the  whole- 
estate,  claimingunder  the  willed  G.,  and  subsequently 
did  various  acts  in  the  character  of  devisee  for  life :  in 

• 

1814  he  suffered  a  recovery  of  one  moiety  of  the 
estate,  and  in  1810  conveyed  the  entirety  thereof  to 
mortgagees  in  fee.  In  1818,  M.,  the  descendant  of 
H»,  the  otiier  coparcener,  suffered  a  recovery  of  the 
other  moiety,  which,  it  was  declared,  should  enure 
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(subject  to  the  trusts  of  a  tenn)  to  the  use  of 
W*%  mortgagees:  Held,  (by  the  Lords— affirming 
a  judgment  of  the  Court  of  Exchequer  Chamber^) 
fint^  that  the  deed-poll  of  1735  operated  as  a  cove- 
nant to  stand  seised,  and  created  a  base-fee,  determi- 
nable by  the  entry  of  the  issue  in  tail :  Secondly, 
That  this  base  fee  did  not,  on  the  widoVs  death, 
become  merged  in  the  reversion  in  fee  in  G.,  as  the 
estate  tail  subsisted  as  an  intermediate  estate :  Thirdly, 
That  although  G.,  being  estopped  by  the  recovery 
suffered  by  him,  was  not  remitted  to  the  estate  tail,  no 
right  of  entry  accrued  to  any  one  until  his  death,  and 
therefore  the  period  of  twenty  years,  for  the  operation 
of  the  Statute  of  Limitations  against  the  issue  in  tail, 
was  to  be  calculatted  from  his  death  (1779),  and  not 
from  the  death  of  his  mother  (1767),  and  that  W.'i 
entry  (in  1790)  was  not  barred  by  lapse  of  time; 
Fourthly,  that  although  W.  entered  under  the  will, 
and  manifested  an  intention  to  take  the  estate  under 
it  for  his  Ufe  only,  that  was  immaterial,  and  he  was  re* 
mitted,  as  to  his  moiety,  to  the  original  estate  tail, 
which  was  barred  by  the  recovery  in  1818,  and 
fifthly,  that  the  entry  and  remitter  of  fV,  did  not 
operate  to  remit  his  coparcener  to  the  other  moiety  of 
the  estate.     Doe,  d.  Daniel  v.  Woodroffe,  811. 

ESTOPPEL.     See  Estats. 

EVIDENCE. 

1 .  A  copy  of  an  entry  made  from  a  certificate  of  baptism 
by  a  chaplain  of  a  Brituh  minister  at  a  foreign  court, 
is  not  sufficient  evidence  of  birth  and  parentage. — 
LordDuffertn  and  CUmeboye't  Claim,  47. 

2.  Where  a  paper  purports  to  be  a  receipt,  and,  as  such, 
requires  a  stamp,  but  also  purports  to  be  an  agreed 
statement  of  accounts,  which  does  not  require  a  stamp, 
it  may  be  given  in  evidence  to  shew  the  agreed  state  of 
accounts  only,  though  it  has  not  been  previously 
stamped.  Its  admissibility  under  such  circumstances 
is  restricted  to  this  extent : — so  far  as  it  relates 
simply  to  proving  the  statement  of  account,  and  is  not 


I  N  D  R  X.  92;> 

produced  for  tbc  purpose  of  proving  the  receipt  of 
money.  It  cannot  be  used  for  the  purpose  of  proving 
the  receipt  of  money  in  any  way.  If  a  document 
which  is  unstamped,  but  requires  a  stamp,  is  offered 
in  evidence,  and  if  stamped,  would  be  evidence  to  es- 
tablish any  point  litigated  between  the  parties,  it  can- 
not be  received.  If  it  would  be  of  no  benefit  when 
stamped,  it  may,  though  unstamped,  be  received  in 
evidence.  In  an  action  for  work  and  labour,  there 
was  tendered  in  evidence  a  paper  containing  a  state- 
ment of  accounts,  which  declared  a  balance  of 
68/.  98.  4d.,  and  at  the  end  was  an  acknowledgment 
of  the  payment  of  that  sum.  In  an  action  for  work 
and  labour  this  paper  was  offered  in  evidence  by  the 
defendant,  not  for  the  purpose  of  proving  that  the  sum 
of  68/.  95.  4d.  had  been  paid,  for  that  was  not  in  con- 
test betweca  the  parties,  but  in  order  to  shew  what 
was  the  admitted  state  of  accounts  at  a  particular  time  : 
Held,  (reversing  an  interlocutor  of  the  Court  of  Ses- 
sion) that  it  was  admissible  for  that  purpose. — Mathe- 
son  V.  Ross,  286. 
3.  The  question  of  the  validity  of  a  marriage  cannot  be  tried 
like  any  other  question  of  fact  which  is  independent 
of  presumption,  for  the  law  will  presume  in  favour  of 
marriage.  There  is  a  strong  legal  presumption  in 
favour  of  marriage,  particularly  after  the  lapse  of  a 
great  length  of  time,  and  this  presumption  must  be  met 
by  strong,  distinct,  and  satisfactory  disproof.  Where, 
therefore,  two  persons  had  shewn  a  distinct  intention 
to  marry,  and  a  marriage  had  been,  in  form,  celebrated 
between  them,  by  a  regularly  ordained  clergyman^  in 
a  private  house,  as  if  by  special  licence,  and  the  parties, 
by  their  acts  at  the  time,  shewed  that  they  believed 
such  marriage  to  be  a  real  and  valid  marriage,  the  rule 
of  presumption  was  applied  in  favour  of  its  validity, 
though  no  licence  could  be  found,  nor  any  entry  of 
the  granting  of  it,  or  of  the  marriage  itself,  could  be  dis- 
covered;  and  though  the  Bishop  of  the  diocese 
(during  whose  episcopacy  the  matter  occurrtd),  when 
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examiDed  many  yean  afterwards  on  the  aubjecty  de- 
posed to  his  beUef  that  he  had  never  granted  any 
licence  for  such  marriage.  —  Pierf  v.  Piers,  331. 

4.  Where  the  fact  of  bankruptcy  is  not  put  in  issue  by 
the  bill,  evidence  of  it  is  not  admissible  at  the  hearing 
ofthe  cause.— ^rcAfro/d  v.  The  Commiisioners  of  Ckari- 
table  Bequests  for  Ireland^  440. 

5.  Ancient  documents  of  a  public  character^  brought  from 
the  proper  repository^  are«  in  the  absence  of  patents  or 
parliamentary  records^  admissible  as  evidence  of  the 
creation  and  existence  of  peerages.  And  semble,  thai 
by  the  law  of  Scotland,  contemporaneous  history  is  ad- 
missible for  the  same  purpose^  Craiv/bri/  amd  Lindsay 
Peerage,  534. 

S.  A  witness^  brought  to  prove  a  copy  of  an  old  docu- 
ment, should  be  able  to  read  and  understand  the  ori- 
ginal when  he  compared  the  copy  with  it.— Ji.  t^. 

7.  The  terms  "  Protestant  Dissenters/'  not  having  ac- 
quired a  known  legal  meaning  at  a  particular  time,  evi- 
dence may  be  received  to  show  what  was  their  meaning 
in  a  deed  of  that  time,  such  as  contemporaneous 
documents  and  usage,  the  acts  of  the  party  making 
the  deed,  and  the  circumstances  in  which  he  was  when 
he^  made  it,  but  not  his  particular  opinions  or  declara- 
tions.—-Drummoncf  V.  Attorney  General  of  Ireland,  387. 

8.  Attested  copies  of  French  registers  of  marriages, 
births,  and  deaths,  held  to  be  admissible  evidence, 
upon  the  testimony  of  a  French  Advocate  that  such 
registers  were  kept  according  to  French  law,  and 
would  be  received  in  evidence  in  the  French  Courts. — 
Perth  Peerage,  865.  See  the  same  case,  for  other 
points,  in  Eviobncb. 

EXECUTORS.     See  Trusts. 

FOREIGN  SOVEREIGN,    ^ee  Jurisdiction. 

FRAUD. 

1 .  After  a  long  lapse  of  time  since  the  transactions  com* 
plained  of,  there  having  been  parties  in  esse  com- 
petent to  impeach  them,  fraud  is  not  to  be  assum- 
ed on  doubtful  evidence ;  but,  if  it  be  clearly  proved, 
no  lapse  of  time  will  protect  the  parties  to  it,  or  those 
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who  claim  through  them«  agtiost  the  juriBdiction  of  a 
Court  of  Eqiuty,  and  in  that  casej  it  is  immaterial  by 
what  machinery  or  contrivance  the  fraudulent  trans- 
actions  may  have  been  effected,  whether  by  a  decree  in 
equity  or  judgment  at  law,  or  otherwise. — Bowen  v. 
Evans,  257. 
2.  By  the  deed  of  co-partnership  of  a  Joint  Stock  Company, 
certain  forms  were  to  be  observed  by  any  transferree  of 
shares,  before  he  could  become  a  member  of  the  Com- 
pany. A,  purchased  shares,  and  executed  some  of  the 
acts  required  to  constitute  him  a  member  of  the  Com- 
pany ;  but  left  one  of  these  acts  unexecuted :  Held, 
that  the  execution  of  these  acts  was  a  duty  cast  on  the 
purchaser  for  the  benefit  of  the  Company,  and  that  his 
non .execution  of  one  of  them,  did  not  enable  him,  as 
respected  the  Company,  to  retire  from  his  contract.  A 
Joint  Stock  Marine  Insurance  Company  had  declared 
dividends,  which,  it  afterwards  appeared,  were  not  war- 
ranted by  the  real  condition  of  the  Company.  The 
law-agent  of  the  Company,  who  was  also  a  member  of 
it,  when  applied  to  for  information,  mentioned  these 
dividends  as  proofs  of  the  flourishing  state  of  the 
Company.  The  person  to  whom  he  so  mentioned 
tbem  became  afterwards  a  purchaser  of  shares  :  Held, 
that  he  could  not  relieve  himself  from  his  contract  on 
account  of  these  representations.  Held,  also,  that  the 
law-agent  of  the  Company  was  not  its  agent  to  bind 
it  in  such  matters ;  nor  could  he  bind  it  as  a  partner, 
for  a  Joint  Stock  Company  is  not,  like  an  ordinary 
partnership,  bound  by  the  acts  of  any  individual  mem- 
ber of  it.  If  the  Directors  of  a  Company  agree  to  pub- 
lish false  statements  of  the  afiidrs  of  the  Company, 
under  such  circumstances  as  shew  a  fhiudnlent  intent 
to  deceive,  they  are  not  only  civilly  liable  to  those  whom 
they  have  deceived  and  injured,  but  may  be  criminally 
prosecuted,  and  punished  for  conspiracy. — BumeiY. 
Pennell,  497. 
FRAUDS  (Statut*  of.)  Set  Agrebmbnt. 

A  memorandum  which  is  not  a  complete  agreement,  is 
not  binding  within  the  Statute  of  Frauds  :  and  of  an 
incomplete  agreement  there  cannot  be  part  perfor- 
mance.—rAytuie  {Lady  E.)  V.  Glengall  (Earl)  131. 
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FREIGHT.  See  Insvranck. 

1.  In  all  cases  of  insurance  on  ship,  in  which  the  subject  i» 
not  actually  annihilated,  the  assured  claiming  as  for  a 
total  loss  must  give  up  to  the  underwriters  all  the 
remains  of  the  property  recovered,  together  with 
all  benefit  or  advantage  incident  to  it,  or  rather,  such 
property  vests  in  the  underwriters.  Freight,  while 
the  ship  is  in  the  course  of  earning  it,  is  a  benefit  or 
advantage  incident  to  the  ship,  and  therefore  becomes 
the  property  of  the  underwriters,  paying  for  a  total 
loss.  A  vessel,  in  the  course  of  a  voyage,  struck  upon 
an  iceberg  on  the  27th  of  July  and  was  considerably 
injured,  but  reached  Liverpaol,  and  while  in  the  river 
there,  grounded  outside  the  docks  on  the  11th  of 
Auguet,  was  afterwards  taken  into  dock,  the  cargo  dis- 
charged, and  was  then  surveyed,  and,  after  the  survey, 
namely,  on  the  1st  of  September^  the  owner  abandoned 
to  the  underwriters  on  ship,  and  claimed  as  for  a  total 
loss :  Held,  that  the  underwriter  on  ship  was  entitled, 
on  settling  as  for  a  total  loss,  to  have  the  benefit  in 
account  of  the  freight  which  had  been  received  by  the 
owner  on  the  discharge  of  the  cargo. — Stewart  v.  The 
Greenock  Marine  Insurance  Company,  159. 

2.  A  partial  loss  of  freight  may  be  recovered  on  a  decla- 
ration claiming  a  total  loss. — Benson  v.  Chapnutn,  697. 

HOLDERNESS  DRAINING  ACT. 

There  is  no  rule  of  law  which  prohibits  a  retrospective 
rate.  In  every  case  of  rating  the  question  is,  whether 
the  Act  under  which  a  rate  is  made,  either  expressly 
or  impliedly  prohibits  such  rate  from  being  retro- 
spective. The  2  fV.  IV.,  c.  60  (public  local)  for 
draining  the  lands  of  Holdemess,  in  the  East  Biding 
of  the  county  of  York,  contains  no  prohibition  against 
a  retrospective  rate.  The  commissioner  under  that 
act  borrowed  money  (on  which  interest  became  due),  for 
the  purposes  of  the  works  directed  by  the  act :  Held, 
that  a  rate  made  to  pay  off  the  debt  thus  incurred, 
was,  under  the  provisions  of  that  act,  a  valid  rate. — 
Harrison  v.  Stickney,  108. 
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INDICTMENT.    See  Trbason.  —  PLBADrNO«  3,  4.  —  Prac- 
tice, 6. 

Semhle^  that  it  will  lie  against  the  Directors  of  a  Company 
who  have  wilfully  published  false  statements  of  the 
affidrs  of  their  Company,  under  such  circumstances 
as  shew  a  fraudulent  intent  to  deceive. — Bumes  y. 
Pennell,  497. 

INSOLVENT.    See    Plbadivo.—Salb.— Goods.— Aorxb- 
MBNT. — Bankrupt. 

An  insolvent  debtor  has  not  such  an  interest  in  property 
assigned  under  the  Insolvent  Acts,  as  to  entitle  him  to 
enter  into  any  litigation  respecting  it. — Rochfort  y, 
Battersby,  388. 

INSURANCE. 

1.  In  all  cases  of  insurance  on  ship,  in  which  the  subject 
is  not  actually  annihilated,  the  assured  claiming  as  for 
a  total  loss  must  give  up  to  the  underwriters  all  the 
remains  of  the  property  recovered,  together  with  all 
the  benefit  or  advantage  incident  to  it,  or  rather,  such 
property  vests  in  the  underwriters. — Stewart  v.  The 
Greenock  Ineuranee  Company,  159.' 

2.  Freight,  while  the  ship  is  in  the  course  of  earning  it, 
is  a  benefit  or  advantage  incident  to  the  ship,  and 
therefore  becomes  the  property  of  the  underwriters, 
paying  for  a  total  loss.— /</.  ib. 

3.  A  vessel,  in  the  course  of  a  voyage,  struck  upon  an 
iceberg  on  the  27th  of  July,  and  was  considerably 
injured,  but  reached  Liverpool,  and  while  in  the  river 
there,  grounded  outside  the  docks  on  t^e  llth  of 
August,  was  afterwards  taken  into  dock,  the  cargo 
discharged,  and  was  then  surveyed,  and,  after  the  sur- 
vey, namely,  on  the  1st  of  September,  the  owner  aban- 
doned to  the  underwriters  on  ship,  and  claimed  as  for 
a  total  loss. — Id.  ib, 

4.  Held,  that  the  underwriter  on  ship  was  entitled,  oi; 
settling  as  for  a  total  loss,  to  have  the  benefit,  in 
account,  of  the  freight  which  had  been  received  by  the 
owner  on  the  discharge  of  the  cargo. — lb,  ib. 
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5.  It  IB  the  duty  of  a'master,  in*case  of  dam^e  to  the 
ship,  to  do  all  that  can  be  reasonably  done  to  repair 
the  ship,  bring  home  the  cargo«  and  earn  the  freight. 
Benson  v.  Chapman,  696. 

6.  Where,  in  case  of  damage  to  a  ship,  the  master  elects 
to  repair  it,  the  mere  fact  that  the  expence  of  repair 
ultimately  proves  to  be  greater  than  the  value  of  the 
ship,  will  not  be  sufficient  to  shew  that  he  acted 
beyond  the  scope  of  his  authority,  or  to  entitle  the 
owner  in  an  action  on  a  policy  on  freight,  to  recover 
as  for  a  total  loss. — lb.  ib. 

7.  The  receipt  of  freight  by  the  obligee  of  a  bottomry 
bond  is,  in  law,  a  receipt  of  it  by  the  ship-owner,  whose 
master  has  given  that  bond  in  discharge  of  eipences 
incurred  in  the  necessary  repairs  of  the  ship.    lb.  ib. 

8.  The  owner  of  a  ship  insured  ship  and  freight.  On 
leaving  Pemambuco  in  June  1839,  the  ship  struck  on 
a  rock,  and  put  baek.  After  a  survey,  repairs  were 
b^un.  They  were  continued  for  a  long  period,  and 
the  expence  of  them  much  exceeded  the  value  of  the 
ship  and  freight.  The  master,  not  being  able  to  pro- 
cure money  in  any  other  manner,  was  compelled 
to  borrow  on  a  bottomry  bond,  charging  ship, 
freight,  and  cargo.  On  the  30th  of  December  1839, 
the  owner  in  London,  on  being  shewn  a  letter  ad- 
dressed to  the  agents  of  the  lenders  on  bottomry,  in 
which  the  great  expences  of  the  repairs  were  stated, 
gave  notice  of  abandonment  to  the  underwriters  on 
ship  and  on  freight.  The  ship  arrived,  and  the  freight 
was  duly  paid  to  the  holders  of  the  bottomry  bond, 
under  an  order  of  the  Court  of  Admiralty.  The 
shipowner  sued  the  underwriters  on  freight  as  for  a 
total  loss*  The  jury  found,  on  a  spedal  verdict,  that 
the  plaintiff  had  acted  bona  fide  without  laches,  and  as 
a  prudent  owner  of  ship  and  flight,  if  uninsured, 
would  act ; — Held,  that  in  this  case,  which  was  one  of 
constructive  total  loss,  the  master  might  have  absn- 
doned  at  Pemsunbuco,  but  that  having  there  elected  to 
rpnair.  he  must  be  treated  for  that  puipoae  as  the  agent 
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of  the  owner,  whose  acU  boand  the  owner : — Held, 
also,  that  as  the  special  verdict  did  not  find  that  the 
owner,  if  on  the  spot,  woald  not  hare  repaired  the 
ship,  the  Court  could  not  infer  that  he  would  not  have 
done  so. — Benson  v.  Chapman,  696. 

IRELAND.  See  Corporation.    Trkason. 

JOINT  STOCK  COMPANY.     See  Winding-up-Acts. 

By  the  deed  of  co-partnership  of  a  Joint  Stock  Com- 
pany, certain  forms  were  to  be  observed  by  any  trans- 
feree of  shares,  before  he  could  become  a  member  of 
the  Company.  A.  purchased  shares,  and  executed 
some  of  the  acts  required  to  constitute  him  a  member 
of  the  Company,  but  left  one  of  these  acts  unex- 
ecuted : — Held,  that  the  execution  of  these  acts  was 
a  duty  cast  on  the  purchaser  for  the  benefit  of  the 
Company,  and  that  his  non-execution  of  one  of  them, 
did  not  enable  him,  as  respected  the  company,  to  retire 
from  his  contract.  A  Joint  Stock  Marine  Insurance 
Company  had  declared  dividends,  which,  as  it  after- 
wards appeared,  were  not  warranted  by  the  real  con- 
dition of  the  Company.  The  Law  Agent  of  the  Com- 
pany, who  was  also  a  member  of  it,  when  applied  to 
for  information,  mentioned  these  dividends  as  proofs  of 
the  flourishing  state  of  the  Company.  The  person  to 
whom  he  so  mentioned  them  became  afterwards  a 
purchaser  of  shares  : — Held,  that  he  could  not  relieve 
himself  from  his  contract  on  account  of  these  repre- 
sentations:— Held,  also,  that  the  law-agent  of  the 
Company  was  not  its  agent  to  bind  it  in  such  matters ; 
nor  could  he  bind  it  as  a  partner,  for  a  Joint  Stock 
Company  is  not,  like  an  ordinary  partnership,  bound 
by  the  acts  of  any  invividual  member  of  it.  If  the 
Directors  of  a  Company  agree  to  publish  false  state- 
ments of  the  a£fairs  of  the  Company,  under  such  cir- 
cumstances as  shew  a  fraudulent  intent  to  deceive,  they 
are  not  only  civilly  liable  to  those  whom  they  have 
deceived  and  injured,  but  may  be  criminally  prose- 
cuted, and  punished  for  conspiracy. — Bumes  v.  Pennell, 
497. 
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JURISDICTION.    Set  Equity. 

A  foreign  Bovereign.  who  is  also  a  British  subject,  coming 
to  England,  cannot  be  made  responaible  in  the  courts 
here  for  acts  done  by  him  in  his  sovereign  character 
in  his  own  country :  Held,  therefore,  that  the  King 
of  Hanover,  who  was  also  a  British  subject,  and  was 
in  England  exercising  his  rights  as  such  subject,  could 
not  be  made  to  account  in  the  Court  of  Chancery  for 
acts  of  state  done  by  him  in  Hanover  and  elsewhere 
abroad,  in  virtue  of  his  authority  as  a  sovereign,  and 
not  as  a  British  subject. — Duke  of  Brunswick  v.  The 
King  of  Hanover,  p.  1 . 

LEGACY. 

When  satiAfaction  of  a  debt,  or  of  a  portion.    See  Sa- 

TIBFACTION. 

LIEN.     See  Fraud. 

The  giving  of  a  delivery  order  does  not,  without  some 

positive  act  done  under  it,  operate  as  a  constructive 

delivery  of  the  goods  to  which  it  relates,  nor  deprive 

the  owner  of  the  goods,  who  gave  it,  of  his  right  of 

lien  for  their  price,  even  as  against  the  claim  of  a  third 

person,  who  has  bond  fide  purchased  them  from  the 

original  vendee.     S.,  the  owner  of  sugars,  sold  them 

to  B.,  to  whom  he  gave  a  delivery  order  addressed  to 

his  agent  A,,  and  took  a  bill  of  exchange  in  payment 

of  the  price.  B,  sold  the  sugars  to  M,,  and  transferred 

to  him  the  delivery  order.     The  sugars  were  in  the 

warehouse  of  L.,  in  whose  books  they  were  entered  as 

received  by  him  *•  from  A.  on  account  of  8"    The 

sugars  were  weighed  and  invoiced  by  A.  upon  the 

order  of  5.     Neither  B,  nor  M.  took  any  steps  to  act 

on  the  delivery  order  tiU  a  rumour  arose  o£B/s  insol" 

vency,  when  M.  presented  the  order  to  A.,  and  received 

from  him  a  fresh  order,  addressed  to  L.,  the  warehouse 

keeper.     Before  the  sugars  could  be  actually  delivered 

under  this  order,  A.  removed  them,  under  the  direction 

of  S :  Held,  affirming  the  judgment  of  the  court  below, 

that  the  possession    of  the  goods  had  never  been 

changed,  and  that  S.  might  still  enforce  upon  them 

his  lien  as  vendor. — M'Ewen  v.  Smith,  309. 
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LIMITATIONS,  IN  DEEDS  AND  SETTLEMENTS.  See 
Pebbaob. 
Lands,  held  in  fee  simple,  were  by  settlement  made  in 
1752,  conreyed  to  trustees,  to  the  use  of  the  settlor 
for  life ;  remainder  to  the  use  of  his  three  daughters 
for  their  livesj  as  tenants  in  common ;  remainder  to 
the  use  of  trustees  to  preserYe ;  remainder  aa  to  the 
share  of  each  daughter,  to  the  use  of  her  first  and 
other  SOBS,  successively  in  tail  male;  remainder,  in 
case  of  the  death  of  any  one  or  more  of  the  daughters 
without  issue  male,  to  the  use  of  the  surviTors  or  sur- 
vivor, during  their  or  her  respective  lives  or  life,  as 
tenants  in  common ;  in  case  of  two  survivors,  with 
remainder  in  like  manner  aa  to  the  original  share,  to 
the  use  of  the  first  and  other  sons  of  such  surviving 
daughters  or  daughter  in  tail  male ;  remainder,  in  case 
all  the  daughters  should  die  without  issue  male,  as  to 
the  share  of  each,  to  the  use  of  their  daughters  as  ten- 
ants in  common  in  tail ;  and  in  case  one  or  two  of  the 
settlor's  daughters  should  die  without  Usue,  the  share 
or  shares  of  such  daughter  or  daughters,  to  go  to  the 
use  of  the  daughters  of  the  survivors  or  survivor,  as  ten- 
ants in  common  in  tail  general ;  and  in  case  all  three 
should  die  without  issue,  then  remainder  over,  with 
ultimate  remainder  to  the  use  of  the  settlor  in  fee.  He 
died  soon  after,  without  disposing  of  the  reversion  :— 
Held,  that  the  limitation,  in  case  of  the  failure  of  issue 
generally,  of  any  of  the  daughters,  to  the  daughters 
of  the  survivors  or  survivor,  was  a  good  contingent 
remainder,  and  therefore  not  void  for  remotenesss : — 
And  also,  that  the  words  "  survivors  or  survivor  '* 
were  to  be  read  "  others  or  other,"  and,  consequently, 
the  limitation  over  to  the  daughters  of  one  of  the  set- 
tlor's daughters,  who  had  issue,  was  not  defeated  by 
the  death  of  that  daughter  in  the  lifetime  of  another* 
who  subsequently  died  without  issue,  but  that  limi- 
tation took  effect  as  a  good  cross-remainder.  Cole  v. 
Sewell,  186. 
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3.  One  only  of  the  settlor'B  dmngbten  had  istoey  four 
daughters  and  no  son  ;  L.  E,  8.,  one  of  the  four,  in 
1779,  while  her  sisterly  mother,  and  aunts  were  living, 
executed  a  post-nuptial  settlement,  which  recited  the 
said  deed  of  1 752—  and  another  of  1749,  under  which 
she  was  entitled  to  a  vested  estate  tail  in  lands,  called 
the  B.  estate,  on  the  death  of  her  father,  and  that  she 
was  entitled  in  remainder  or  reversion,  expectant 
and  to  take  effect  in  possession  on  the  determination 
of  certain  prior  estates,  to  several  parts  of  lands  in 
the  deed  of  1752  mentioned.  It  also  recited  a  post- 
nuptial  settlement  of  1770,  in  which  were  recited 
L.  E,  S/s  title  to  certain  shares  in  remainder  or  rever- 
sion expectant,  &c.,  and  her  desire  to  limit  and  assure 
the  same,  and  that  it  was  thereby  witnessed,  that  in 
order  to  bar  the  estates  in  remainder  or  reversion 
expectant  and  to  take  effect  in  possession  as  aforesaid, 
then  vetted  w  her,  but  without  prejudice  to  the  prior 
estates,  she  and  her  husband  covenanted  to  levy  fines 
of  her  said  undivided  shares  in  remainder,  to  enure  to 
these  uses,  namely,  that  the  trustees  should,  out  of  the 
hereditaments  comprised  in  the  deeds  of  1 749  and  1 752, 
first  falling  into  posseseion,  take  an  annuity  of  300/., 
and  out  of  those  next  falling  into  posseesion,  a  similar 
annuity,  both  being  for  L.  E.  S.'s  separate  use,  and 
subject  thereto,  to  the  use  of  her  husband  for  life,  re- 
mainder to  herself  in  fee.  It  further  recited  that  no 
fines  were  levied  under  the  deed  of  1776,  and  that 
L,  E,  S.  was  desirous  of  securing  payment  of  certain 
debts,  and,  subject  thereto,  of  settling  the  said  remain- 
ders and  reversions  expectant  and  to  take  effect  as 
aforesaid,  for  the  benefit  of  her  two  children,  and  had 
agreed  to  settle  the  same,  and  all  her  right  and  inte- 
rest in  the  premises,  to  the  uses  thereinafter  men- 
tioned; and  it  was,  by  the  deed  of  1779,  witnessed 
that,  in  order  to  bar  the  estate  tail  in  remainder  or 
reversion,  expectant  upon  and  to  take  effect  as  afore- 
said, then  vested  in  L.  E,  8.  in  the  hereditaments  com- 
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prised  in  the  deeds  of  1749  and  175*2,  without  preju- 
dice to  the  prior  estates,  the  said  L.  E,  S.  and  her 
husband  covenanted  to  levy  fines  of  all  her  undivided 
shares  in  remainder  or  reversion  expectant,  and  to  take 
effect  as  aforesaid,  in  the  said  hereditaments*  to  enure 
to  trustees  for  1000  years,  to  raise  the  amount  of  the 
uforesaid  debts ;  remainder  to  other  trustees  for  1 500 
years,  to  raise  5000/.  for  L,  E,  S, ;  remainder  to  other 
trustees  for  2000  years  to  raise  an  annuity  of  100/.  out 
of  the  landB  Jirsi  falling  into  possession,  and  a  similar 
annuity  out  of  those  nest  falling  into  possession,  for 
maintenance  of  her  only  son ;  remainder  to  trustees  for 
3000  years,  to  raise  3000/.  for  her  only  daughter ;  re- 
mainder to  the  use  of  the  son  and  his  issue,  in  strict 
setdement ;  remainder  to  the  use  of  the  daughter  and 
her  daughters  in  tail :  Held,  that  all  the  estates  and 
interests,  contingent  as  well  as  vested,  in  the  lands  to 
which  L.  E.  S.  was  entitled  under  the  limitations  of 
the  deed  of  1752,  passed  and  were  bound  by  the  deed 
of  1 779,  and  the  fines  that  were  levied  in  pursuance 
thereof.  -  CoU  v.  Sewdl,  186. 
3.  The  settlor's  three  daughters  died,— one  in  1784,  9./1., 
another,  the  mother  of  L.  E.  S*,  in  1793.  the  third,  in 
1799,  8,p. — all  intestate  and  without  having  disposed 
of  the  reversion  vested  in  them  by  descent.  One  of 
L,  E,  S*$  sisters  died  in  1 788,  intestate  and  without 
issue.  In  1809  one- third  of  the  lands  comprised  in 
the  deed  of  1752  wa8«  on  partition,  alloted  to  L.E.  S„ 
and  by  a  decree  for  sale  made  in  1 820,  in  a  suit  insti- 
tuted against  her  by  the  trustees  of  the  term  of  1000 
years  comprised  in  the  deed  of  1799,  it  was  declared 
that  the  whole  of  the  one-third  so  allotted  was  subject 
to  the  trusts  of  the  term,  and  bound  by  that  deed,  and 
the  fines  levied  in  pursuance  thereof.  By  a  deed  exe- 
cuted in  1 825,  it  was  witnessed  that  for  barring  all 
estates  tail  therein  mentioned,  and  settling  the  lands 
therein  comprised,  L.  E.  S.  and  her  husband  and  a 
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trustee  uf  the  deed  of  17799  conveyed  all  the  said  one- 
third  part«  BO  allotted  in  severalty  to  L,  E,  5.  as  afore- 
said, and  also  her  undivided  third  part  of  the  B.  estate 
(which  had  then  by  the  death  of  her  father  come  into 
possession)  to  a  trustee,  that  recoveries  might  be  suf- 
fered of  the  said  lands,  and  it  was  covenanted  that  they 
should  enure,  as  to  such  of  the  said  undivided  parts  as 
were  comprised  in  the  deed  of  1779,  to  the  uses  therein 
mentioned,  and  in  confirmation  thereof  and  of  the  term 
of  1000  years  ;  and— after  reciting  that  three  specified 
denominations  of  lands  of  which  L.  E,  S,  was  stated 
to  be  seised  in  tail  in  remainder,  at  the  date  of  the 
deed  of  1779,  were  not  comprised  therein  or  in  the 
fines  levied  in  pursuance  thereof,  and  reciting  the  said 
suit  and  decree  for  sale  therein  made,  and  that  L.  E.  S. 
had  agreed  to  make  the  said  denominations  subject  to 
the  said  term— it  was  further  agreed  and  dedared  that 
the  said  recoveries  should  enure  to  confirm  the  sale  of 
the  said  three  denominations  for  the  said  term,  and  to 
give  validity  to  the  said  decree,  and,  subject  to  the  said 
term,  to  such  uses  as  L.  E,  S.  should  appoint,  and,  as 
to  the  lands  comprised  in  the  deed  of  1779,  to  such 
further  uses  as  had  not  been  thereby  declared  concern- 
ing the  same,  as  L,  E,  S,  should  by  deed  or  will  ap- 
point :  Held,  that  by  this  deed,  and  the  recoveries  suf- 
fered in   pursuance  thereof,  the  whole  of  the  lands 
allotted  in  severalty  to  L,  E.  S,  on  the  partition,  ex- 
cept the  said  three  denominations,  were  made  subject 
to  the  uses  of  tKe  deed  of  1779. — Cole  v.  Sewell,  186. 
LIMITATIONS,  (Statute  of). 

An  estate  being  limited  to  the  use  of  ^.  and  his  wife,  and 
the  heirs  of  their  bodies,  with  remainder  to  ^.  in  fee, 
and  A.  having  died,  leaving  his  widow  and  Cr.,  an  only 
son,  and  L.  and  H»,  only  daughters,  the  widow  in  1735 
by  deed  poll,  in  consideration  of  an  annuity  granted  to 
her  by  Cr.,  and  of  natural  affection,  ''  granted,  surren- 
dered and  yielded  up"  the  estate  to  him  in  fee ;  and  he 
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afterwards,  during  her  life,  suffered  a  recovery.  Sha 
died  in  1767.  G.  died  in  1779,  having  devised  the 
estate  to  trustees  to  secure  an  annuity  to  B.,  the  only 
son  of  his  sister  L.  (then  dead),  and  subject  thereto,  to 
W,t  eldest  son  of  B.,  for  his  life,  with  remainder  to 
B.*8  second  son.  In  1790  7F.,  on  his  father's  death, 
entered  into  possession  of  the  whole  estate,  claiming 
under  the  will  of  Cr.,  and  subsequently  did  various  acts 
in  the  character  of  devisee  for  life.  In  1814  he  suf- 
fered a  recovery  of  one  moiety  of  the  estate,  and  in 
1816  conveyed  the  entirety  thereof  to  mortgagees  in 
fee.  In  1818  Af.,  the  descendant  of /f.,  the  other  co- 
parcener, suffered  a  recovery  of  the  other  moiety,  which 
it  was  declared  should  enure  (subject  to  the  trusts  of  a 
term)  to  the  use  of  W't  mortgagees :  Held,  by  the 
Lords,  affirming  a  judgment  of  the  Court  of  Exchequer 
Chamber,  That  although  G.  being  estopped  by  the  re- 
covery suffered  by  him  was  not  remitted  to  the  estate 
tail,  no  right  of  entry  accrued  until  his  death,  and  there- 
fore the  period  of  twenty  years  for  the  operation  of  the 
Statute  of  Limitations  against  the  issue  in  tail,  was  to  be 
calculated  from  his  death,  and  not  from  the  death  of  his 
mother,  and,  consequently,  that  W,*8  entry  in  1790  was 
not  barred  by  lapse  of  time ;  and  that  although  W,  en- 
tered under  the  will,  and  manifested  an  intention  to  take 
the  estate  under  it  for  his  life  only,  his  doing  so  was  im- 
material, and  he  was  remitted,  as  to  his  moiety,  to  the 
original  estate  tail,  which  was  barred  by  the  recovery 
in  1818.— Doe  d.  Daniel  y.  Woodroffe,  811. 

MAGISTRATE.     See  Corpopation. 

MARINE  INSURANCE.     See  Insurance. 

MARRIAGE.     See  Evidencb. 

1 .  A  young  lady,  eighteen  years  of  age,  entitled  to  consi- 
derable property,  her  parents  being  dead,  having  been 
passing  her  vacation  at  the  house  of  one  of  the  execu- 
tors named  in  her  father's  will,  whom  she  considered 
as  her  guardian,  was  induced  by  his  brother,  who  was  re- 
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deposed  to  his  belief  that  he  had  never  granted  any 
licence  for  such  marriage.-^ Pier«  v.  Piers,  331. 

MARRIAGB  SETTLEMENT.  See  Agbbbmbnt.  Powbr 
OF  Appointmbnt. 
1 .  A  fiather  having,  upon  the  marriage  of  his  daughter, 
agreed  to  give  her  a  portion  of  100,000/.,  transferred 
one- third  part  thereof  in  stock  to  the  four  trustees  of 
the  marriage  settlement,  and  gave  them  his  bond  for 
transfer  of  the  remainder  in  like  stock  upon  his  death, 
the  latter  stock  to  be  held  by  them  in  trust  for  the 
daughter's  separate  use  for  life,  and  after  her  death  for 
the  children  of  the  marriage^  as  the  husband  and  she 
should  jointly  appoint.  The  father  afterwards  by  his 
will  gave  to  two  of  the  trustees  a  moiety  of  the  residue 
of  his  personal  estate,  in  trust  for  the  daughter's  sepa- 
rate use  for  life,  remainder  for  her  children  generally, 
as  she  should  by  deed  or  will  appoint ;  Held,  that  the 
moiety  of  the  residue  given  by  the  will  was  in  satisfac- 
tion of  the  sum  of  stock  secured  by  the  bond,  notwith- 
standing the  difference  of  the  trusts,  and,  it  being  found 
to  be  for  the  benefit  of  the  daughter  and  her  children, 
if  any  she  should  have,  to  take  under  the  will,  she  was 
bound  to  elect  so  to  take. — Thynney.  Glengall,  131. 

MASTER.     See  Insurance,  5,  6,  7,  8. 

MERGER.     See  Estatb. 

MORTGAGE.    5^e  Pleading,  1. 

H.  C.  mortgaged  the  entirety  of  freehold  and  part  of 
copyhold  hereditaments,  to  secure  payment  of  6,500/. 
M.C,  who  was  the  owner  of  two-thirds  of  the  freeholds, 
received  two-thirds  of  the  6,500/.,  and  he  and  his  wife 
joined  in  collateral  securities  for  payment  of  the  whole 
sum.  ff,  C.  afterwards  paid  600/.  of  the  mortgage 
debt,  and  subject  thereto,  conveyed  his  one-third  of  the 
freeholds  to  secure  payment  of  1 2,000/.  M.  C.  sub- 
sequently  mortgaged  his  two-thirds  of  the  freehold 
hereditaments  to  secure  payment  of  2,106/.  The  first 
and  last  mortgages  were  assigned  to  G.  B.  T.,  who 
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4.  A  peerage  limited  to  a  man  aud  his  heirs  male,  is  one 
entire  estate,  and  no  suhstitution  of  heirs  takes  place. 
-Id.  ib. 

5.  Scotch  Peerages,  created  by  patents  in  1616  and  1633 
respectively,  and  limited  to  the  grantee  and  his  heirs 
male,  descended  through  the  line  of  his  eldest  son, 
and  became,  in  1699,  vested  in  the  fifth  Baron  and 
Earl,  who  was  attainted  of  high  treason  in  1715,  and 
died  in  1729,  without  leaving  issue.  His  collateral 
heir,  descended  from  a  younger  son  of  the  first  Peer, 
claimed  the  Dignities  in  1848  :  Held,  that  the  attain- 
der was  a  bar. — The  Barony  of  Carnegie  and  Earldom  of 
Southesk,  908. 

6.  The  Sovereign  cannot  hold  a  peerage:  accordingly, 
where  a  member  of  the  Royal  Famliy,  who  was  a  Peer 
of  Ireland,  succeeded  to  the  Crown,  the  Peerage  became 
extinct.— Lorrf  Oranmore*s  Claim,  910. 

PLEADING.     See  EviDENeE,  4. 

1 .  IV,  R.  was  the  owner  in  fee  of  certain  estates  in 
Ireland,  which,  on  his  marriage  with  E,,  he  charged 
with  an  annuity  by  way  of  jointure.  W,  R,  had  issue 
a  son,  W.  H,  R.,  and  died.  For  some  years  the  annuity 
fell  into  arrear.  The  widow  (under  the  terms  of  the 
settlement)  entered  into  possession  of  the  estates,  and 
received  the  rents.  W.  H.  R.  became  insolvent,  and 
the  assignments,  usual  under  an  insolvency,  were  exe- 
cuted. W.  H,  R,  afterwards  mortgaged  to  B,  his  in- 
terest in  the  estates,  without  giving  notice  to  the  mort- 
g^ee  of  his  previous  insolvency.  He  gave,  as  further 
security,  a  bond  and  warrant  of  attorney,  it  being 
thereby  provided  that  B,,  on  redemption  of  the  mort- 
gage, should  re-convey  the  lands  and  sign  satisfaction 
on  nny  judgment  which  might  be  entered  up  on  the 
warrant  of  attorney.  The  mortgage  was  duly  regis- 
tered, and  therefore,  under  the  Irish  acts,  took  priority 
over  tlie  assignments,  which  bad  not  been  registered. 
A  bill  for  foreclosure  or  redemption  was  filed  by  B,, 
the  mortgagee,  who  made  the  jointress,  the  insolvent, 
and  the  assignees,  parties  thereto.  The  Court  decreed 
the  jointure  to  be  the  first  charge  on  the  estates,  and 
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the  mortgage  to  come  next,  and  directed  aeconnta  to 
be  taken  accordingly.  The  aaaigneea  did  not  appeal 
against  this  decree.  The  insolvent  presented  an  ap- 
peal against  it :  Held,  that  he  ought  not  to  have  been 
made  a  party  to  the  suit,  and  therefore  bad  no  title  to 
appeal  against  the  decree.--  Roch/ori  v.  Batlentff,  S88. 

2.  If  a  bill  alleges  fraud,  which  is  not  proved,  and 
also  alleges  other  matters,  which  being  proved,  are 
g^unds  for  a  decree,  the  proper  course  is  to  dismiss 
so  much  of  the  bill  as  is  not  proved,  and  to  give  as 

*  much  relief  under  the  circumstances  as  the  plaintiff 
may  be  entitled  to  — Arckkold  v.  Comminumeri  of  Be* 
quest 9  for  Ireland,  440. 

3.  An  allegation  upon  a  record  that  three  Judges  executed 
a  commission  in  relation  to  the  trials  of  prisoners,  to 
try  whom  that  commission  was  issued,  is  an  affirmative 
allegation  of  their  authority  to  perform  that  duty,  and 
is  not  rendered  uncertain  by  a  subsequent  statement 
that  the  commission  was  directed  to  them  and  othen. 
O'Brien  v.  TKe  Queen,  465. 

4 .  Quare,  whether  an  objection  for  the  want  of  a  copy  of 
an  indictment  for  treason,  and  of  a  list  of  the  Crown's 
witnesses,  to  which  the  prisoner  is  declared  entitled  by 
the  statutes  relating  to  treason  in  Ireland,  is  to  be 
raised  by  plea  on  arraignment. — Id.  ib. 

5.  An  allocutus,  whether  "  the  justices  and  commissioners 
ought  not,  on  the  premises  and  verdict  aforesaid,  to  pro- 
ceed to  judgment"  against  the  prisoner,  is  sufficient. 
The  form  "judgment  of  death,"  or  ''judgment  to  die," 
is  surplusage.  — /(/.  ib, 

6.  Under  a  declaration  for  a  total  loss  of  freight,  a  par- 
tial loss  of  freight  may  be  recovered. — Benson  v.  Ckap- 
man,  G97. 

POWER  OF  APPOINTMENT. 

R.  P.,  being  entitled  to  one-third  share  of  real  and  per- 
sonal estates,  settled  such  share  upon  her  marriage, 
>«  ith  power  of  a])pointment  to  herself  (in  events  that 
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happened)  over  one-third  part  thereof  by  deed  or  will, 
and  over  the  other  two-third  parts  by  will,  subject  to 
the  husband's  life  interest  therein,  and  in  default  of 
issue  of  the  marriage,  R,  P.  becoming  entitled  to  a 
moiety  of  another  third  share  of  the  same  estates,  set- 
tled it  to  such  uses  as  she  should  appoint,  subject  to 
the   husband's  life  interest.     There  was  one  child  of 
the  marriage.     R,  P,hy  her  will  devised,  bequeathed, 
and  appointed"'  all  that  one-third  part  of  her  real  and 
personal  estates  over  which  she  had  a  disposing  power," 
upon  trust  immediately  after  her  death  to  raise  a  sum 
of  500/.,  and  "  as  to  the  residue  of  the  said  one-third 
part,  and  the  remaining  two-third  parts,  "she  gave 
the  same  to  her  husband  for  life,  remainder  to  her  in- 
fant son  and  his  heirs ;  but  in  case  he  should  die  under 
twenty-one,  without  issue,  she  directed  the  residue  of 
the  said  one-third  part  to  be  sold  for  payment  of  an 
annuity  and  legacies  given  by  her  will,  the  annuity  to 
be  payable  upon  the  son's  death,  and  the  legacies  as 
soon  as  the  said  one-third  part  could  be  sold ;  and  as  to 
the  remaining  two- third  parts,  subject  to  her  husband's 
life  interest,  she  gave  and  appointed  them  to  her  sister 
absolutely.     The  son  survived  the  testatrix,  and  died 
under  twenty-one  without  issue ;  Held,  that  the  ap- 
pointment of  the  "  one- third  part"  for  payment  of  the 
annuity  and  legacies,  extended  only  to  one-ninth  of 
R.  P.'«  original  third  share,  and  to  one-third  of  her 
moiety  of  the  other  third  share.     2.  That  the  annuity 
and  legacies  became  payable  on  the  death  of  the  son, 
with  interest  on  the  legacies  from  that  time.     3.  That 
the  will  did  not  affect  the  husband's  rights  under  the 
settlements,  and  no  case  of  election  was  raised  against 
him. — Seward  v.  M'Donnell,  88. 
PRACTICE.  See  Chabitibs.     Ebbob. 

1 .  The  House  will  not  grant  the  costs  of  an  appeal  to  come 
out  of  the  estate,  upon  a  mere  miscarriage  of  the 
Court  below,  where  the  subject  of  litigation,  though  in 
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the  resale  decided  by  the  Court,  was  one  whidi  migiit 
have  required  to  be  tried  as  a  qoeation  of  fiict— /^mtv 
y.  Pien,  331. 

2.  The  House  strani^  eondemiied  the  eostom  of  eseb 
party  printing  an  i^ipendiz  to  his  Case,  and  denred 

j  that*  in  future,  a  joint  Appendix  might  alone  be  printed. 

14.  ib. 

3.  The  ctrcnmstanee  that  a  person  has  been  made  a  psrty 
to  a  suit  in  the  Conrt  below,  if  improperly  so  msde, 
will  not  entitle  him  to  appesl  to  this  House  sgainst  a 
decree  made  in  that  suit.— fioci^orl  y.  Baitenbf^  388. 

4.  Where  it  appeared  to  the  House  that  a  mistake  com- 
mitted by  an  officer  of  the  Court  below  in  entering  the 
judgment  of  that  Court,  was  made  the  ground  of  a 


i  writofernuTf  the    axguments  on  the  writ  of  eiror 


brought  on  such  judgment  were  stopped,  and  the  esse 
wss  ordered  to  stand  over,  to  aUow  the  parties  to  apply 
to  the  Court  below  to  amend  the  error.  The  House 
made  this  order,  after  referring  to  tiie  report  of  the 
opinions  of  the  Judges  of  the  Court  below,  as  stated  in 
the  printed  reports  of  the  decisions  of  that  Court.— 
Gregory  ▼.  The  Duke  o/Brmumck,  415. 
5.  If  a  bill  alleges  fraud,  which  is  not  proved,  and  alao 
alleges  other  matters,  which,  being  proved,  are  grounds 
for  a  decree,  the  proper  course  is  to  dismiss  so  much 
of  the  bill  as  is  not  proved,  and  to  give  so  much  relief 
under  the  circumstances  as  the  plaintiff  may  be  en- 

j  titled  to.  ^Arehbold  v.  Commieiionere  of  Bequeste  for 

'  Irelami.  440. 

I  6.  An  ailocuiue,  whether   "  the  justices  and  commis- 

I  sioners  ought  not,  on  the  premises  and  verdict  aforesaid, 

to  proceed  to  judgment"  against  the  prisoner,  is  suf- 

i  ficient.    The  form  "  judgment  of  death,"  or  *•  judg- 

ment to  die,"  is  surplusage.-— O'^Brtea  and  M'Momus 
V.  The  Queem,  465. 
7.  Two  actions  were  brought  in  Scotland,  both  arising 
out  of  the  same  cause.    They  were  conjoined.     The 


INDEX.  943 

Lord  Ordinary  pronounced  a  judgment,  which,  in  point 
of  form,  applied  to  one  only,  but  which,  in  substance* 
affected  both.  His  judgment  wai  appealed  against  to 
the  Court  of  Session,  which  made  a  decree,  disposing 
in  form  as  well  as  substance,  of  both  actions :  Held« 
that  a  decree,  so  made,  was  correct.-— ^riMt  y.  Permell, 
497. 

8.  The  officers  of  state  in  Scoticmd  obtained  a  judgment 
on  interdict  agidnst  an  individual  who  had,  by  erecting 
a  wall,  encroached  on  the  sea-shore,  the  suit  being  in- 
stituted by  them  solely  to  protect  the  public  right. 
The  judgment  of  the  Court  below  was  appealed  against 
and  affirmed,  but  was  affirmed  without  costs. — Smith 
y.  The  Earl  of  Stair  and  the  Officer$  of  State  in 
Scotland,  807. 

9.  A  decree  which  declares  Trinitarian  Protestant  Dis- 
senters alone  to  be  entitled  to  a  trust  fimd,  is  right 
in  removing  from  the  trust  such  of  them  as  concured 
in  the  mis- application  of  the  fund,  by  allowing  Uni- 
tarian Protestant  Dissenters  to  administer  it  with  them. 
— Drummond  v.   The  Attorney  General  of  Ireland^  837. 

PRESUMPTION.     See  Evidenck,  2. 

PRINCIPAL  AND  AGENT.   SwAomtt. 

The  relation  between  a  banker  and  a  customer,  who  pays 
money  into  the  bank,  is  the  ordinary  relation  of  debtor 
and  creditor,  with  a  superadded  obligation  arising  out 
of  the  custom  of  bankers  to  honour  the  customer's 
drafts ;  and  that  relation  is  not  altered  by  an  agree- 
ment by  the  banker  to  allow  the  interest  on  the 
balances  in  the  bank.  The  relation  of  banker  and 
customer  does  not  partake  of  a  fiduciary  character,  nor 
bear  analogy  to  the  relation  between  principal  and 
factor  or  agent,  who  is  quasi  trustee  for  the  principal 
in  respect  of  the  particular  matter  for  which  he  is  ap- 
pointed factor  or  agent.  Held,  therefore,  that  an  ac- 
count between  bankers  and  their  customer,  not  long 
nor  complicated,  but  consisting  of  a  few  items  and  in- 
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tee,  and  A.  haying  died,  leaving  bis  widow,  and  G, 
an  only  son,  and  L.   and  H,,  only  daughters,  the 
widow,  in  1735,  by  deed-poll,  in  consideration  of  an 
annuity  granted  to  her  by  G.,  and  of  natural  afifection, 
^'granted,  surrendered,  and  yielded  up"  the  estate  to 
him  in  fee  ;  and  he  afterwards,  during  her  life,  suffered 
a  recovery.     She  died  in  1767.     G.  died,   without 
issue,  in  i  779,  having  devised  the  estate  to  trustees,  to 
secure  an  annuity  to  B.,  the  only  son  of  his  sister  L., 
{then  dead),  and  subject  thereto  to  W,,  eldest  son  of 
B.,  for  his  life,  with  remainder  to  B.'t  second  son.  In 
1790,  W;  on  his  father's  death,  entered  into  posses- 
sion of  the  whole  estate,  claiming  under  the  will  of  G., 
and  subsequently  did  various  acts  in  the  character  of 
devisee  for  life.     In  1814  he  suffered  a  recovery  of  one 
moiety  of  the  estate,  and  in  1816  conveyed  the  entirety 
thereof  to  mortgagees  in  fee.     In  1818,  M.,  the  des- 
cendant of  H,f  the  other  coparcener,  suffered  a  reco- 
very of  the  other  moiety,  which,  it  was  declared, 
should  enure  (subject  to  the  trusts  of  a  term)  to  the 
use  of  H\'9  mortgagees :  Held,  by  the  Lords,  affirming 
a  judgment  of  the  Court  of  Exchequer  Chamber,  Ist, 
that  the  deed-poll  of  1 735  operated  as  a  covenant  to 
stand  seised,  and  created  a  base- fee,  determinable  by 
the  entry  of  the  issue  in  tail :  2nd,  That  this  base-fee 
did  not,  on  the  widow's  death,  become  merged  in  the 
reversion  in  fee  in  G.,  as  the  estate  tail  subsisted  as  an 
intermediate  estate:  3rd,    That,  although   G.  being 
estopped  by  the  recovery  suffered  by  him,  was  not  re- 
mitted to  the  estate  tail,  no  right  of  entry  accrued  to 
any  one  until  his  death,  and  therefore  the  period  of 
twenty  years,  for  the  operation  of  the  Statute  of  Limi- 
tations against  the  issue  in  tail,  was  to  be  calculated 
from  his  death,  and  not  from  the  death  of  his  mo« 
ther;  and  consequently,   that  W.*s  entry  (in  1790) 
was  not  barred  by  lapse   of  time:  4th,  That,  al- 
though  W.  entered   under  the  will,  and  manifested 
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an  intention  to  take  the  estate  under  it  for  his 
only,  his  doing  so  was  immaterial,  and  he  was  re 
ted,  as  to  his  moiety,  to  the  original  estate  tail,  wl 
was  barred  by  the  recovery  in  1818 ;  and  fiftj 
That  the  entry  and  remitter  of  W,  did  not  operate 
remit  his  coparcener  M.  to  the  other  moiety  of 
estate.  ->  Doe  d .  Dmmiei  v.  Woodroffe,  811. 

RETROSPECTIVB  RATE.    See  Rate. 

SALE  OF  Estate  under  Decree. 

1.  Upon  a  bill  filed  by  a  remainder-man  in  tail,  to  set  as 
a  sale  of  lands  made  nearly  fifty  years  before,  nndei 
decree  in  a  snit  by  a  judgment  creditor,  to  carry  t 
trusts  of  a  will  into  execution ;  and  for  the  admio 
tration  of  the  testator^s  estate,  on  the  ground  of  ir 
gnlarities  and  error  in  the  proceedings,  and  firaud 
the  sale  :  Held,  by  the  Lords,  affirming  the  dec 
complained  of,  that,  in  the  absenee  of  proof  of  fni 
on  the  part  of  the  purchaser,  or  that  the  estate  i 
sold  under  the  ralue,  by  reason  of  any  corrupt  bargti 
the  sale  was  not  impeachable. — Bcwen  t.  JBvam$,  25! 

2.  A  purchaser  under  a  decree,  not  impeachable  when  mat 

cannot  become  so  fhnn  any  irregularities  in  the  subi 
quent  conduct  of  the  cause,  or  errors  in  dealing  wi 
the  purchase-money. — Id,  ib, 

3.  After  a  long  lapse  of  time  since  the  transactions  coi 

plained  of,  there  having  been  parties  in  ene  compete 
to  impeach  them,  ^ud  is  not  to  be  assumed  on  doal 
ful  evidence ;  but  if  it  be  clearly  proved,  no  lapse 
time  will  protect  the  parties  to  it,  or  those  who  clai 
through  them,  against  the  jurisdiction  of  a  Court 
Equity ;  and  in  that  case,  it  is  immaterial  by  wb 
machinery  or  contrivance  the  fraudulent  transacti< 
may  have  been  effected,  whether  by  a  decree  in  equit 
or  judgment  at  law,  or  otherwise.  But  in  proportl 
as  such  jurisdiction  is  powerful,  so  ought  the  cauti 
of  the  Court  to  be  anxiously  exercised,  lest  in  its  » 
to  do  equity,  the  reverse  may  be  effected. — Id.  ib. 
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SALE  OF  GOODS- 

The  giving  of  a  delivery  order  does  not^  without  some 
positive  act  done  under  it,  operate  as  a  constructive 
delivery  of  the  goods  to  which  it  relates,  nor  deprive 
the  owner  of  the  goods,  who  gave  it,  of  his  right  of 
lien  for  their  price,  even  as  against  the  claims  of  a 
third  person,  who  has  bond  fide  purchased  them  from 
the  original  vendee.  5.,  the  owner  of  sugars,  sold 
them  to  J3.,  to  whom  he  gave  a  delivery  order,  addressed 
to  his  agent  A.,  and  took  a  hill  of  exchange  in  pay- 
ment of  the  price.  B.  sold  the  sugars  to  3f.,  and 
transferred  to  him  the  delivery  order,  llie  sugars 
were  in  the  warehouse  of  L,,  in  whose  books  they  were 
entered  as  received  by  him,  "  from  A.,  on  account  of 
5."  The  sugars  were  weighed  and  invoiced  by  A., 
upon  the  order  of  S,  Neither  B,  nor  M.  took  any 
steps  to  act  on  the  delivery  order,  till  a  mmour  arose 
of  B.'«  insolvency,  when  M.  presented  the  order  to  ^., 
and  received  from  him  a  fresh  order,  addressed  to  X., 
the  warehouse  keeper.  Before  the  sugars  could  be 
actually  delivered  under  this  order,  A.  removed  them 
under  the  direction  of  S. :  Held,  affirming  the  judg- 
ment of  the  court  below,  that  the  possession  of  the 
goods  had  never  been  changed,  and  that  S.  might  stilj 
enforce  upon  them  his  lien  as  vendor. — M'JEwen  v. 
Smiik,  309. 

SATISFACTION  of  Debt  or  Legacy. 

There  is  a  distinction  between  satisfaction  of  debts,  and 
of  a  portion,  by  legacy.  Equity  leans  against  satis, 
faction  of  debt  by  legacy,  but  in  favour  of  a  provision 
by  will,  being  in  satisfaction  of  a  portion  by  contract. 
Small  differences  between  the  debt  and  the  legacy  ne- 
gative the  presumption  of  satisfaction,  but  are  disre- 
garded in  the  case  of  portions.  So  in  case  of  debt,  a 
smaller  legacy  is  not  a  satisfaction  of  a  larger  debt, 
but  may  be  satisfaction  of  a  portion  pro  tanto.  A  gift 
of  residue  cannot  be  a  satisfaction  of  a  debt,  because. 
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is  restricted  to  this  extent :  so  far  as  it  relates  simply 
to  prove  the  statement  of  account,  and  is  not  produced 
for  the  purpose  of  proving  the  receipt  of  money.     It 
cannot  be  used  for  the  purpose  of  proving  the  receipt 
of  money  in  any  way.     If  a  document  which  is  un- 
stamped, but  requires  a  stamp,  is  offered  in  evidence, 
and  if  stamped,  would  be  evidence  to  establish  any 
point  litigated  between  the  parties,  it  cannot  be  re- 
ceived.    If  it  would  be  of  no  benefit  when  stamped,  it 
may,  though  unstamped,  be  received  in  evidence.     In 
an  action  for  work  and  labour,  there  was  tendered  in 
evidence  a  paper  containing  a  statement  of  accounts, 
which  declared  a  balance  of  68/.  9«.  4d,,  and  at  the 
end  was  an  acknowledgment  of  the  payment  of  that 
sum.     In  an  action  for  work  and  labour  this  paper  was 
offered  in  evidence  by  the  defendant,  not  for  the  purpose 
of  proving  that  the  sum  of  68/.  9«.  4d,  had  been  paid, 
for  that  was  not  in  contest  between  the  parties,  but 
in  order  to  shew  what  was  the  admitted  state  of  ac- 
counts at  a  particular  time  :  Held,  (reversing  an  inter- 
locutor of  the  Court  of  Session)  that  it  was  admissible 
for  that  purpose.— ida/Aetoii  v.  Ron,  286. 
STOPPAGE  IN  TRANSITU.     See  Dblivbby  Oudke. 
TACKING  SECURITIES.     See  Mortoagb. 
TREASON.     See  Attaindbr.    Plbadino.     Practicb. 

An  indictment,  charging  a  prisoner  in  Ireland  with  com- 
passing, &c.,  to  excite  insurrection  there,  and  to  levy 
war,  and  to  put  the  Queen  to  death,  and  charging,  as 
overt  acts,  assembling  with  others,  armed  with  weapons, 
to  excite  insurrection  and  to  levy  war,  is  not  an  in- 
dictment founded  on  the  57  Geo.  III.,  c.  6,  so  as  to 
entitie  the  prisoner,  under  the  statutes  7  &  8  Ff ''.  ///., 
c.  3,  and  7  Anne,  c.  21,  to  a  copy  of  the  indictment, 
and  to  a  list  of  witnesses,  to  be  delivered  ten  days 
before  the  trial.  The  4th  section  of  the  57  Geo.  III., 
c.  6,  extends  only  to  treasons  made  or  declared  by  that 
statute.     Quare,  whether  the  objection  for  the  want 
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of  such  copy  and  list  is  to  be  nised  by  plea  oo  m 
meat.  The  offence  of  levyiog  war  against  tbe  1 
declared  by  the  2S  Ed».  III.,  sUt.  5,  c.  3,  i> 
treason  in  Ireland  by  the  effect  of  the  Iritk  statnl 
Hen,  VII.,  c.  22,  commonly  called  Poyning't  Ad 
vhich,  acts  which  were  treason  in  EitglaHd  aniei 
statute  of  Edm.  III.,  were  nude  treason  in  /re 
O'Brien  v.  Tie  Qaeen,  465. 
TRUSTEES.        See  Eanrrr.        Practicb.        "Pbotesi 

DlSSSNTZBS." 

TRUSTS. 

1 .  Semble,  that  neither  banliniptcy  nor  occasional  reeid 
abroad  disqualifies  a  testamentary  trustee  to  when 
testator  has  unconditionally  confided  a  large  pen 
discretion  in  the  administration  of  the  trust,  tc^ 
with  a  power  to  appoint  a  receiver  of  the  rent 
the  trust  estate. — Artibold  v.  The  Commiuimun 
Charitable  Bequeilt/or  Ir^and,44Q. 

•2.  In  1826  Hmrf  Wyalt  and  his  son  Henry  E.,  who 
previously  carried  on  business  as  brewers,  admi 
another  son,  George,  into  partnership.  By  the  { 
nerahip  deed,  it  was  agreed  that  the  plant,  &c.,  w 
was  stated  to  have  been  valued  at  63,000/.,  escli 
of  the  stock  and  debts,  should  be  the  capital, 
moiety  of  which  the  father  was  to  be  entitled.  His 
plus  monies  in  the  business  were  stated  to  amoui 
4B,915/.,  on  which  he  was  to  receive  interest. 
died  in  July  1826,  having,  by  his  will,  given 
surplus  capital  to  his  executors,  in  trust  to  invest 
same  in  govemmeut<or  other  security,  sad  pay 
income  to  his  wife,  and  after  her  death  to  set  apart 
legacies  of  12,000/.  each  for  his  two  daughters 
their  children.  He  gave  bis  interest  in  the  buti 
and  the  stipulated  ordinary  capitsJ  to  bis 
Henry  E.,  George,  and  WSUam,  the  last  of  whom 
a  minor,  and  he  directed  his  executors  to  carry  or 
business  in  conjunction  with  his  two  sons,  until 
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Itam  attained  twenty-one,  and  he  empowered  them  to 
sell  his  share  in  the  brewery  during  his  minority.  He 
charged  his  freehold  and  other  property  with  the  pay- 
ment of  his  surplus  capital,  and  directed  mortgages  of 
his  real  estate  for  securing  the  legacies.  The  will  was 
not  proved  till  December  1827,  the  executors  having 
in  the  meantime  left  the  surviving  partners  in  the 
undisturbed  possession  of  the  partnership  property: 
and  the  business,  although  they  did  not  take  any  active 
part  in  it,  was  carried  on  with  their  concurrence.  Dis- 
putes having  arisen  between  the  surviving  partners,  the 
adult  legatees  filed  a  bill  in  1827  for  administration, 
which,  through  the  interference  of  the  executors,  was 
abandoned.  In  1828  the  executors  joined  in  deeds 
whereby  the  partnership  was  dissolved,  and  Henry  R. 
assigned  his  interest  to  George,  in  consideration  of 
20,000/.,  and  the  executors  released  Henry  E.  from  aU 
claims  in  respect  of  any  surplus  capital.  The  busi- 
nessj  which  was  afterwards  sold  with  the  sanction  of 
the  Court,  was  found  to  be  insolvent,  and  the  partner- 
ship property  turned  out  to  be  wholly  unproductive  to 
the  testator's  estate.  The  executors  then  filed  a  bill 
for  administration  of  the  estate ;  and  in  January  1831^ 
a  bill  was  filed  by  the  children  of  the  testator's  two 
daughters,  seeking  to  charge  the  executors  with  wilful 
default  in  not  having  obtained  payment  of  the  legacies 
out  of  the  surplus  capital.  By  several  decretal  orders, 
jnade  in  both  causes,  accounts  were  directed  to  be 
taken  as  to  the  accuracy  of  the  recitals  in  the  partner- 
ship deed,  the  value  of  the  plant,  and  the  surplus 
money  due  to  the  testator  at  his  death ;  and  accounts 
were  directed  to  be  taken  of  the  partnership  dealings 
and  transactions ;  and  if  the  master  should  find  that  he 
was  unable  to  take  such  accounts,  by  reason  of  the 
non-production  of  books  of  account,  he  was  to  state  the 
circumstances.      The  Master,  having  reported  that  he 

could  not  take    the  accounts  for   non -production  of 
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books,  he  was,  by  another  order,  directed  farther  to 
inquire  by  whom  the  partnership  property  was  pos- 
sessed at  the  death  of  the  testator,  and  how  disposed 
of,  and  whether  the  executors,  with  due  diligence,  and 
without  their  wilful  default,  might  have  possessed 
themselves,  out  of  the  partnership  -property,  of  suffi- 
cient to  pay  the  two  legacies  of  12,000/.  The  Master 
again  reported  that  he  was  unable  to  take  the  accounts, 
by  reason  of  the  non-production  of  the  books;  he 
found,  however,  on  the  evidence  before  him,  large 
sums  to  have  been  due  to  the  testator  at  his  death,  and 
large  partnership  assets,  and  that  the  executors  might, 
with  due  diligence,  and  without  their  wilful  de&ult, 
have  possessed  themselves  out  of  the  partnership  pro- 
perty, of  a  sufficient  sum  to  pay  the  two  legacies.  The 
Court,  upon  exceptions,  negatived  the  finding  of 
wilful  default :  —  Held,  by  the  House  of  Lords,  that 
there  was  no  reason  for  thinking  that  the  surplus 
capital  could,  if  at  all,  have  been  realized,  without 
putting  an  end  to  the  business,  which  the  executors 
could  not  do  without  breach  of  their  duty ;  That 
though  the  executors  had  not  properly  performed  their 
duty,  still,  as  it  had  not  been  satbfactorily  made  out 
that  there  ever  were  partnership  assets,  out  of  which 
the  legacies  could  have  been  recovered  or  secured,  the 
executors  ought  not  to  be  charged  with  wilful 
default. — Rowley  v.  Adams,  725. 

3.  Executors  are  not  chargeable  with  the  value  of  their  tes- 

tator's property,  as  stated  by  himself  and  others  in 
deeds  to  which  the  executors  are  not  parties. —Ycf.  ib, 

4.  Although  contemporaneous'usage  and  long  enjoyment  af- 

ford grounds  for  the  interpretation  of  doubtful  words 
in  a  trust  deed,  they  give  no  sanction  to  a  breach  of 
trust. — Drummondv,  The  Attorney  General  for  Ireland^ 
837. 
6 .  A  decree  which  declares  Trinitarian  Protestant  Dissenters 
alone  to  be  cntitied  to  a  trust  fund,  is  right  in  removing 
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from  the  trust  such  of  them  as  concturred  in  the  mis- 
application of  the  fimd,  by  allowing  Unitarian  Pro- 
testant Dissenters  to  administer  it  with  them. — Drum- 
mond  y.  The  Attorney  General  for  Ireland,  837. 

UNITARIANS.     See  Protestant  Dissentbhs. 

VENDOR'S  LIEN.    See.LixM. 

VESTING.    See  Will,  2. 

WILL. 

R.  P.  being  entitled  to  one-third  share  of  real  and  per- 
sonal estates,  settled  sach  share  upon  her  marriage 
with  power  of  appointment  to  herself  (in  events  that 
happened),  over  one-third  part  thereof,  by  deed  or  will, 
and  over  the  other  two- third  parts  by  will,  subject  to 
the  husband's  life  interest  therein^  and  in  default  of 
issue  of  the  marriage.     R,  P,  becoming  entitled  to  a 
moiety  of  another  third  share  of  the  same  estates,  set- 
tled to  such  uses  as  she  should  appoint,  subject  to  the 
husband's  life  interest.     There  was  one  child  of  the 
marriage.     R.  P.  by  her  will  devised,  bequeathed,  and 
appointed  **  all  that  one-third  part  of  her  real  and  per- 
sonal estates,  over  which  she  had  a  disposing  power/* 
upon  trust,  immediately  after  her  death,  to  raise  a  sum 
of  500/. ;  and  *'  as  to  the  residue  of  the  said  one- third 
part,  and  the  remaining  two-third  parts,**  she  gave  the 
same  to  her  husband  for  life,  remainder  to  her  infEmt 
son  and  his  heirs ;  but  in  case  he  should  die  under 
twenty-one  without  issue,  she  directed  the  residue  of 
the  said  one-third  part  to  be  sold,  for  payment  of  an 
annuity  and  legacies  given  by  her  will '—the  annuity  to 
be  payable  upon  the  son's  death,  and  the  legacies  as 
soon  as  the  said  one-tiiird  part  could  be  sold ; — and  as 
to  the  remaining  two-third  parts,  subject  to  her  hus- 
band's life  interest*  she  gave  and  appointed  them  to  her 
sister  absolutely.    The  son  survived  the  testatrix,  and 
died  under  twenty*one  without  issue.      Held,  that  the 
appointment  of  the  "  one-third  part "  for  pajrment  of 
the  annuity  and  legacies,  extended  only  to  one-ninth 
of  R.  P.'s  original  third  share,  and  to  one-third  of  the 


954  INDEX. 

moiety  of  the  other  third  share  ;  that  die  annuity  and 
legades  became  payable  at  the  death  of  the  son,  with 
interest  on  the  legacies  from  that  time  ;  that  the  will 
did  not  affect  the  husband's  rights  nnder  the  settle- 
ment, and  no  case  of  election  was  raised  against 
him. — Saward  v.  McDonnell,  88. 
A  testatrix  gave  to  the  eldest  son  of  her  daughter 
Eliza  and  of  her  husband  E.  L.,  who  should  be 
living  at  the  time  of  her  decease,  ten  guineas, 
adding  that  she  left  him  no  larger  sum  because 
he  would  have  a  handsome  provision  from  the 
estate  of  her  late  husband  and  of  his  own  father  (who 
was  still  alive) :  And  she  gave  the  residue  of  her 
property  to  bet  executors,  upon  trust,  as  to  one  moiety 
thereof,  to  pay  and  divide  the  same  unto  and  amongst 
all  the  children  of  her  daughter  Eliza^  who  were  then 
in  being  or  should  be  thereafter  bom — except  her 
eldest  son,  or  such  of  her  sons  as  should,  by  the  death 
of  an  elder  brother,  become  an  eldest  son, — equally  to 
be  divided  amongst  them,  and  the  survivors  or  survivor, 
when  the  youngest  should  arrive  at  the  age  of  twenty* 
one  years.  At  the  death  of  the  testatrix,  her  daughter 
Eliza  had  five  children,  and  the  eldest  son  was  pro- 
vided for  from  the  estates  in  the  will  mentioned,  and 
he  received  the  ten  guineas,  but  died,  without  issue, 
before  the  youngest  child  attained  twenty-one.  The 
second,  who  then  became  an  eldest  son,  did  not  succeed 
to  the  provisions  which  had  been  made  for  an  eldest 
son.  Held,  notwithstanding,  that  he,  being  the  eldest 
son  at  the  time  the  youngest  of  the  children  attained 
twenty-one,  was  excluded  from  any  share  in  the  moiety 
of  the  residue.— LivMfy  v.  Livesey,  419. 
WINDING-UP  ACTS. 

The  mere  fact  of  a  person  being  a  member  of  the  provi- 
sional committee  of  a  joint-stock  company,  does  not 
make  him  liable  as  a  '^  contributory  "  within  the  Wind- 
ing-up Acts.     C.  consented  to  have  his  name  inserted 
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in  the  list  of  provisional  committee-men  of  a  proposed 
railway  company,  which  was  provbionally  registered ; 
and  the  name  was  accordingly  inserted  and  advertised ; 
he  did  not  accept  or  apply  for  shares,  or  attend  any 
meeting  of  the  conunittee.      llie  undertaking  was 
afterwards  abandoned.      Held,  that  C.  incurred  no 
liability  to  contribute  towards  payment  of  the  debts  of 
the  company,  and  was  not  a  "contributory"  within 
the  Winding-up  Acts.— iVbmt  v.  Cottle,  647. 
2.  If  a  person  whose  name  is  on  the  Provisional  Commit- 
tee of  a  Joint-Stock  Company,  provisionally  reg^tered, 
"accept"  shares  in  the  Company,  although  he  does 
not  pay  the  deposits,  he  is  a  contributory  within  the 
Winding-up  Acts.     C7.*s  name  was  on  the  list  of  the 
Provisional  Conunittee  contidned  in  a  published  pro- 
spectus of  a  Railway  Company,  provisionally  reg^- 
tered,  and,  in  answer  to  a  letter  from  the  secretary^ 
informing  him  that  the  committee  of  management  had 
apportioned  one  hundred  shares  in  the  company  to  each 
Provisional  Committee-man,  and  desiring  to  be  informed 
whether  he  would  take  them ;   he  wrote  a  letter, 
saying,  "  I  accept  the  one  hundred  shares  allotted  me." 
The  secretary  afterwards  sent  him  a  letter  of  allot- 
ment "  not  transferrable,"  stating  that  the  conmiittee  of 
management  had  allotted  to  him  one  hundred  shares, 
and  requesting  him  to  pay  the  deposits  thereon  into  one 
of  the  Company's  Banks  on  or  before  a  certain  day, 
**  or  the  allotment  would  be  null  and  void.**     U,  paid 
no  deposits,  and  did  no  other  act  in  connection  with 
the  company.    The  undertaldng,  having  fiedled  for  want 
of  capital,  was  abandoned  :     Held,  that  the  two  first 
formed  a  complete  contract,  exclusive  of  the  third ;  and 
that  U.  was  a  contributory  within  the  Winding-up 
Acts,  1848  and  1849. —Huitan  v.  UpfiU,  674. 
WITNESS.     See  Evidkncb,  5,  6.    Trbasok. 


Spbttioub  and  Faraancb,  Prioterf, 
67,  Chancery  Lane,  London. 
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